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♦Section  1. 


*  2 


HAVING  treated,  in  the  preceding  titles,  of  coTporeal  amo^ty!' 
property,  it  will  now  be  necessary  to  discuss  the  nature  of  incor- 
poreal hereditaments,  and  the  rules  by  which  they  are  governed. 

S.  Incorporeal  hereditaments  consist  of  rights  and  profits  ^  ^^^^'^  ^« 
arinng  from  or  annexed  to  lands.    Their  existence  is  merely 
ia  idea  and  abstracted  contemplation^  though  their  effects  and 
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profits  may  be  frequently  objects  of  our  bodily  senses.     Hmre^ 
1  Inst.  9  a.      ditaa  alia  corporaliat  alia  incorporalU :  c{>rp<fralis  est  quiz  taaigi 

potest  et  videri ;  inc(nj>oraUs9  quiB  tangi  non  potest  nee  tfideru  ^ 
S.  The    principal    kinds    of  incorporeal  hereditaments  are 

adrowsonsy  tithes,  commons,  ways,  offices,  dignities,  franchises, 
d  Comm.  20.  ^^^  ^^^^g     ,j,^  ^^^^^  gj^  Tjy   Blackstone  bos  added  two  others ; 

corrodies  and  annuities,  which  are  here  omitted. 
Oriein  of  Ad-      ^'  ^^  *^®  cwly  ages  of  Christianity,   the  nomination  of  all 
Towsoiu   1     ecclesiastical  beneficies  belonged  to  the  church.     Wben  the  pie- 
ridb^  ^'       ^  of  some  lords  induced  them  to  build  churches  upon  their  own 
Watson's       estates,  and  to  endow  them  with  glebe  lands,  or  to  approprinte 
fdiTnas!^'  the  tithes  of  the  neighboring  lands  to  their  support ;   tiie  bish- 
ops,  from  a  desire  of  encouraging  such  pious  undertakings* 
permitted  those  lords  to  appoint  whatever  person  they    pleased, 
to  officiate  in  such  churches,  and  receive  the  emoluments  annex- 
ed to  them ;  reserving,  however,  a  power  to  themselves  to  judge 
of  the  qualifications  of  those  who  were  thus  nominated. 

5.  This  practice,  which  was  originally  a  mere  indulgence* 
became  in  process  of  time  a  right ;  and  all  those  who  had  either 
«  3  founded  or  endowed  a  church,  claimed  and  exercised  the  exclu- 

sive privilege  of  presenting  *a  clerk  to  the  bishop,  whenever  the 
Deicription    church  became  vacant. 

i^loflt.  17  b.  ^'  ^^  advowson  f  is  therefore  a  right  of  presentation  to  a 
church,  or  ecclesiastical  benefice.  The  word  is  derived  £rom 
«  Comm.  2  .  f^^ffcoHoj  which  signifies,  in  clientelam  recipere.  For  in  former 
times  the  person  to  whom  this  right  belonged  was  called  advocatui 
ecclesia;  because  he  was  bound  to  defend  and  protect,  both  the 
rights  of  the  church,  and  the  incumbent  clerks,  from  oppression 
and  violence.  Hence  the  right  of  presentation  acquired  the 
name  of  advowson,  and  the  person  possessed  of  this  right  was 
called  the  patron  of  the  church. 
Id«m.  7.  Lord  Coke  says,  there  may  be  several  patrons,  and  two 

several  incumbents,  in  one   church :  the  one  of  the  one  moiety 
thereof,  and  the  other  of  the  other  moiety ;  and  one  part,  as 
well  of  the  church  as  of  the  town,  allotted  to  the  one,  and  the 
other  part  thereof  to  the  other.     And  this  is  called  ad^oeatio 
medietatis  ecclesitz 
Right  of  No-      g;  xhe  right  of  presentation,  and  that  of  nomination  to  a 
Piowd?°529.    church,  are  sometimes  confounded ;  but  they  are  distinct  things. 
Wats.  90.      Presentation  is  the  offering  a  clerk  to  the  bishop :  nomination 
8  Comm.    4  .^  ^^  offering  of  a  cleric  to  the  f)erson  who  has  the  right  of  pre- 
sentation.   These  rights  may  exist  in  different  persons,  at  the 
same  time.    Thus,  a  person  seised  of  an  advowson  may  grant 

tThe  law  of  i^TdwiODi  it  here  only  treated  of,  at  far  ae  laj  patreot  «r« 
concerned* 
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to  A.  and  his  heirs,  that  whenever  the  church  becomes  vacant, 
he  will  present  such  person  as  A.  or  his  heirs  shall  nominate. 
This  is  a  good  grant ;  and  the  person  to  whom  the  right  of  nomi- 
nation ^is  thns  granted  is,  to  most  purposes,  considered  as  pat-^  *  4 
ron  of  the  church. 

9.i  Where  the  legal  estate  in  an  advowson  is  vested  in  trus-  Tit  l«. 
tees,  they  have  the  right  of  presentation  in  them  ;  but  the  right  ,p..  ..       « 
of  nomination  is  in  the  cesttd  que  trust.     So  in  the  case  of  a  ^  51. 
mcntgagee  of  an  advowson,  the  mortgagee  has  the  right  of  pre- 
sentation, but  the  mortgagor  has  the  right  of  nomination. 

10.  The  right  of  presentation,  which  was  originally  allowed  AdrowiOM 
to  the  person  who  built  or  endowed  a  church,  became  by  degrees 
annexed  to  the  manor  in  which  it  was  erected ;  for  the  endow- 
ment was  supposed  to  be  parcel  of  the  manor,  and  held  of  it ; 
Aerefqpe  it  was  natural  that  the  right  of  presentation  should 

pass  with  the  manors,  from  whence  the  advowson  was  said  to 
be  ai^ndant,  being  so  closely  annexed  to  the  manor,  that  it 
passed  ad  incident  thereto,  by  a  grant  of  the  manor.  But  though  *  ^nf*-  ^32  «. 
an  advowson  is  said  to  be  appendant  to  a  manor,  yet  in  truth,  594,'''* 
it  is  appendant  to  the  demesnes  of  the  manor,  which  are  of  per- 
petual subsistence ;  and  not  to  the  rents  and  services,  which  are 
subject  to  extinguishment  and  destruction. 

11.  It  was  found,  in  a  special  verdict,  thai  the  abbot  of  8.  h^^^^^: 
was  seised  of  a  capital  messuage  in  F.  and  of  100  acres  of  land  1  £^.  so7. 
there ;  that  there  was  a  tenancy  holden  of  such  captal  messuage 

by  certain  services ;  that  the  said  capital  messuage  had  been 
known,  time  out  of  mind,  by  the  name  of  the  manor  of  F. ;  and 
that  the  advowson  was  appendant  to  it.     The  Court  was  of 
opinion,  that  here  was  a  sufficient  manor,  to  which  an  advowson     ' 
might  be  well  appendant. 

12.  It  is  said,  that  if  a  person  seised  of  a  manor,  to  which  an  ssi^pi.  i& 
advowson  is  appendant,  grants  one  or  two  acres  of  the  manor,  2  Vin.  aIk 
una  cum  advocatianey  the  *advowson  will  become  appendant  to 

such  one  or  two  acres ;  but  the  land  and  (be  advowson  must  be  *  $ 

granted  by  the  same  clause. 

iS.  Where  the  property  of  an  advowson  has  been  once  sep-  In  gro««* 
arated  from  the  manor,  by  any  legal  conveyance,  it  is  then  called 
an  advowson  in  gross,  and  never  can  be  appendant  agcun,  ex- 
cept in  a  few  cases,  which  will  be  mentioned  hereafter. 

14.  An  advowson  appendant  may  become  in  gross  by  various 
means.     1.  If  the  manor  to  which  it  is  appendant  is  conveyed  ^      ^^ 
away  in  fee  simple,  excepting  the  advowson.     3.  If  the  advow.    ^^^' 
'  son  is  conveyed  away  without  the  manor  to  which  it  is  appen- 
dant.    3,  If  the  proprietor  of  an  advowson  appendant  presents  wati.  69^ 
to  it  as  an  advowson  in  gross. 
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1  Inst.  122  tf.      15^  Where  a  manor,  to  which  an  advowson  is  appendant,  de- 

scends to  coparceners,  who  make  partition  of  the  manor,  with  an 
express  exception  of  the  advowson,  it  ceases  to  be  appendant^ 
and  becomes  in  gross ;  but  if  coparceners  make  partition  of  a 
manor  to  which  an  advowson  is  appendant,  without  saying  any 
thing  of  the  advowson,  it  remains  in  coparcenary ;  and  yet  in 
every  of  their  turns,  it  is  appendant  to  that  part  which  they 
have. 

Wats  SO  —••»'«• 

16,  An  advowson  may  cease  to  be  appendant  for  a  certain 
time,  and  yet  become  again  appendant.  Thus,  if  an  advowson, 
is  excepted  in  a  lease  for  life  of  a  manor,  it  becomes  in  gross 
during  the  continuance  of  the  lease  ;  but  upon  its  expiration,  it 
again  becomes  appendant.  So,  if  an  advowson  appendant  is 
granted  to  a  person  for  life,  it  becomes  in  gross ;  if  afterwards 
another  person  is  enfeoffed  of  the  manor  to  which  it  is  fippend- 
ant,  with  the  appurtenances,  in  fee  simple,  the  reversion  of  the 

^  advowson  would  pass,  *and  at  the  expiration  of  the  grant  for 

^A       ^^i  would  agaui  become  appendant. 

6  Rep.  64  «•;„,-     ^  i^.  f  -i  .  i     .     -i  t 

17.  If  a  manor  to  which  an  advowson  IS  appendant,  descend 

to  two  coparceners,  and  upon  a  partition  the  advowson  is  allot- 
ted to  one,  and  the  manor  to  the  other,  by  this  means  the  ad<« 
vowson  is  become  m  gross  ;  but  if  the  coparcener,  to  whom  the 
advowson  was  allotted,  dies  without  issue,  and  without  cUspos- 
ing  of  the  advowson,  it  will  descend  to  the  other,  and  again  be- 
come appendant. 

S^Yg^^  "•  18.  An  advowson  may  be  appendant  for  one  turn,  and  in 
gross  for  another.  Thus,  if  a  person,  having  an  advowson  ap- 
pendant, grants  every  second  presentation  to  a  stranger,  it  will 
be  in  gross  for  the  turn  of  the  grantee,  and  appendant  for  the 
turn  of  the  grantor. 

Pr«rentati7«.      19*  Advowsons  are  also  presentative,  coUative,   and   dona- 

2  Comm.  22.  tive.     An  advowson  presentative  is  that  which  has  been  already 

described,  namely,  where  the  patron  has  a  right  of  presentation 
to  the  bishop  or  ordinary,  and,  moreover,  to  demand  of  him  to 

Collati  institute  his  clerk,  if  duly  qualified. 

Ibid.  20.  An  advowson  coUative  is  where  the  bishop  and  patron 

are  one  and  the  same  person.  In  which  case,  as  the  bishop  can- 
not present  to  himself,  he  does,  by  the  one  act  of  collation  or 
conferring  the  benefice,  the  whole  that  is  done  in  common  cases 
by  both  presentation  and  institution. 

ilMt344a.      2^*  'A.n  advowson  donative  is  where  the  king,  or  any  subject 

Watt.  170.  by  his  licence,  founds  a  church  or  chapel,  and  ordains  that  it 
shall  be  merely  in  the  gift  or  disposal  of  the  patron,  subject  to 
his  visitation  only^  not  to  that  of  the  ordinary,  and  vested  abso- 
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lately  in  tbe  clerk,  by  the  patron^s  deed  of  donatioD,  without 
presentation,  institution,  or  induction. 

*32.  If  the  patron  of  an  advowson  donati?e  once  presents  to  *  7 

the  ordinary,  and  his  clerk  is  admitted  and  instituted,  the  church  ^  ^^^'  ^^  ^' 
is  by  that  means  become  presentatiye,  and  shall  never  after  be 
donatiFe. 

2S.  The  existence  of  an  advowson,  like  that  of  every  other  Hows  Seisin 
incorporeal  hereditament,  being  merely  in  idea  and  abstracted  *•  *cquir*d. 
contemplation,  it  is  not  capable  of  corporeal  seisin  or  possession ; 
therefore  a  presentation  to  the  church  is  allowed  to  be  equiva- 
lent to  a  corporeal  seisin  of  land.     But  till  the  church  becomes  .  ,   .  ^  ^ 
Yoldj  it  is  impossible  to  acquire  any  thing  more  than  a  seisin  in 
law  of  an  advowson. 

24.  A  person  may  be  tenant  in  fee  simple  of  a;i  advowson,   as  ^^**  Eatat# 
well  as  of  a  piece  of  land  ;  in  which  case,  he  and  his  heirs  have  tbenio. 

a  perpetual  right  of  presentation.     It  may  also  be  entailed  with- 
in the  statute  De  Bonis,  being  an  hereditament  annexed  to  land ; 
but  an  estate  tail  in  an  advowson,  or  any  other  incorporeal 
hereditament,  cannot  be  discontinued ;  for  nothing  passes  by  i  Iiui  322  k 
the  grant  of  this  species  of  property,  except  what  the  owner  may      *^' 
lawfully  give. 

25.  An  advowson  may  be  held  in  joint  tenancy,  coparcenary, 
and  common.  It  may  also  be  limited  to  a  person  for  life  or 
years,  in  possession,  remainder,  or  reversion* 

26.  A  husband  shall  be  tenant  by  the  curtesy  of  an  advowson.  Subject  to 
though  the  church  was  not  void  during  the  coverture.     For  al-  ^^^^^' 
though,  in  this  instance,  the  husband  had  but  a  seisin  in  law,  yet      ^* 

as  he  could  by  no  industry  attain  any  other  seisin,  it  shall  be 
sufficient. 

27.  This  point  appears  to  have  been  determined  in  ^1  Edw. 
IIL  The  case  is  thus  stated  by  Broke. — In  u  quart  impcdU  by 

the  king  against  divers,  the  defendant  made  title  that  the  advow-  Ab.  Tit  Tea^ 
son  descended  to  *three  coparceners,  who  made  partition  to  pre-  ^\^^  ^"'** 
sent  by  tum^ :  that  the  eldest  had  her  turn  ;  afterwards  the     *         *  ^ 
second  her  turn  ;  and  he  married  the  youngest,  had  issue  by  her, 
and  she  died  :  the  church  voided  ;  so  it  belonged  to  him  to  pre- 
sent ;  and  did  not  allege  that  his  wife  ever  presented,  so  as  she 
had  possession  in  fact.    It  was  admitted  that  he  might  be  tenant 
by  the  curtesy,  by  the  seisin  of  the  others. 

28.  Although  the  church  become  void  during  the  coverture,  P«rk.  1 46% 
and  the  wife  die  after  the  six  months  past,  before  any  present- 
ment by  the  husband,  so  that  the  ordinary  presents  for  lapye  to 

that  avoidance,  yet  the  husband  shall  present  to  the  mkX  avoid* 
ance,  as  tenant  by  the  curtesy. 
Vol.  III.  1 
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1  Inst.  29  a.  j^^,  Hargravc  has  observed  on  this  pass^e,  that  such  a  ease 
is  not  within  Lord  Coke's  reason  for  allowing  curtesy  of  an  ad- 
vowson,  without  seisin  in  deed ;  and  that  he  did  not  find  any 
authority  to  support  the  doctrine,   besides  Mr.  Peridns's  name. 

And  to  29.  Where  a  widow  is  endowed  of  a  manor,  to  which  an  ad- 

S**^*'4      '    vowson  is  appendant,  she  is  entitled  to  such  advowson;  and  if 

wutl  89.  ^^^  church  becomes  vacant  during  the  continuance  of  her  estate 
in  the  manor,  she  may  present  to  it.  So  if  a  widow  is  endowed 
of  a  third  part  of  a  manor,  to  which  an  advowson  is  append- 
ant, the  third  part  of  the  advowson  shall  pass  therewith. 

Cro.  Ja.  622.  30.  A  woman  is  also  dowable  of  an  advowson  in  gross  and 
the  assignment  must  be  of  the  third  presentation. 

1  Inst  37&a.  ^^  Lord  Coke  says,  if  a  man,  seised  of  an  advowson  in  fee, 
marries,  his  wife,  by  act  in  law,  acquires  a  title  to  the  third 
presentation ;  then  if  the  husband  grants  a  third  presentation 
to  a  stranger,  and  dies,  the  heir  shall  present  twice ;  the  wid- 

*  9  ow  sihall  have  *the  third  presentation,  and  the  grantee  the  fourth  : 

for  in  this  case  it  shall  be  taken  to  be  the  third  presentation, 
which  he  might  lawfully  grant. 

MajbeaUefi-       32,  An  advowson  appendant  may  be  aliened  by  any  kind  of 

or  ever,      conveyance  that  transfers  the  manor  to  which  it  is  appendant. 

An  advowson  in  gross  may  also  be  aliened,  but  being  an  incor- 

poreal  hereditament,  and  not  lying  in  manual  dccupation,  it  does 

Ci^%L.i04!  ^^^  ps^s  by  livery,  but  must  always  have  been  granted  by  deed ; 
and  although  the  law  does  not  consider  the  exercise  of  the  right 

Infra,  c.  2.  of  presentation  as  of  any  pecuniary  value,  or  a  thing  for  which 
a  price  or  compensation  ought  to  be  accepted,  yet  the  general 
right  to  present  is  considered  as  valuable,  and  an  object  of  sale, 
which  may  be  conveyed  for  a  pecuniary  or  other  good  considev- 
ation. 

next^  Presen-      *^*  ^^  advowson  may  not  .only  be  aliened  in  fee,  for  life  or 

tafion.  years,  but  the  next  presentation,  or  any  future  number  of  pre- 

scntations,  may  also  be  granted  away. 

^  ^*  '  S4.  It  has  been  stated,  that  where  a  married  man  granted 
the  third  presentation  to  a  church,  his  wife  being  entitled  to  such 
third  presentation,  as  part  of  her  dower,  the  grantee  should  have 

1  Intt  378  b.  ^^  ^^^^  presentation  after  the  vrife's ;  because  the  wife's  title 
arose  from  an  act  of  law,  which  shall  not  operate  to  the  prejudice 
of  the  grantee.  But  where  a  man  granted  the  next  presenta- 
tion to  A.,  and  before  the  church  became  void,  he  granted 
the  next  presentation  of  the  sBmp  ehurch  to  B.,  the  second  grant 
was  held  void ;  for  B.'s  right  of  presentation  was  destroyed  by 
the  act  of  the  party,  not  as  in  the  former  case,  by  an  act  in 
law. 
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35.  It  has  been  determmed  in  a  modem  case,  that  a  grant  of 

the  next  presentation  to  a  church,  does  not  ^become  void  by  the  #  |^ 

Crown's  acquiring  a  right  to  present 

36.  SirK.  Clayton,  being  seised  in  fee  of  an  advowson,  the  J'^jT*^^* 
church  being  then  full,  by  a  deed  poll,  granted  to  M.  Kenrick,  t  h.  BUcfc. 
his -executors,  &c.,  the  next  presentation,  donation,  and  free  ^fF'  ^^^ 

disposition  of  the  said  church,   as  fully,  freely,  and  entirely  as  439 77S* 

the   said  Sir  K.    Clayton  or  his  heirs.     The  person  *  who  was 

then  incumbent  was  made  Bishop  of  Rochester,  whereby  the 
church  became  vacant,  and  the  King,  by  reason  of  his  royal  pre- 
rogatiw,  acquired  aright  to  present  a  fit  person  to  the  said-^*^****^"S 
church.     It  was  contended  that,  in  the  event  that  had  happened,  don,  1  Show, 
dns  grant  became  void  ;  that  in  the  case  of  Wqodley  v,  Episc.  ^*  ^^* 
Exeter,  it  was  held,  t^  grantee  of  the  next  avoidance  must  have  ^      _    ^ 
the  next,  or  none  at  all,  and  must  lose  his  right  by  the  interven-  Winch.  94. 
tion  of  the  prerogative,  on  the  promotion  of  the  incumbent  to  a 
bishopric*     On  the  other  side  it  was  argued,  that  the  authority 
of  the  case  of  Woodley  v.  Episc-  Exeter  was  expressly  contra- 
dieted  by  the  note  in  the  margin  of  Dyer,  £28  6.,  which  was  ap. 
parently  the  same  case,  where  it  was  stated  to  have  been  resolv- 
ed by  the  Court,  that  the  grantee  should  have  the  next  avoidance 
after  the  prerogative  presentation,  becaxuie  that  was  the  act  of 
the  law  :  and  the  prerogative  of  the  King»  wUch  excluded  him 
from  the  first  presentation,  injured  no  one. 

The  Court  of  Common  Pleas  held^  that  the  grantee  of  the 
next  presentation  should  present  on  the  next  vacancy,  occasion- 
ed by  the  death  or  resignation  of  the  King's  presentee.     This  ^^''^- ^•'L 
judgment  was  affirmed  by  the  Court  of  King's  Bench  ;  and  af- 
terwards by  the  House  of  Lords,  with  the  assent  of  the  Judges. 

*37.  Where  a  person  has  only  a  particular  estate  in  a  manor,  *  H 

to  which  an  advowson  is  appendant,  he  can  of  course  only  alien 
the  advowson  for  so  long  as  his  estate  shall  continue.  _    ^ 

38.  A  tenant  in  tml  of  a  manor,  to  whieh  an  advowson  was  waitor,  * 
appendant,  granted  the  next  avoidance  of  the  advowson,  and  t  i^U  Abw 
died ;  the  issue  entered  on  the  manor,  and  the  grant  was  held  to 

be  void* 

39.  Tenant  in  tail  and  his  son  joined  m  a  grant  of  the  next  ^[J^q^i^ 
avoidance  of  a  church  ;  the  tenant  in  tail  died.    It  was  ad-  45. 
judged  that  the  grant  was  void  agsunst  the  son  and  heir  that  join- 
ed in  the  grant,  because  he  had  notlung  in  the  advowson  at  the 

time  of  the  grant,  neither  in  possession  nor  right,  nor  in  actual 
posribiiity. 

40.  If  a  tenant  for  life  grants  the  next  presentation  to  a  church,  ^^^  ^* 
such  grant  is  void  as  to  the  remainder-man,  1  sro.  ParU 

Ca.lOS. 
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IiasBetifor         "^1*  It  IS  Said  bj  Lord  Coke,  that  an  advowson  is  assets  to 
Payment  of    satisfy  a  warranty ;  but  that  an  advowson  in  gross  is  not  ex- 
llQtt374fr«  tendible  upon  a  writ  of  elegit;  because  no  annual  Value  can 
3  P.  Wmi.      be  set  upon  it.     It  has  however  been  determined,  that  an  ad- 
3  Atk.  464.     vowson  in  gross,  whether  the  proprietor  has  a  legal  or  an  eq- 
uitable interest  therein,  is  assets  for  the  payment  of  debts  ;  and 
will  be  directed,  by  the  Court  of  Chancery,  to  be  sold  for  that 
purpose. 
•Tong  T.  lUb-      4g,  John  Tong  being  indebted  to  several  persons,  by  judg- 
Xb?"44.  "*    ment,  bond,  and  simple  contract,  in  great  sums  of  money,  died 
1  Bro.  ParU     Intestate ;   seised  in  fee,  among  other  things,  of  -the  trust  of 
an  advowson  in  gross.     Upon  a  bill  filed  by  the  creditors  of 
John  Tong,  praying  a  sale  of  his  real  estate  for  the  payment 
of  his  debts,  a  question  arose  whether  this  advowson  was  as- 
sets ;  Lord  King  decreed  that  it  was,  and  should  be  sold  for 
the  payment  of  Tong's  debts. 
*  12  *0n  an  appeal  from  this  decree  to  the  house  of  Lords,  it 

was  insisted  by  the  appellants,  that  this  advowson  was  not  as- 
sets at  law,  or  liable  to  the  demands  of  any  of  the  creditors  of 
Tong ;  because  at  law  no  inheritance  was  liable  to  any  exe- 
cution, that  was  not  capable  of  raising  some  profits  towards 
satisfaction  of  the  debt,  which  an  advowson  was  not.  On  the 
other  side  it  was  contended,  that  at  common  law,  an  advowson 
in  fee  was  an  hereditament  descendible  to  the  heir,  valuable  in 
itself,  and  saleable  ;  and  even  capable,  if  necessary,  of  having 
an  annual  value  put  upon  it ;  and  was  therefore  legal  assets  in 
the  hands  of  the  heir. 

The  decree  was  affirmed  with  the  concurrence  of  all  the 
Judges. 
W^itftliDgT,  43,  In  a  case  before  Lord  Hardwicke  in  1746,  one  of  the 
▲tk.  460°^*  questions  was,  whether  ^  an  advowson  in  gross  was  assets  by 
descent.  His  Lordship  observed,  it  had  been  said  the  authori- 
ties  went  no  farther  than  where  there  had  been  a  trust  of  an 
advowson,  and  did  not  extend  to  a  legal  interest ;  but  that  this 
ailment  was  quite  cut  up  by  the  roots  by  the  determination 
of  the  House  of  Lords  in  the  case  of  Tong  v.  Robinson.  In 
the  minute  book  of  that  day,  it  was  taken  down  that  the  ques- 
tion proposed  to  be  asked  by  the  Judges  wsys,  whether  an  ad- 
vowson in  fee  was  assets.  It  must  have  been  defectively  taken 
by  the  clerk :  the  question  intended  was,  whether  an  advowson 
in  gross  in  fee  was  assets  ;  for  there  could  be  no  doubt  as  to 
an  advowson  appendant  to  a  manor,  because  the  manor  itself 
being  assets,  what  «vas  appendant  must  be  assets  likewise  ;  and 
decreed  that  it  was  assets  by  descent,  to  satisfy  specialty  debts. 
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Section  1. 


AN  ndvowson  consisting  in  the  right  of  presentation,  it  presention. 
will  be  necessary  to  examine  into  the  nature  of  this  act,  and  the 
consequences  that  attend  it ;  the  time  within  which  it  must  be 
dime  ;  and  the  persons  who  are  capable  of  performing  it. 

2.  Presentation  is  the  offering  a  clerk  by  the  patron  or  pro-  i  InsU  120  a. 
prietor  of  an  advowson  to  the  ordinary :  this  might  formerly 
have  been  done   either  by  word  or  by  writing  ;  but  since  the 
statute  of  frauds,  29   Cha.   II.  c.  3.  $4.,  it  is  necessary  that  all 
presentations  be  in  writing. 

*S.  A  presentation  in  writing  is  a  kind  of  letter,  not  a  deed,  *  14 

from  the  patron  to  the  bishop  of  the  diocese,  in  which  the  living  1^^"* 
is  situated,  requesting  him  to  admit  the  person  presented  to  the 
church* 

4.  A  presentation,  though  duly  made  in  all  respects,  may  be 
revoked  or  varied.    This  was  always  held  with  respect  to  the 
king,  but  was  doubted  as  to  lay  patrons.     It  appears,  however, 
to  be  now  fully  settled,  that  a  lay  patron  may  revoke  his  presen- 
tation at  any  tune.     Sir  W.   Blackstone  has  observed,  that  a  ^^^  ^' 
presentation  was  certainly  revocable  by  the  principles  of  the  2  Black.  R. 
common  law,  because  it  vested  no  right  in  any  one,  not  even  in  j^^^^  p^  ^^ 
the  clerk  presented  ;'  for  if  the  cleric  had  a  right,  the  law  would  ca.  1 17. 
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*   15 
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Oi  Lapitf 
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give  him  a  remedy  to  recover  it  when  invaded.  Thefe  was, 
however,  no  species  of  common  law  action  open  or  competent  to 
a  clerk,  to  recover  a  presentation,  when  obstructed,  but  to  the 
patron  only.  And  it  was  said  arguendo,  in  the  House  of  Lords* 
that  a  presentation  conferred  no  interest  whatever. 

5.  When  the  ordinary  declares  that  he  approves  of  the  pre- 
sentee, as  a  fit  person  to  serve  the  church  to  which  he  is  present- 
ed;  the  clerk  is  said  to  be  admitted. 

6.  Institution  is  the  commitment  to  the  clerk  of  the  cure  of 
souls  by  the  ordinary.  The  form  and  manner  of  it  is  thus :  the. 
clerk  kneels  before  the  ordinary,  whilst  he  reads  the  words  of 
the  institution,  out  of  a  written  instrument  drawn  for  this  pur- 
pose, with  the  episcopal  seal  appendant^  which  the  clerk  holds  in 
his  hand  during  the  ceremony. 

7.  The  act  of  presentation  only  gives  the  clerk  a  right  ad  rem^ 
but  institution  gives  him  a  right  in  re :  therefore  the  clerk,  when 
instituted,  may  enter  upon*  the  glebe,  and  take  the  tithes ;  though 
he  cannot  yet  sue  for  them. 

8.  After  institution  given,  the  ordinary  issues  his  mandate 
for  induction,  directed  to  him  who  has  power  to  induct  of  com- 
mon  right.  This  person  is  generally  the  archdeacon  of  the  dio- 
cese ;  though  by  prescription  or  composition  others  may  inducL 

9.  The  induction  is  to  be  made  according  to  the  tenor  and 
language  of  the  mandate,  by  investing  the  clerk  with  full  pos- 
session of  all  the  profits  belonging  to  the  church.  Accordingly 
the  person  who  inducts,  usually  takes  the  clerk  by  the  hand» 
and  lays  it  upon  the  ring  of  the  church  door  ;  or  if  the  church 
is  in  ruins,  then  upon  the  wall  of  the  church  or  churchyard,  and 
says  to  this  effect : — "  By  virtue  of  tUs  mandate  I  do  induct 
yon  into  the  real,  actual,  and  corporeal  possession  of  the  churc^ 
of  C.  with  all  the  rights,  profits,  and  appurtenances  thereunto 
belonging.'^  After  which  the  inductor  opens  the  door,  and 
puts  the  clerk  into  the  church,  who  usually  toUs  the  bell,  to 
make  his  induction  publick,  and  known  to  the  parishioners  ;  af- 
ter this  the  inductor  endorses  a  certificate  of  the  induction  on  the 
mandate,  which  is  witnessed  by  the  persons  present. 

10.  It  has  been  stated,  that  in  the  case  of  an  advowson  do- 
native, neither  presentation,  institution,  or  induction  are  neces- 
sary. 

21.  Presentation  must  be  made  within  six  calender  months 
after  the  death  of  the  last  incumbent,  otherwise  the  right  accrues 
to  the  ordinary ;  which  is  called  a  lapse.  It  being  for  the  in- 
terest of  religion  that  the  church  should  be  provided  with  an 
officiating  minister,  the  law  has  therefore  given  this  right  of 
lapse,  in  order  to  quicken  the  patrons  who  might  otherwise^  by 
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tuflering  the  church  to  remain  vacant,  *aFoid  paying  his  eccle-  *  16 

•iastical  dues ;  and  thereby  frustrate  the  pious  intentions  of  the 
founder. 

12.  As  the  computation  of  time  concerns  the  church,  it  is  ^  !»•♦•  361. 
therefore  made  according  to  the  rules  of  the  canon  law,  that  is 
by  the  calendar,  for  one  half  year ;  not  counting  twenty*eight 
days  to  a  month :  and  the  day  on  which  the  church  becomes 
Toid  is  not  to  be  taken  in  the  account. 

IS.  As  to  the  time  from  which  the  six  months  are  to  com-  ?  ^"™'*  ^' 

Law    32f • 

mence,  the  rule  of  the  canon  law  in  all  cases  was,  that  the  six  s  Roll.  Ab. 
months  should  be  reckoned,  not  from  the  time  of  the  voidance,  ^^ 
but  from  the  time  when  the  patron  had  notice  of  the  voidance. 
As  if  the  incumbent  dies  beyond  sea,  the  six  months  shall  not  be 
counted  from  the  time  of  his  death,  but  from  the  time  of  the  pat- 
ron's knowledge  thereof. 


14.  It  has  alsa  been  held,  that  although  no  lapse  shall  incur,         * 


t- 


if  no  notice  be  given ;  yet  if  in  such  a  case  a  stranger  presents, 
and  his  clerk  is  instituted  and  inducted,  and  the  patron  g^ves  no 
disturbance  within  six  months,  he  has  no  remedy  for  that  turn  : 
because  induction  is  a  notorious  act,  of  which  he  is  bound  to  take 

15.  Where  a  clerk  is  reAised  for  want  of  learmng,  or  on  ac- 
count of  his  morals,  the  patron  ought  to  have  notice,  that  he 
may  present  another  in  due  time  ;  yet  if  he  neglects  to  do  so, 
the  lapse  shall  incur  from  the  death  or  cession  of  the  former  in- 
cumbent, not  from  the  time  of  notice. 

16.  If  the  clerk  be  not  refused,  but  the  Ushop  only  delays  '^•"^  ^*^' 
the  examination  of  him,  whereby  the  six  months  pass,  no  lapse 

shall  incur;  because  the  church  remains  void  by  the  bishop^s 

own  fault ;  and  he  is  thereby  a  disturber.  »  1 7 

*17.  After  the  church  has  lapsed  to  the  immediate  ordina-  ^^^^  ^^^^ 
ly,  if  the  patron  presents  before  the  ordinary  has  filled  the 
church,  the  ordinary  ought 'to  receive  his  clefk.^  For  lapse  to 
the  ordinary  is  only  an  opportunity  of  filling  a  trust,  viz.  of  ap- 
pointing a  proper  person  to  supply  the  living,  in  the  case  of  the 
patron's  neglect;  which  being  performed  by  the  patron  him- 
self, the  ordinary  can  then  derive  no  advantage  from  it. 

18.  In  the  case  of  an  advowson  donative,  no  lapse  incurs  by  ^**'*  '^* 
the  non-presentation  of  the  patron,  witMn  six  months :  the  or- 
dinary may  however  compel  the  patron  to  present,  by  means  of 
ecclesiastical  censures. 

19.  With  respect  to  the  persons  capable  of  exercismg  tbe  present.*^ 
right  of  presentation,  all  those  who  are  sole  seised  in  fee,  m  tail, 

or  for  life ;  or  possessed  of  a  term  for  years,  of  a  manor,  to  ^ 


12  Title  XXI.  Mvawson.  Ch.  ii.  $  19— -26. 

which  an  advowson  is  appendant ;  or  of  an  advowson  in  groM ; 
may  present  to  the  church. 

Wati.  140.  20.  Where  a  person  is  entitled  to  an  advowson  in  right  oi 
his  wife,  he  must  present  in  his  own  name,  and  that  of  his  wife ; 
and  not  in  his  own  name  only,  in  right  of  his  wife. 

G.  M  26,&c.  21.  It  has  been  stated  that  a  man  may  be  tenant  by  the  cur- 
tesy, and  a  woman  tenant  in  dower,  of  an  advowson  ;  in  which 
case  they  may  present  to  the  church,  if  it  becomes  vacant  during 
their  lives. 

Unit.  388  a.  22.  Where  a  person  is  seised  of  an  advowson,  and  the  churcb 
becomes  vacant  in  his  lifetime  ;  if  he  dies  before  he  has  pre- 
sented, the  right  of  presentation  devolves  to  his  executors,  be- 

Id.  76.  cause  it  is  considered  as  a  chattel  real.     But  if  the  incumbent 

of  a  church  be  also  seised  in  fee  of  the  advowson  of  the  same 
church,  and  dies,  the  right  to  present  will  devolve  to  his  heir, 

*  18  and  not  to  his  executor.     For  the  avoidance  ^and  descent  to 

the  heir,  happening  at  the  same  instant,  the  title  of  the  heir  shall 
be  preferred,  as  the  most  apcieiit  and  worthy. 
Smiihiej  r.         23.  Where  a  person  has  a  grant  of  the  next  presentation  to 
Dj^r^i^m,   ^  church,  it  is  considered  as  a  chattel  real,  which,  if  not  dis- 
posed of,  will  vest  in  his  executor. 
Infants.  24.  Lord  Coke  says,  a  guardian  in  socage  of  an  infant,  seis- 

3  °*  ise^  ed  of  a  manor  to  which  an  advowson  is  appendant,  shall  not 
present  to  the  church  ;  because  he  can  take  nothing  for  the  pre* 
sentation,  for  which  he  may  account  to  the  heir ;  and  there- 
fore the  heir  shall  in  that  case  present,  of  what  age  soever 
he  be. 

This  doctrine  is  now  fully  established  ;  and  in  the  following 
case  it  was  determined  that  an  infeuit,  who  was  not  a  year  old, 
might  nominate  or  present  to  a  church. 
Arthington  v.      25.  Cyrill  Arthington  conveyed  an  advowson  to  trustees,  up- 
2  Ah^Eq!      ^^  ^^^^^  ^^  present  such  son  of  a  particular  person,  as  should 
S18.  be  capable  of  taking  the  same,  when  the  church  became  void : 

and  if  that  person  had  no  son  qualified  to  take  the  living  at  that 
time,  then  in  trust  to  present  such  person  as  the  grantor,  his 
heirs  or  assigns,  should  appoint,  and  in  default  of  such  nomina- 
tion by  the  grantor  or  his  assigns,  that  the  trustees  should  pre-» 
sent  a' person  of  their  own  choosmg.  The  grantor  died,  leaving 
his  son  and  heir,  an  infant  of  six  months  old.  The  living  be- 
came vacant,  and  the  person  named  in  the  deed  having  then  no 
son  capable  of  taking  the  living,  the  guardian  of  the  son  took 
him  in  his  arms,  and  guided  his  pen  in  making  his  mark ;  and 
made  him  seal  a  writing,  whereby  onia  Hitch  was  nominated 
and  appointed  to  the  trustees,  in  order  to  be  presented  by  them 

*  19  to  the  living.     The  *  trustees  supposing  the  plaintiff,  as  an  in- 
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tknt,  ttnabla  to  make  «uch  an  appointment,  refused  to  present 
Mr.  Hitch  ;  upon  which  the  infant  brought  his  bill  against  the 
trustees,  to  have  them  execute  their  trust,  in  presenting  his  nom- 
inee. 

It  was  aiigued  for  the  defendants  that  the  presentatiohs  of 
clerks  to  bishops  for  admission  to  churches,  was  an  act  that  re** 
quired  judgment  and  discretion,  which  an  infant  was  not  master 
of ;  and  though  the  law  suffered  them  to  present  to  their  own 
livings,  yet  it  was  of  necessity,  because  there  was  nobody  else 
to  do  it,  and  if  they  could  not,  then  a  lapse  must  incur  ;  for  a 
presentation  to  a  living  being  a  thing  of  no  valu6,  and  therefore 
not  to  be  accounted  for,  a  guardian  could  not  have  it ;  whereas 
in  the  present  case,  if  the  grantor  or  his  heirs  neglected  or  were 
incapable  of  presenting,  the  trustees  were  expressly  authorized 
to  present,  whose  act  would  be  considered  as  the  act  of  the  in- 
beat ;  so  that  no  injury  would  be  done  to  any  body.  Aa^ 
though,  in  cases  of  evident  necessity,  equity  might  square  itself 
by  law,  yet,  where  no  such  necessity  appeared,  reason  and  com- 
mon sense  ought  to  prevail :  from  whence  it  was  inferred,  that  # 
&e  nomination,  being  an  act  requiring  discretion  and  judgment, 
was  void  ;  and  the  trustees  entitled  to  present  their  own  cleric 

On  the  other  side  it  was  contended,  that  in  the  case  of  pre- 
sentation, as  an  infant  just  bom  might  present  at  law,  so  the 
law  did  not  look  on  it  as  an  act  which  required  discretion  in  the 
patron  ;  nor  indeed  was.it  requisite,  for  infants  being  supposed 
to  follow  the  directions  of  their  guardians,  might  be  informed  by 
them,  who  was  a  proper  person  ;  or  if  they  were  not,  yet  a  pre- 
sentation being  only  a  bare  recommendation  of  a  clerk  to  the  ^ 
bishop  and  not  an  act  which  gave  *any  interest  in  the  living,  and  3  j^^  ^j^n^ 
the  bishop  being  absolute  judge  of  the  person's  abilities,  there 
did  not  appear  any  great  reason  why  an  infant  might  not  make 
it,  as  well  as  a  person  of  full  age  ;  and  it  was  not  of  necessity 
that  they  must  present ;  for  though  a  lapse  might  incur,  yet  the 
presentation  of  the  manor,  on  the  next  vacancy,  was  reserved  ; 
and  nothing  divested  out  of  him  by  the  bishop's  collation ;  so 
diat,  as  to  the  infant,  it  was  the  same  whether  the  bishops  col- 
lated or  the  trustees  presented  :  wherefore  they  inferred  equity 
ought  to  be  bound  to  the.  law,  since  the  case  and  reason  of  th^ 
thing  was  alike,  for  otherwise  the  greatest  confusion  and  uncer- 
tainty would  follow. 

Lord  King  sidd— ''  An  infant  of  one  or  two  years  old  may 
present  at  law  ;  then  why  may  they  not  nominate  1  Does  the 
putting  a  mark  and  seal  to  a  nomination  require  mo)re  discre- 
tion than  to  a  presentation  1  The  guardian  is  supposed  to  find 
a  fit  person,  and  the  bishop  to  confirm  Ui  choice  i  and  if  this 

Vol,  III.  9 
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1  Inst.  89  a. 
n.  1. 


Joint  Te- 
nants. 
Wilson  T. 
Kirkahaw, 
1  Ves.  419. 
7  Bro.  ParL 
Ca.  296. 

*  21 

1  Inst  186.  5. 


Ceparcanen. 
1  Inst.  166  6. 
Plowd.  333. 

S  Inst  365. 


Bullar  T. 
Epiic  Ex- 
eter, X  Vet. 
340. 


•  22 

Willet  Rep. 
663. 


19  permitted  in  la\r,  why  should  a  couit  of  equity  act 
in  equitable  estates  V^  Decree  for  the  plainlift 

26.  Mr.  Hargrave  haa  obderred,  that  thouj^h  this  decinon 
may  remove  all  doubts  about  the  legal  right  of  an  infaiait  o£ 
the  most  tender  age  to  present,  still  it  remains  to  be  seen  whe* 
ther  the  want  of  discretion  would  induce  a  court  of  equity  to 
control  the  exercise,  where  a  presentation  was  obtained  frorat 
an  infant,  unthout  the  concurrence  of  the  guardian. 

27.  Where  an  advowson  is  held  in  joint  tenancy,  all  the  joint 
tenantii  must  concur  in  the  presentation.  If  an  advowson  ia 
vested  in  trustees  and  their  hehrs,  upon  trust  to  present  to  the 
church  whenever  it  becomes  vacant,  they  are  joint  tenants  ; 
and  therefore,  *upon  any  avoidance,  must  all  join  in  the  pre- 
sentation. 

28.  If  there  be  two  joint  tenants  of  an  advowson,  and  one 
presents  without  the  other,  this  is  no  usurpation  upon  Ins  com- 
pamon.  But  if  the  joint  tenant  who  presented  dies,  it  shM 
serve  for  a  titfe  in  a  qftare  impedit^  brought  by  the  survivor :  if 
one  joint  tenant  presents,  or  if  they  present  severally,  the  ordi- 
nary may  either  admit,  or  refuse  mxh  a  presentee ;  unless  they 
all  join ;  and  after  fhe  six  months,  he  may  present  by  lapse. 

29*  By  4he  oommon  law,  where  an  advowson  descends  to  eo« 
parceners^  and  they  cannot  ag^ee  to  present  jointly,  the  eldest 
sister  shall  have  the  first  turn,  the  second  the  next,  and  so  of  die 
pest,  according  to  their  seniority :  this  privilege  ext^ids,  not 
only  to  their  ikeirs,  bij^  to  the  several  assignees  of  each  copar- 
cener, whether  they  aeqmre  the  estate  by  conveyance,  or  by  act 
in  law^  as  tenimt  by  the  curtesy,  who  shall  have  the  same  priv- 
ilege by  presentmg  in  turn,  as  his*  wife  would  have  had,  if  alive. 

SA  The  estate  of  an  advowson  descended  to  two  daughters 
as.  eopareeners :  the  ehurch  became  vacant  twice  in  &eur  time, 
apid  both  joined  in  ]nresentation :  the  eldest  married,  settled  her 
estate  qi  the  common  way,,  and  died.  A  vacancy  happening, 
the  husband  of  the  eldest,  entitled  to  her  estate  as  tenant  by  the 
otfftesy,  or  under  the  settlement,  claimed  to  present  The  ques* 
tion  was»  whethei:  the  ahemate  turn  of  presentaiicm  among  co- 
panseoera  con&iHed  to  the  grantee ;  that  is,  whether  the  per- 
sons to  whom  it  was  conveyed  were  to  be  considered  as  enjoying 
the  seme  privU^fes  of  presenting  in  turn,  as  the  sisters  and  par- 
ceners, if  they  had  their  own  estate. 

*Mr.  Banm  Churke  was  clearly  of  opmion,  npon  the  auAor- 
ity  of  die  pass^e  in  2  Init  3ft9.,  that  the  hitsbttd  of  the  ddest 
sister  was  eatiHsd  to  the  preeentation. 

8L  By  the  sMute  Westnu  2.  c.  8.  it  is  provided,  that  wh^e 
aa  advowsoa  deaceadsto  c^iMureeners,  though  one  presents  twiee> 
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and  thereby  usurpB  upon  his  coheh*,  yet  he  that  was  negligent, 
shaQ  not  be  barred,  bat  another  time  shall  hare  his  turn  to  pre- 
sent when  it  falleth. 

S2.  Lord  Coke,  in  his  comment  on  this  statute,  says,— -If  a  ^^i^*^^^ 
stranger  usurps  in  ihe  turn  of  any  of  them,  this  does  not  put  h^  345.   * 
sister  out  of  possession,  in  respect  g£  the  privity  of  estate,  no 
more  than  if  one  coparcener  takes  tlie  whole  profits, 

33.  There  were  four  coparceners  of  an  advowson.     The  first  Bro.  Ab.  Tit 
daughter  presented  to  the  first  avoidance  ;  the  second  daughter  pi"*  is. 

to  the  second ;  on  a  third  -  avoidance,  a  stranger  usurped  on  the 
third  daughter,  and  presented  ;  the  presentee  was  instituted  and  y.'i^Miiaz  *' 
iadacted  and  died«  The  fourth  shall  not  lose  her  turn  by  the  third  wniM  r/ 
daughter's  suffering  a  stranger  to  present  by  usurpation,  but  shall  |  u^^  Black, 
present  to  that  avoidance.  412. 

34.  Although  coparceners  make  composition  to  present  by  « inat.  366. 
tnn&s,  this  being  no  more  than  the  law  doth  appoint,  exfre$$io 

earum  qua  taeite  inaunt  nikU  openUur  :  therefore  they  remain  co- 
parceaers  of  the  advowson  ;  the  inheritance  of  winch  is  not  di- 
vided. 

35.  Tenants  in  common  of  an  advowson  must  all  join  in  pre*  Tenants  in 
senting  to  the  church.     If  they  present  severally,  the  ordinary 

may  eidier  admit  or  refuse  the  clerk ;  and  after  six  months,  he  2  roh.  Ab. 
may  present  by  lapse.     But  if  one  tenant  in  common  presents  ^'^^* 
done,  this  will  not  put  the  other  out  of  possession. 

•36.   It  is  laid  down  by  Lord  Hok,  that  joint  tenants  of  an  g^,^  J^** 
advowson  may  make  partition  to  j>resent  by  turns  ;  which  win  partiUon. 
divide  the  inheritance  aliqwUenusy  and  create  separate  rights.  So  |'^,.^"°/'VI* 
that  the  one  shall  present  in  the  one  turn,  and  the  other  in  the  Ra'j^  535. 
other  ;  which  is  a  sufficient  paxtition;     For  partition.of  the  pro- 
fits, is  a  partition  of  the  thing,  where  the  thing  and  the  profits  is 
the  same.     It  cannot  make  two  advowsons  out  of  one,  but  it  can 
create  dbtinct  rights  to  present  in  the  several  turns.     And  in 
this  case  each  of  the  parties  is  said  to  have  odifoeatiKmtm  meiUta*  ^  hiit«.l8  s. 
t<»eeelecuB. 

37.  By  the  statute  7  Ann.  c.  18.  $  2.  it  is  enacted,  ^That 
if  coparceners,  or  joint  tenants,  or  tenants  in  common,  be  seis- 
ed of  any  estate  of  inheritance  in  the  advowson  of  any  church  or 
vicarage,  or  other  ecclesiastical  promotion,  and  a  partition  is  or 
shall  be  made  between  them,  to  present  by  turns,  that  there- 
upon every  one  shall  be  taken  and  adjudged  to  be  seised  of  his 
or  her  separate  part  of  the  advowson,'  to  present  in  his  or  her 
tain ;  as  if  there  be  two,  and  they  make  such  partition,  each  shall 
be  mi  to  be  seised,  the  one  of  the  one  moiety  to  present  in  the 
first  turn,  the  other  of  the  other  moiety  to  present  in  the  second 
turn:  in  like  manner,  if  there  be  three,  four,  or  more ;  everyone 
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Mortgagor! 
may  uom»* 
isate.     Am- 
hunt  r.  Dow- 
ling,  2  Vera. 
40J.  Gully  v. 
Selby,  Com. 

*  24 

Macken^fe  t. 
EobinsoD,  3 
Atk.  559. 


Gardiner  r. 
Griffith,   2  P. 
Wmt.4l4. 


♦  2a 


And  tenants 
by  Statate 
Merchant 
Arandell  t. 
£p.  Gloacefl- 
ter,  01^.-49. 
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shaQ  be  said  to  be  sebed  of  his  or  her  part,  and  to  present  in 
his  or  her  turn," 

38.  Where  a  person  mortgages  an  advowson,  the  legal  right 
to  present  is  transferred  to  the  mortgagee ;  yet  he  cannot  pre- 
sent a  clerk  of  his  own  choice ;  whether  the  advowson  be  ap- 
pendant or  in  gross.  For  since  the  presentation  is  gratuitous, 
and  the  mortgagee  cannot  account  for  any^  benefit  from  it,  a 
court  of  equity  will  compel  him  to  present  the  nominee  of  the 
mortgagor. 

*39.  A  petition  was -presented  on  behalf  of  a  mortgagor,  that 
the  mortgagee  of  ^  naked  advowson  might  accept  of  his  nomi- 
nee, and  present  him  upon  an  avoidance,  the  incumbent  being 
dead.  It  was  insisted  for  the  mortgagee,  that  as  there  was  a 
large  arrear  of  interest,  he  ought  to  present,  if  any  advantage 
accrued  from  it ;  and  the  cajje  in  Peer  Williams  was  cited, 
where  the  plaiiltiff's  father,  being  possessed  of  a  99  years  term 
of  the  advowson  of  Eckington,  made  a  mortgage  thereof  to  the 
defendant,  and  in  the  mortgage  deed  was  a  covenant,  tiiat  on 
every  avoidance  of  the  church,  the  mortgagee  should  present ; 
in  which  the  Court  gave  no  opinion ;  but  seemed  to  incline, 
that  the  mortgagee  had  a  right  to  present. 

Lord  Hardwicke  was  of  opinion  that  the  mortgagor  ought  to 
nominate ;  and  that  it  was  not  presumed  any  pecuniary  advan- 
tage was  made  of  a  presentation.  He  observed  that  these  were 
indifferent  securities,  but  the  mortgagee  should  have  considered 
it  befort  he  lent  his  money  ;  and,  instead  of  bringing  a  bill  of 
foreclosure,  as  he  had  done  in  this  case,  should  have  prayed  a 
sale  of  the  advowson.  The  next  day  he  mentioned  that  he  was 
not  clear  as  to  this  point,  and  that  he  had  looked  into  the  case 
of  Gardiner  r.  Griffiths,  according  to  the  state  of  it  in  the  house 
of  Lords,  where  the  decree  of  Lord  King  was  affirmed,  and  said 
that  was  a  mixed  case  ;  aifd  that  he  doubted  himself  whether  a 
covenant,  that  the  mortgagee  should  present,  as  was  the  case 
there,  was  not  void;  being  a  stipulation  for  something  more 
than  the  principal  and  interest ;  and  the  mortgagee  could  not 
account  for  the  presentation. 

The  question  was  adjourned  for  farther  consideration  to  the 
next  day  of  petitions,  when  the  mortgagee  *not  being  able  to 
find  any  precedent  in  his  favour,  gave  up  the  point  of  present- 
ing ;  and  an  order  was  made  that  the  mortgagor  should  be  at 
liberty  to  present,  and  the  mortgagee  was  obliged  to  accept  of 
the  mortgagor's  nominee. 

40.  It  vrva  formerly  understood  that  where  a  manor,  to 
which  an  advowson  was  appendant,  was  extended  on  a  statute 
merchant :  if  the  eburch  became  void  during  the  cognizee's  es- 
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tate,  he  might  present  to  it.  But  it  is  to  be  presumed,  that  if 
a  case  of  this  khid  were  now  to  arise,  the  cognizor  of  the  stat- 
ute would  be  allowed  to  nominate  a  clerk  to  the  cogoizee  ;  by 
analogy  to  the  case  of  a  mortgage. 

41.  It  has  been  held,  that  if  a  patron  of  a  church  is  a  bank-  And  Bank- 
rupt, and  the  church  becomes  void  before  the  adrowson  is  sold  !J^^*'j^  jq^ 
under  the  oommission,  the  bankrupt  shall  present,  or  nominate, 

to  the  church.  Who  are  difii 

42.  With  respect  to  the  persons  who  are  disabled  from  pre-  *^**^  [r^"* 
senung  to  a  church,  none  but  natural-bom  subjects  can  exercise 

tlus   right.     And  therefore  if  an  alien  purchases  an  advowson,  Wats.  106. 
and  the  church  becomes  vacant,  the  king  shall  have  the  presen- 
tation. 

4S.  Where  a  person  seised  of  an  advowson  is  outlawed,  and 
the  church  becomes  vacant  while  the  outlawry  is  in  force,  such 
person  is  disabled  from  presenting,  and  the  avoidance  is  forfeit- 
ed to  the  crown. 

44.  By  the  statute  1  Will.  &  Mary,  sess.  1.  c.  26.  every 
person  who  shall  refuse  op  neglect  to  subscribe  the  declaration 
mentioned  in  an  act  of  that  parliament,  intituled  ^^  An  Act  for 
tbe  better  securing  the  Government,  by  disarming  Papists  ;" 

shall  be  disabled  to  make  any  presentation  to  a  benefice.     And  ^ 

the  ^chancellor  and  scholars  of  the  universities  of  Oxford  and 
Cambridge  shall  have  such  presentation,  f 

45.  By  the  third  section  of  this  statute,  the  trustees  of  Rod- 
man Catholics  are  disabled  from'  presenting  to  any  benefice. 
Aad  by  the  fourth  section,  such  trustees,  by  presenting  without 
living  notice  of  the  avoidance  to  the  Tice-chancellor  of*  the  uni- 
Tersity,  to  whom  the  presentation  shall  belong,  within  three 
months  after  the  avoidance,  become  liable  to  a  penalty  of  500/. 

46.  By  the  statute  12  Ann.  st.  2.  c.l4.^  1.  Roman  Catho- 
lics are  disabled  from'  presenting  to  any  benefice  ;  and  every 
such  presentatbn  is  declared  void  to  all  intents  and  purposes* 
By  the  stat.  11  Geo.  2.  c.  17.  $  5.  every  grant  made  of  any 
advowson  or  right  of  presentation,  collation,  nomination,  or  do* 
nation  to  any  benefice,  by  any  person  professing  the  Catholic 
Kligion,  or  by  any  mortgagee  or  trustee*  of  such  person,  shall 
be  null  and  void  ;  unless  it  be  for  valuable  consideration  to  a 
Protestant  Purchaser.  .       . 

47.  A  lunatic  cannot  present  to  a  church,  nor  his  committee. 
Per  where  a  lunatic  is  seised  oi  an  advowson,  the  Lord  Chan- 
cellor, by  virtue  of  the  general  authority  delegated  to  him,  pre- 
sents to  the  living,  whatever  the  value  of  it  be  ;  generally,  how- 

t  The  preMntatioD  to  tha  liviogs  litaated  aontb  of  the  Trent,  beloog  to  Ox* 
ford  }  Had  those  aitaated  north  of  that  rirer,  belong  to  Cambridge. 
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ever,  giTUiS  it  to  <Nie  of  the  family.  This  iight»  sayg  Dr. 
Wooddeson,  was  first  asserted  by  Lord  Talbot ;  whose  example 
has  beea  followed  by  all  his  successors. 

*48.  The  right  of  presentation  is  but  a  limited  trust,  for  tlie 
bishops  are  still  in  law  the  -judges  of  the  qualificatioDB  of  dxwe 
who  are  presented  to  them.  Patrons  never  had  the  absolute 
disposal  of  their  churches,  upon  their  own  terms ;  but  if  they 
did  not  present  fit  persons,  within  the  limited  time,  the  care  of 
appointing  a  proper  person  to  fill  up  the  vacant  benefice,  re- 
turned to  the  biriiop. 

49.  The  law  requires  that  the  persons  presented  be  idonea 
persona :  various  exceptions  may  therefore  be  made  to  the  char- 
acter  and  qualifications  of  the  person  presented ;  lst»  Concern- 
ing his  person,  if  he  be^under  age,  or  a  layman ;  Sdly,  Concern- 
ing his  conversation,  if  it  be  irregular  or  criminal ;  3dly,  Con- 
cerning  his  ability  and  sufficiency  to  discharge  his  pastcNral  duty, 
whicli  belongs  to  the  bishop,"  as  the  propec  ecclesiastical  judge  : 
who  may  and  ought  to  refuse  the  person  presented,  if  he  be 
not  idonea  persona. 

50.  It  is  a  good  cause  of  refusal  of  a  clerk,  that  he  is  ^- 
moniacus  in  the  same  presentment ;  that  iS|  has  made  a  cor- 
rupt contract  to  be  presented ;  or  that  he  is  Bimoniaeus  in  an- 
other benefice. 

51.  It  was  resolved  by  the  Court  of  King's  Bench  in  32  Eliz. 
that  all  such  as  are  sufficient  causes  to  deprive  an  incumbent,  are 
sufficient  to  refuse  a  presentee. 

52.  When  the  bishop  refiises  without  good  cause,  or  undu- 
ly delays  to  admit  and  institute  a  clerk  to  the  church,  to  which 
he  is  presented,  the  clerk  may  have  hia  remedy  against  the 
bishop  in  the  ecclesiastical  court. 

53.  If  the  patron  finds  himself  aggrieved  by  the  ordinary's 
refusal  of  his  clerk,  he  may  have  his  rethedy  by  writ  of  qucare 
impedity  in  the  temporal  court ;  and  in  such  care  the  ordinary 
must  show  the  cause  of  his  ^refusal,  specially  and  directly; 
not  only  that  he  is  a  schismatic  or  a  heretic,  but  also^  the  par- 
ticular  schismatical  or  a  heretical  opinions,  with  which  he  is 
charged  must  be  set  forth ;  for  the  examination  of  the  bishop 
does  not  finally  conclude  the  plaintiff;  and  without  showing 
specially,  the  Court  cannot  inquire  and  resolve  whether  the  re- 
fusal be  just  or  not.  If  the  cause  of  refusal  be  spiritual,  the 
Court  shall  write  to  the  metropolitan  to  certify  thereof;  or  if 
the  cause  be  temporal,  and  sufficient  in  law,  which  the  temporal 
court  shall  decide,  the  same  may  be  traversed,  and  an  issue 
thereupon  joined,  and  tried  by  a  jury. 

54.  It  has  been  determined  by  the  House  of  Lords,  Aat  it 
was  a  good  plea  on  the  part  of  a  bishop,  in  a  quare  m^edUf 
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that  the  presentee  was  a  person  not  sufficient  or  capable  in  learn*  ^^^^*^^* 
isig  to  have  the  church  ;  and  that  he  need  not  set  forth  in  what 
Und  of  learahig,  or  to  what  degree,  he  was  defective. 

55.  As  it  is  of  the  utmost  importance  to  the  public  that  ec^  Of  Simotiy. 
desiastical  offices   should  be  conferred  on  those  only  whose 
katniag  «id  fieij  qualify  them  for  the  duties  annexed  to  such 
offices ;  the  law  has  always  been  extremely  careAil  in  watching 
wet  those  who  have  adrowsons,  least  they  should  be  influenc-  . 
ad,  in  the  exercise  of  the  right  of  presentation,  by  any  corrupt 
or  improper  motives.     It  has  therefore  been  established  from  >  J>>*^  ^7  b. 
As  earliest  times,  that  no  pecuniary  or  other  valuable  consid-  3  |q,|,  153, 
eiation  ought,  in  any  instuice,  to  be  given  or  received,  for  pro- 
cuiag  a  presentation  to  a  church.    This  offence  is  called  simony 
iathe  canon  law ;  the  person  making  corrupt  contract  of  this 
kind  is  called  9i$Mniacu$ ;  and  a  person  thus  presented  to  a 
church  is  said  to  be  nmomacepromotus. 

*56.  By  the  statute  31  Eliz.  c.  6.  it  is  enacted,  for  avcnding  -  ^  29 

of  simony,  that  if  any  patron,  for  any  sum  of  money,  reward, 
gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by  rea- 
son of  any  promise,  agreement,  grant,  bond,  covenant,  at  other 
assorance,  shall  present  or  collate  any  pers<Hi  to  an  ecclecliastic^ 
l)enefice  or  dignity,  such  presentation  shall  be  void ;  the  pre- 
sentee be  rendered  incapable  of  ever  enjoying  the  same  bene- 
fice :  and  the  Crown  shall  present  to  it  for  that  time  only. 

57.  It  was  formerly  held,  that  if  a  person  who  had  acquired  ^&^*- ^^- 
a  benefice  by  simony,  enjoyed  it  during  bis  life,  the  king  m^ht 
present  alter  his  deaUi,  because  the  church,  notwithstanding  the 
iasfitation  and  induction  of  the  simonist,  remained  void  to  the  ^ 
Hag's  presentation,  before  his  death  ;  and  his  death  could 
not  make  lum  incumbent,  that  was  none  before,  or  otherwise  al- 
ter the  case.  But  now,  by  the  statute  1  WiQ.  and  Mary,  c.  16., 
it  is  i»nacted,  that  if  a  person  dmoniacally  presented,  shall  die 
^nftout  being  convicted  of  such  simony,  in  his  lifetime,  such 
Qmoniacal  contract  shall  not  prejudice  any  innocent  patron  or 
clerk,  on  pretence  of  lapse  to  the  crown,  or  otherwise. 

«a  The  first  kind  of  simony  under  the  statute   18  Eliz.  is,  J'^^^j^f  * 
Where  any  sum  of  money,  gift,  reward,  profit,  or  benefit  is  given  fo^Motr 
or  pvomised^  directly  or  indirectly,  for  procuring  a  presentation  «  t^  ^  jr^ 
to  a  benefice.    And  Lord  Coke  says,  amony  is  more  odious, 
jiceaose  it  is  ever  accompanied  with  peijury  :  for  the  presentee  ^ 

ii  sworn  not  to  commit  nmony. 

^  If  a  derk  seeks  to  obtain  for  money  a  presentation  to  ^^^  ^^ 
a  void  chnrcht,  though  afterwards  the  patron  presents  Um  gro- 
<^  yet  this  simoniaoal  attempt  disables  him  firom  taldng  the  ben- 
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*  SO         .  efice ;  being  deemed  *an  unfit  person  to  hold  it,  for  having   at 

any  time  been  capable  of  intending  to  obtain  it  corruptly. 
rdem,37.  gQ,  jf  q  patron  promises  a  clerk  that,  in  consideration  of  Ins 

marrying  his  daughter  or  kinswoman,  he  will  present  him  to  a 
living  when  void,  this  is  a  simoniacal  contract. 
Byrt^  V.  61.  But  where  A.  covenanted  that  B.  his  son  should  marry 

Cro?  Car.'       ^*  ^^^  daughter  of  D.,  in  consideration  of  which  D.  covenanted 
19U  to  advance  300Z.  for  his  daughter's  portion  ;  and  A.  covenant- 

ed to  settle  certain  lands  on  his  son  and  his  intended  wife. 
There  were  likewise  covenants  on  the  part  of  A.  for  the  valac 
of  the  lands,  and  for  quiet  enjoyment ;  and  a  covenant  on  the 
part  of  D.  to  procure  a  certain  benefice  for  B.  on  the  next 
avoidance.  It  was  held  that  this  was  not.  a  corrupt  contract, 
it  not  being  a  covenant  in  consideration  of  the  marriage,  but  a 
distinct  and  independent  covenant,  without  any  apparent  con- 
sideration. 
Bbker  r.  63.  A  reservation  of  a  profit  to  a  stranger,  as  an  annuity  to 

Nov  °14«.'      ^^  widow  or  son  of  the  last  incumbent,  does  not  appear  to  be 
within  the  statute  31  Eliz.,  though  Doctor  Watson  doubts  it; 
but  it  is  perfectly  clear  that  a  reservation  of  any  kind  of  profit, 
in  favour  of  the  patron,  b' within  the  statute. 
IfotchmsonV      63.  It  was  resolved  by  all  the  Judges,  in  8  Jac.  I.,  that  if 
?t  Rep.  101.  *°y  should  receive  or  take  money,  fee,  reward,  or  other  profits. 
Id.  74.  for  any  presentation  to  a  benefice  with  cure,  although  in  truth 

Cro.'ki^f'      he  which  ib  presented  be  not  knowing  of  it,  yet  the  presentation, 
789.  admission,  and  induction^  are  void,  by  the  express  words  of  the 

statute  31  Eliz.,  and  the  king  shall  have  the  presentation  Aoc 
'     vice.     For  the  statute  intends  to  inflict  punishment  upon  the 
patron,  as  upon  the  author  of  this  corruption,  by  the  loss  of  his 

*  81  presentation;  *and  upon  the  incumbent  who  came  in  by  such 

a  comipt  patron,  by  the  loss  of  his  incumbency,  although  that 
he  never  knew  of  it     But  if  the  presentee  be  not  cognizant  of 
.  the  corruption,  then  he  shall  not  be  within  the  clause  of  disabil- 
ity  in  the  same  statute. 

T^me'l  ^^'  '^  ^  ^*  ^^  error  to  reverse  a  judgment,  whereby  the 

1  Sid.  329.      Idng  had  recovered  upon  a  title  of  simony,  which  was,  that  a 

2K©b.  W2.     friend  of  the  clerk  had  agreed  to  give  a  sum  of  money  to  J.  S.,' 

who  was  not  the  patron,  to  procure  the  clerk  to  be  presented  to 

a  church,  who  was  presented  accordingly. 

^  It  was  assigned  for  error,  that  it  did  not  appear  that  either 

patron  or  clerk  were  acquainted  with  the  agreement.     But  the 

Court  said,  the  clerk  was  simoniace  promotw.     And  it  was  said 

that  Doctor  Duxon  had  enjoyed  the  church  of  St  Clements  above 

twenty  years  by  such  a  titie  of  the  king's ;  the  presentee  of  the 

patron  being  ousted,  by  reason  of  a  fnend's  having  given  mo* 
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nej  to  a  page  of  the  Earl  of  Exeter,  to  endeavour  to  i»rocure 
the  presentation  ;  and  neither  the  earl  nor  the  clerk  knew  any 
thing  oi  it  « 

6d.  The  second  kind  of  simony  is,  where  the  rig^t  of  present-  Sale  of  tha 
i!ig  is  sold  at  the  time  when  the  church  is  vacant     This  was  J^"******* 
tba  held  to  be  void  at  common  law  ;  because,  during  the  va-  Vapancy. 
cancy  of  the  church,  the  right  of  presenting  was  but  a  chose  m 
ncHm,  which  could  not  be  transferred. 

66.  A  patron  of  an  advowson,  the  church  being  void,  grants  v!*-^?* 

ed  to  B.  proxmam  presmtatioMm  to  the  said  church,  jam  tiocon-  Dyer,  sas  b. 
test,  Ua  qwii  Uctoi  B.  hoc  vice  ail  dictam  eccUriam  presentare.  ^°^  ^^^  ^ 

Resolved,  by  all  the  Judges  of  England,  that  the  grant  was    ^^    ' 
foid,  £>r  the  present  avoidance  was  a  thing  *in  action  and  priv-  «  «o 

itji  and  Tested  in  the  person  of  the  grantor. 

67.  A  lease  of  an  advowson,  granted  after  the  church  became  Benloe,  ist. 
vacant,  was  adjudged  void,  as  to  the  immediate  presentation* 

And  it  is  said  by  Lord  Hardwicke,  that  the  sale  of  an  advow*  -Amb.  S68. 
ton  during  a  vacancy  was  not  within  the  statute  of  simony,  as  a 
'  sale  of  the  next  presentation  was,  but  was  void  by  the  comr 
mon  law. 

68.  In  a  modem  case,  the  Court  of  King's  Bench  was  clear  yf vvoifonT 
Aat  a  grant  of  a  next  presentation,  or  of  an  advowson,  made  tao,  i  Blade 
^r  the  church  was  actually  fallen  vacant,  was  a  void  grant,  t^  wus.'r. 
fiMi  the  fallen  vacancy.     Lord  Mansfield  and  Mr.  Justice  Wil^  174. 

mot  said,  the  true  reason  why  a  grant  of  a  fallen  presentation  151^* 
of  an  adrowson,  after  a  voidance,  is  not  good,  quoad  the  fall- 
^  vacancy,  is  the  public  utility  ;  and  the  better  to  guard  agamst 
fifloony  :  not  for  the  fictitious  reason  of  its  being  a  chose  in  action, 
69-  It  was  held  in  the  same  case,  that  a  grant  of  a  presenter 
tion,  after  institution  of  the  incumbent  to  a  second  living,  which 
▼seated  the  first,  was  void  ;  because  the  church  was  conridered 
88  vacant  from  the  time  of  institution. 

70.  If  the  patron  sells  the  fee  simple  of  the  advowson  after  Leak  v« 
tile  avoidance,  neither  he  nor  his  vendee  can  have  a  quare  impe*  cio.*£aia! 
^ ;  because  the  avoidance  makes  it  a  chose  in  acHon,  so  that  ail. 

H  does  not  pass  to  the  grantee  ;  and  the  grantor  has  destroyed 
bis  action  by  his  conveyance ;  so  none  can  have  it 

71.  If  a  presentation  be  made  by  a  person  usurpmg  the  right  h^^^^. 
of  patronage,  and  pending  an  action  for  removing  his  clerk,  who  Skiii*90. 

n  afterwards  removed,  the  benefice  is  sold ;  this  is  an  o£fence 
▼ithin  the  meaning  ^of  the  statute,  for  the  church  was  never  *  SS^ 

bll  of  that  clerk.    And  if  this  were  allowed,  the  statute  might 
be  eluded  ;  for  it  would  be  only  getting  an  usurper  to  present^ 
wlttle  the  church  was  void,  and  then  selUng  it. 
Vol.  IIL  S 
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73.  Where  a  person  purchased  the  next  presentation  to  a  bo* 
nefice,  the  church  being  then  full,  with  an  intention  to  present  a 
particular  person,  a  subsequent  presentation  of  that  person  waa 
forolerly  deemed  simony ;  but  it  is  now  an  universal  practice  to 
purchase  the  next  presentation  to  a  living,  the  church  being  full  ; 
and  Aere  is  no  modern  instance  where  presentation  under  such 
circumstances  has  been  questioned. 

73.  It  has  been  several  times  laid  down,  that  a  purchase  of 
the  next  presentation  to  a  church,  when  the  incumbent  is  in  a 
dying  state,  b  simony  ;  but  it  was  determined,  in  the  following 
case,  that  a  purchase  of  an  advowson  in  fee  simple,  under  these 
circumstances  was  not  simony. 

74.  The  plaintiff,  Barrett,  having  notice  that  the  incumbent 
of  a  living  was  on  his  death-bed,  and  that  it  was  uncertain  whe- 
ther he  would  live  over  the  night,  purchased  the  advowson  in  fee 
of  the  defendant.  The  incumbent  died  the  next  day,  and  the 
purchaser  presented  his  clerk  upon  that  avoidance.  A  questicHi 
was  referred  by  the  Court  of  Chancery  to  the  Court  of  Common. 
Pleas,  whether  the  said  presentation  was  void,  as  being  on  a  si* 
moniacal  contract 

Serjeant  Hill  argued  for  the  plaintiff,  that  this  was  no  simo- 
ny, being  the  sale  of  an  advowson  in  fee,  before  an  actual  vacan- 
cy ;  that  simony  was  properly  defined  a  [Hresentation  in  respect 
of  reward  ;  that  the  statutes  of  simony  being  penal,  and  restric- 
tive of  the  common  law,  ought  therefore  to  be  construed  strictly ; 
*that  fraud  or  simony  ought  not  to  be  presumed  or  intended. 

Serjeant  Glyn,  for  the  defendants,  ioBisted  that  the  common 
law,  previous  to  any  statute,  took  notice- of  corrupt  presentations, 
as  contracts  ex  turpi  causa  ;  that  no  profit  was  allowed  to  be 
made  of  a  right  of  patronage  ;  that  a  purchase  made  with  an  in- 
tent to  present  a.  particular  person,  was  simoniacal ;  and  tbe 
laws  against  simony,  when  they  merely  vacated  the  presenta- 
tion,  were  considered  as  remedial,  and  construed  largely ;  when 
they  inflicted  a  forfeiture,  as  penal,  and  construed  strictly. 
II:  Lord  Chief  Justice  De  Orey  said  he  was  not  able  to  doubt 
upon  the  question.  An  advows(Mi  was  a  temporal  right,  not  in- 
deed jif«  habenAh  but  jtw  di^ponendi.  The  exercise  of  thai  right 
waa  by  presentation.  The  right  itself  was  a  valuable  right, 
therefore  an  advowson  was  held  to  be  assets  in  case  of  lineal 
warranty*  It  was  real  assets  in  the  hands  of  the  heir ;  and  the 
trustee  or  mortgagee  of  an  advowson  was  bound  to  present  the 
clerk  of  the  e#s(ia  ftia  fru^^,  or  mortgagor.  Thus  &rit  was  a 
valuable  rights  and  properly  the  object  of  sale ;  but  the  exercise 
of  this  right  was  a  public  trust,  therefore  ought  to  be  void  of  any 
pecuniary  consideration,  either  in  the  patron  or  the  presentee. 
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It  could  not,  it  ought  not,  to  produce  any  profit  It  was  not 
vested  in  a  guardian  in  socage,  nor  was  he  accountable  for  any 
presentation  made  during  the  in&ncy  of  his  ward.      ^ 

Simony  was  unknown  to  the  common  law,  though  corrupt 
presentation  was.  But  what  wat  or  was  not  simony  depended 
<m  the  statute  31  Eliz.,  which  did  not  adopt  aU  the  wild  notions 
of  the  canon  law,  but  had  defined  it  to  be  a  corrupt  agreement  to 
present  No  conveyance  of  an  advowson  could  be  afiected  by 
♦that  act,  unless  so  far  as  it  affected  the  immediate  presentation  ;  ♦  35 

therefore  a  sale  of  an  advowson,  the  church  being  actually  void, 
was  simoniacal  and  void  in  respect  to  the  then  present  vacancy. 
But  it  had  never  been  thought,  that  to  purchase  an  advowson 
merely  with  the  prospect,  however  probable,  that  the  church 
would  soon  become  void,  was  either  corrupt  or  simoniacal ; 
though)  by  the  common  law,  if  a  clerk,  or  a  stranger,  with  the 
privity  of  the  clerk,  contracted  for  the  next  avoidance,  the  in- 
cumbent being  m  extremU^  it  was  held  to  be  simoniacal. 

The  present  case  was  the  purchase  of  an  advowson  in  fee. 
No  privity  of  the  clerk  appeared.  The  church  was  not  actually 
void,  but  in  great  probabQity  of  a  vacancy ;  which,  however, 
was  by  no  mean^  equivalent  to  a  certainty.  He  said  the  Judges 
would  go  beyond  every  resolution  of  their  predecessors,  to  de- 
tennine  tins  to  be  simony.  Suppose  this  had  been  the  purchase 
of  a  manor,  with  the  advowson  appendant,  and  the  incumbent  ly- 
ing in  extremis^  what  must  be  done  if  the  present  case  was  si- 
mony. Must  the  Court  have  declared  the  appendancy  to  be 
severed,  or  that  the  whole  manor  was  purchased  corruptly,  for 
the  sake  of  the  advowson  1 

The  other  Judges  concurred,  and  the  Court  certified  that  the 
presentation  was  not  void,  it  not  appearing  to  them  to  have  been 
made  upon  a  simoniacal  contract. 

76.  It  was  formerly  doubted  whether  it  was  simony  for  a  Ezoeption. 
clerk  to  purchase  for  Umself  the  next  presentation  to  a  benefice, 
while  it  was  lull^  and  to  be  presented  thereto,  when  it  became 
void.  To  put  in  end  to  this  doubt,  the  statute  12  Ann.  c.  12. 
enacts,  '*  That  if  any  person  shall,  for  money,  reward,  gift, 
profit,  oradvant^e,  or  for  or  by  reason  of  any  promise,  ♦agree-  *  SB 

ment,  grant,  bond,  or  other  assurance,  of  or  for  any  money, 
reward,  gift,  profit,  or  benefit,  directly  or  indurectly,  in  his 
own  name,  or  in  the  name  of  any  other  person  or  persons, 
take,  procure,  or  accept  the  next  avoidance  or  presentation 
to  any  benefice,  &c.,  and  shall  be  presented  or  collated  thereup- 
on, that  every  such  presentation  or  collation  shall  be  utterly  void 
and  of  no  effect  in  law  ;  and  such  agreement  shall  be  deemed 
to  be  a  simoniacal  contract,  and  it  shall  be  lawful  for  the 
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qijieen's  majesty,  her  beirs  and  sQccestofs,  to  present  or  collate 
unto  such  benefice^  &c.  for  that  time  or  turn  only.  And  the 
person  so  ^corruptly  taking,  procuring,  or  accepting  such  bene- 
fice, &c.  shall,  from  thenceforth,  be  adjudged  a  disabled  person 
to  have  and  enjoy  the  same,  and  shall  be  subject  to  any  punish* 
ment,  pain,  or  penalty  prescribed  or  inflicted  by  the  laws  eccle- 
siastical, in  like  manner  as  if  such  agreement  had  been  made 
after  such  benefice,  &c.  had  become  vacant.*' 

76.  It  has  been  doubted  whether  the  purchase  of  an  advow- 
son  in  fee  by  a  clergyman,  and  a  presentation  of  himself  upon 
Gases  and      the  death  of  the  incumbent,  be  within  this  statute.     It  appe  ars, 
Opmidtts,       frQJ^n  an  opinion  of  the  late  M.  Feame,  that  he  did  not  consider 
such  a  purchase  as  prohibited  by  that  statute  ;  and  that  a  presen* 
tation  by  a  trustee  of  such  a  purchaser,  of  the  purchaser  Inm- 
ant«,  I  74     gelf,  might  be  made.     This  opinion  is  supported  by  Lord  Chief 
Justice  De  Grey's  argument  in  th6  case  of  Barrett  v.  Glubb,  in 
which  he  distinguished  between  a  purchase  of  the  next  presenta- 
tion to  a  church,  and  a  purchase  of  an  advowson  in  fee ;  for,  in 
Phiioiophy  *  ^^  ^^  ®*se,  he  admitted  that  a  purchase  would  be  simoniacal, 
B.  III.  c.  20.    if  the  incumbent  was  in  extremis;  whereas  in  the  second  case  he 
held  it  good. 
37  #77^  It  has  long  been  a  common  practice  for  patrons,  whcB 

lUsignatioa.    ^^^J  Present  a  clerk  to  a  living,  to  take  a  bond  firom  him  in  a 
sum  of  money,  conditioned  either  to  resign  the  living  in  favour 
of  a  particular  person,  as  a  son,  relation,  or  friend  of  the  patron^ 
whenever  such  son,  &c.  becomes  capable  of  taking  the  living,  or 
Johns  T^         else  to  resign  generally,  upon  the  request  of  the  patron*     In  the 
OoTTaf  949.  ^^^  ^^^^  ^^^7  ^^^  called  special  bonds  of  resignation,  and  have 

always  been  held  vaHd.  In  the  second  case  they  are  called  gen- 
rfwoS^**  eral  bonds  of  resignation ;  and  were  never  approved  of  by  the 
Cro.  Car.  180.  bishops,  though  held  to  be  valid  by  the  courts  of  law  and  equity. 
But  whenever  they  were  used  for  the  purpose  of  obtaining  any 
Hilliard  ▼.  pccimiary  advantage  firom  the  person  presented,  the  Court  of 
StapUton,       Chancery  always  interposed  and  granted  an  injunction  against 

1  Mb.  Eq.  86.   ^jjgjjj 

Compi.  78.  Dr.  Watson  observes,  that  general  bonds  of  resignation 

IncoMb.  39.     jjj^  jjQ^  gjjj  j^jjy  encouragement  from  the  Court  of  Chancery, 

which  relieved  the  incumbent ;  and  would  not  oblige  him  to  re- 
sign, or  to  pay  the  penalty  of  the  bond,  unless  some  special 
cause  were  shown  and  made  out  by  the  patron,  that  he  was  un- 
qualified to  hold  the  living,  or  guilty  of  some  immorality  or  ir^ 
regularity,  which  was  a  sufficient  cause  of  deprivation  ;  or  at 
least  that  he  was  non-resident,  and  neglected  his  duty.  But  in 
the  following  case  it  was  determined  by  the  House  of  Lords,  that 
where  a  clerk,  upon  being  presented  to  a  living,  entered  into 
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a  general  bond  to  the'  patron,  to  resign  whenever  the  patron 
should  require  him,  such  bond  was  absolutely  void. 

79.  The  rectory  of  the  parish  church  of  Woodham  Walton,  ^j^^t** 
in  the  diocese  of  London,  becoming  vacant,  Mr.  Fytche,  the  a  Bro.*Pari. 
patron,  presented  h!9  clerk,  the  Rev.  Mr.  Eyre,  to  the  bishop,  Ca.  211. 
for  institution.     The  bishop  *befaig  informed  that  Mr.  Eyre 
bad  given  his  patron  a  bond  in  a  large   penalty,  to  resign  the 
«aid  rectory  at  any  time  upon  his  request,  and  Mr  Eyre  ac- 
knowledging that  he  had  given  such  a  bond,  the  bishop  refus- 
ed to  institute  him  to  the  living.     Mr.  Fytche  brought  a  qtuxre 
impeiU  against  the  bishop,  to  which  he  pleaded  two  pleas  : — 1. 
That  the  living  was  t  benefice  with  cure  of  souls,  and  that  the 
clerk  had  given  a  bond  to  the  patron  in  the  penalty  of  S,000/. 
to  resign  at  any  time  upon  the  request  of  the  patron  ;  whereby 
the   presentation  became  void  in  law.     Sdly,  That  the  living 
was  ^  benefice  with  cu're  of  souls,  and  that,  for  the  purpose  of 
iavesting  the  patron  with  an  undue  influence  over  the  clerk,  it 
was  agreed  that  the  clerk  should,  in  consideration  of  the  presen- 
tation, become  bound  to  the  patron  ia  a  bond  as  aforesaid ; 
iirhicb  was  accordingly  dofie. 

M.  Fytche  demurred  to  both  these  pleas.     The  bishop  having 
j<nAed  in  demurrer,  judgment  was  given  by  the  Court  of  Common  * 

Pleas  for  the  patron,  and  affirmed  by  the  Court  of  King's  Bench. 

Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  contend- 
ed on  the  part  of  the  bishop,  that  although  there  were  several 
adjudged  cases  upon  the  subject  of  general  bonds  of  resignation, 
noneof  them  had  arisen  in  the  same  form,  or  between  parties 
acting  in  the  same  capacity,  and  under  circumstances  similar  to 
the  present ;  therefore  they  ought  not  to  be  considered  as  prece* 
dents  by  which  this  case  was  to  be  determined.  That  the  bishop 
or  ordinary  was  authorized  by  law  to  judge  in  the  first  instance 
of  the  fitness  or  unfitness  of  the  person  presented  to  him  for  insti- 
toUon ;  and  the  appellant  had,  in  this  insttmce,  exercised  hi» 
authority  according  to  law.  That  it  was  in  the  power  of  the 
patron,  by  means  of  a  general  *bond,  to  establish  two  modes  of  #  S9 

SelHng  a  vacant  living,  which  was  simony  ;  either  of  which 
was  equally  certain  and  infallible.  1.  The  parties  might  make 
fte  penalty  in  the  bond  adequate  to  the  price  of  the  living.  The 
presentee,  when  instituted,  might  refuse  to  resign,  and  pay  the 
penalty  without  any  suit ;  or  might  make  known  the  execution 
of  the  bond,  and  then  tender  resignation  to  the  bishop  ;  which 
Ae  bishop,  under  those  circumstances,  would  probably  refuse. 
(rpon  bis  refusal,  the  bond  might  be  put  in  suit ;  and  thus,  also, 
hy  a  circutty»  the  penalty  might  be  paid  as  the  price  of  the  liv- 
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The  second  mode  of  selling  a  living  which  was  racant, 
througfa^the  medium  of  a  general  bond  of  resignation,  was  equal* 
ly  obvious  and  practicable.  The  penalty  of  the  bond  of  resig- 
nation might  be  made  excessive,  much  above  the  real  value  of 
the  living  ; ,  the  patron  might  during  the  incumbency  of  the  pre- 
sentee who  executed  the  bond  to  resign,  sell  the  next  turn  or 
right  of  presentation,  at  an  advanced  price,  and  after  such  sale 
require  the  incumbent  to  resign  in  terms  of  his  bond.  By  this 
means  the  first  presentation  would  be  fictitious  ;  and  the  sale  of 
the  second  presentation,  though  made  under  the  pretence  of  sel* 
ling  a  right  of  ^presentation  to  a  fiill  benefice,  would  in  reaU^ 
be  the  sale  of  a  vacant  living.  That  a  general  bond  to  resign 
put  the  person  who  entered  into  such  bond  under  the  power  of 
the  lay  patron,  instead  of  being  under  the  authority  of  the  bishop, 
to  whom  he  swears  canonical  obedience  ;  and  whom  by  law  he 
was  obliged  to  obey  ;  and  was  thus  contrary  to  good  policy  ;  cre- 
ating an  influence  which  tended  to  subvert  ecclesiastical  discipline 
and  subordination.     That  general  bonds  of  resignation  were  con* 

•  40  trary  to  law,  by  altering  the  tenure  of  the  ofiice  *of  a  beneficed 

clergyman  ;  for  every  benefice  being  an  ofiSce  for  life,  the  patron 
could  grant  it  only  for  life  ;  he  could  not  grant  it  for  years,  he 

^  could  not  grant  it  at  the  wlU  of  himself,  for  such  grant  in  direct 

terms  would  be  void,  as  contrary  to  the  very  tenure  of  the  office  : 
where  there  was  a  general  bond  of  resignation  entered  into,  the 
same  alteration  of  the  tenure  was  effected  by  circuity.  The 
patron  granted,  and  the  presentee  accepted,  at  the  will  of  the 
patron,  that  benefice,  which  the  law  intended  to  be  conferred  and 
holden  for  life. 

That  although  a  court  of  equity  would  grant  relief,  in  case 
the  patron  made  an  improper  use  of  a  general  bond  to  resign  ; 
yet  from  the  extreme  difficulty  of  discovering  the  real  purpose 
for  which  it  was  used,  it  could  seldom  be  possible  to  procure 
such  relief ;  or  to  guard,  by  that  means,  against  the  consequea* 
ces  that  follow  from  such  bonds  being  tolerated.  The  bad  par- 
pose  not  being  discovered,  could  not  be  prevented  but  by  a 
solemn  decision,  that  general  bonds  pf  resignation  were  illegal. 
That  a  general  bond  of  resignation  puts  it  in  a  great  measure  in 
the  patron's  power  to  convert  a  part  of  the  profits  of  the  living  to 
his  own  Uise  ;  and  absolutely  puts  it  in  the  power  of  patron  and 
incumbent  together,  to  make  such  partition  of  them  as  they  can 
agree  upon,  whiereby  the  revennes  of  the  church  may  b^  alienm* 
ted  :  and  that  a  general  bond  of  resignation  was  an  assurance 
of  profit  or  benefit  to  the  patron ;  and  therefore  contrary  to  the 
statute  31  Eliz.  c.  6.,  and  inconristent  with  Uie  oath  of  slcaony* 
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Oa  behalf  of  the  defendant  in  error,  it  was  Mud,  diat  this  watf 
a  new  attempt  to  question  the  settled  law  of  the  land  ;  namely, 
whether  a  bond  given  by  the  presentee  to  the  patron,  with  a 
eondidon  to  ^resign  upon  request,  which  was  termed  a  general  *  41 

resignation  bond,  simple  and  unattended  with  any  other  fact  or 
circumstance^  was  corrupt,  simoniacal,  and  against  the  statute  of 
JBfizabedi.  This  had  been  questioned  and  repeatedly  determine^ 
in  Westminster  Hall  to  be  legal,  and  not  simoniacal ;  and  it 
was  looked  upon  to  be  so  well  settled  and  established,  that  in 
Hesketh  ?.  Gray,  S8  Geo.  IL  the  Court  would  not  suffer  the 
counsel  to  argue  agsunst  the  validity  of  such  a  bond.  But  such 
a  b<md  might  be  abused  ;  it  might  be  corrupt,  simoniacal,  and 
against  the  statute  ;  it  might  be  given  upon  a  preceding  stipula^ 
tion  of  gain,  &c.  or  after  it  was  innocently  given,  it  might  be 
awd  by  the  obligee  for  the  purpose  of  withholding  tithes,  or  de« 
imBg  some  pecuniary  advantage  to  himself  And  if  there  were 
cnly  grounds  to  suspect  such  practices,  a  bill  might  be  filed  for 
a  discovery ;  and  it  was  admitted  that  when  such  illegal  fiicts 
were  alleged  and  proved,  such  a  bond  could  not  be  enforced  in 
a  court  of  justice.  But  the  courts  of  justice  never  interfered  . 
with  possibilities.  They  never  interfered  but  when  such  abusQ 
appeared,  and  was  specified  and  alleged  in  the  pleadings,  in  or- 
ddT  to  be  proved  if  defaied.  That  the  bishop  in  this  case  was  pre- 
cisely in  the  same  predicament  with  &e  clerk  in  all  the  other 
cases.  He  had  the  same  advantage  of  filing  a  bill  for  a  discov- 
ery of  such  illegal  fact,  and  of  pleading  it,  when  he  had  so  dis- 
covered it ;  and  he  had  it  in  the  present  case* 

But  the  bond  in  the  present  case  was  a  mere  simple  resigna^ 
tion  bond,  unattended  with  any  such  illegal  circumstance ;  ev- 
ery such  circumstajice,  suggested  by  a  bill  for  a  discovery,  had 
been  denied  ;  no  such  abuse  was  specified  in  the  first  plea ;  and 
flierefore  *the  cause  therein  alleged  by  the  bishop^  was  not  *  4S 

sufficient  for  him  to  refuse  the  clerk.  That  the  same  reasoning 
wight  be  applied  to  the  second  plea,— the  possible  abuse  of  such 
a  bond ;  viz«  that  he  would  have  acquired,  and  had  undue  inftu- 
ence,  power^  and  control  over  the  clerk,  if  he  had  admitted  him ; 
so  iJso  as  to  the  unfitness  of  the  clerk.  But  m  order  for  the 
coarts  to  interfere,  the  undue  influence  must  have  happened  : 
it  Btnist  then  be  specifiedand  alleged  in  the  plea,  in  order  for  the 
oourt  of  Justice  to  interfere  :  the  unfitness  in  like  manner  must 
be  specified  and  alleged,  in  order  to  be  proved.  But  the  bond  in 
the  present  case  was  unattended  with  any  such  circumstance  -, 
and  therefore  neither  any  undue  influence  or  unfitnes  was  spe^ 
dfied  in  the  seco^  plea  to  have  attended  the  preswtation  ;  con- 
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sequently  tbe  cause  here  alleged  was  not  sufficient  for  the  bishop 
to  refuse  the  clerk. 

As  to  the  propriety  of  specifying  the  unfitness,  it  might  be  ob- 
served, that  the  judgment  of  the  bishop  was  subject  to  review ; 
he  could  not  refuse  ad  libikmy  he  must  assign  his  cause  of  re- 
fusal ;  for  every  fact  of  upfitness  might  be  questioned,  and  tried 
in  a  temporal  court,  except  literature ;  and  that  was  subject  to 
the  review  of  the  metropolitan.  Upon  the  whole,  there  vms  no 
fact  alleged  in  the  pleadings  of  illegal  use  in  giving  the  bond ; 
or  of  undue  influence  or  unfitness  in  the  clerk  to  be  admitted,  &c., 
besides  the  mere  naked  giving  of  the  bond :  wherefore  it  was 
hoped  the  judgment  of  the  Court  of  King's  Bench  would  be 
affirmed. 

After  hearing  counsel  on  this  case,  several  questions  were 
put  to  the  Judges ;  seven  of  whom  were  of  opinion  that  the  bond 

*  43  was  good  and  valid ;  and  the  eighth,  *  (Mr.  Baron  Eyre)  that 

it  was  illegal.  A  debate  and  division  of  the  house  ensued,  when 
there  appearing  to  be  for  reversing  the  judgment  nineteen, 
among  whom  were  all  the  bishops  present,  and  against  it  eigh- 
teen ;  it  was  ordered  that  the  judgment  pven  in  the  Court  of 

30  May  1783,  Xiug>g  Bench,  affirming  a  judgment  given  in  the  Court  of  Com- 
mon Pleas,  should  be  reversed. 

80.  In  consequence  of  this  determinatidn,  general  bonds  of 
resignation  must  now  be  deemed  illegal  and  void.  But  the 
Qourts  of  law  donot  seem  dbposed  to  condemn  bonds  of  re^- 
nation,  unless  they  are  exactly  similar  to  that  which  was  held 
unlawful  in  the  above  case :  for  in  a  subsequent  case  the  Court 
of  King's  Bench  held,  that  a  bond  by  which  a  clerk  shall  only 
bind  himself  to  the  performance  of  those  duties  which  the  rules 
of  law,  and  the  principles  of  morality  require,  is  valid,  and  will 
be  enforced. 

jNgtwwM^*         81.  A  bond  was  given  by   a  clerk  to  a  patron,  to  reside  on 

Term  H.       the  living,  or  to  resign  if  he  did  not  return  after  notice  ;  and 

'^*  also  not  to  commit  waste  on  the  parsonage. 

In  an  action  of  debt  on  this  bond,  the  question  was,  whether 
it  was  valid  or  not. 

Lord  Kenyon. — **  I  cannot  bring  myself  to  entertain  a  doubt 
on  this  case.  It  has  been  argued  that  the  patron's  right  of 
presentation  is  a  mere  trust ;  it  is  so  to  some  pui  poses,  but  not 
to  alL  It  is  a  trust  coupled  with  an  interest ;  for  it  b  a  sub-^ 
ject  of  conveyance  for  a  valuable  conrideration,  which  is  not  the 
case  with  a  naked  trust.  As  soon  as  the  defendant  was  pre- 
sented to  the  living,  he  was  bound  to  take  upon,  himself  all  the 
duties  of  an  incumbent ;  to  reside  on  the  living,  to  take  upon 
him  the  cure  of  souls,  and  to  keep  the  house  in  proper  repair. 
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Nov  *tbis  bond  was  entered  into  for  the  purpose  of  sectiting  a  *  44 

performance  of  all  those  duties,  which  by  bw,  and  without  the 
bond,  he  was  bound  to  discharge.  I  avoid  saying  any  ttung 
respecting  the  case  of  the  bishop  of  London  y.  Fy tcbe  ;  when 
that  question  comes  again  before  the  House  of  Lords,  they  will,  I 
have  no  doubt,  review  the  former  decision,  if  it  should  become  ne- 
cessary. It  is  sufficient  for  me,  in  deciding  the  present  case, 
to  say,  k  cannot  be  governed  by  that.  For  here  the  plaintiff 
does  not  call  for  the  resignation  of  the  incumbent,  but  merely 
for  a  performance  of  those  duties,  which  in  morality,  reUgion* 
and  law,  he  ought  to  do.  I  am  therefore  clearly  of  opinion 
(hat  a  bond  for  the  performance  of  these  duties  is  not  illegal.''' 

Mr.  Justice  Boiler. — '^  I  cannot  find  any  immorality  or  ille* 
gality  in  this  bond.  It  is  the  duty  of  an  incumbent  to  reside 
on  his  living,  and  to  be  regular  in  the  discharge  of  his  duty«. 
Now  this  bond  requires  nothing  more  :  it  only  requires  him  to 
do  what  the  law  would  have  compelled  him  to  do  without  it.'' 

Mr.  Justice  Grose  was  of  the  same  opinion,  and  judgment 
was  given  for  the  plaintiff. 

82.  In  a  subsequent  case,  where  a  clerk  had  girtn  a  bond  y^^^  ^^ 
to  the  patron  on  his  presentation,  on  condition  to  reside  on  the  4  Ttrmlu 
firing ;  and  to  resign,  if  the  patron's  son  became  capable  and  ^^' 
desirous  of  taking  the  living  ;  and   also  to  keep  the  rectory 
house  and  chancel  in  repur  :  the  Court  of  King's  Bench,  in 
an  action  of  debt  on  this  bond  ;  understanding  that  it  was  in- 
tended to  carry  the  case  up  to  the  House  of  Lords,  gave  judg- 
ment for  the  plaintiff,  without  any  argument ;  saying,  that  as  n  ^ 
this  was  not  precisely  ^similar  to  the   case  of  the  hkhop  of 
London  v.  Fytche,  they  were  bound  by  the  established  series  of 
precedents. 

It  does  not  appear  that  this  case  was  ever  carried  to  tibe  House 
<^  Lords. 


ToL.  in. 
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53.  What  Things  are  not  titbeable.      f  Tithes  creates  a  TiUe. 

Skgtion  1. 

Origin  and       '  DURING  the  fiwt  ages  of  Christianity,  the  clergy  were 

Nature  of.      supported  by  the  voluntary  offerings  of  their  flocks ;  but  this  be- 
ing a  precarious  subsistence,  the  ecclesiastics  in  e?ery  country 
in  Europe,  in  imitation  of  the  Jewish   law,  claimed,  and  in 
^  course  of  time  established,  a  right  to  the  tenth  of  all  the  produce 

of  lands.  This  right  appears  to  have  been  fully  admitted  in 
England  before  the  Norman  conquest,  and  acquired  the  name  of 
tithe,  from  a  Saxon  word  signifying  tenth. 

2.  Tithes  may  be  described  to  be  a  right  to  the  tenth  part  of 

♦  47  the  produce  of  lands,  the  stock  upon  the  lands,  *and  the  person- 

al industry  of  the  inhabitantd.t  They  were  originally  a  mere  ec- 
clesiastical revenue ;  ecclesiastical  persons  only  having  a  capa- 

11  Rep.  13  h,  city  to  take  thein  ;  and  ecclesiastical  courts  only  having  cogniz- 
ance of  thdUL  They  were  not  considered  as  any  secular  duty, 
CH*  as  issuing  out  of  land,  but  in  respect  of  the  persons  of  the 
laity ;  in  return  for  the  benefit  they  derived  from  the  ministry  of 
their  spiritual  pastors. « 

TOhef.^'  '^***  ^'  Ti**^^  ^  ^^^^^  essence  have  nothing  substantial  or  per- 
manent ;  they  consist  merely  in  jure^  and  are  only  a  right. 
An  estate  in  tithes  is  no  more  than  a  title  to  a  share  or  por- 
tion of  the  produce  of  lands,  after  it  shall  have  been  separated 

t  Nothing  more  than  a  general  outline  of  the    law  respecting  ttthei  is  herb 
attempted,  and  that  oni/  a«  fas  ai  relates  to  Iiay  Impropriatoiiii 
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from  the  general  mass.     Before  severance  it  is  wholly  uncer- 
tain what  the  amount  of  that  share  or  portion  may  be.     Nay, 
its  very  existence  b  precarious  ;  this,  like  its  quality,  depend- 
ing upon  the  accidents  of  elimate,  season,  soil,  cultivation ;  and 
the  will  and  caprice  of  the  several  owners  and  possessors  of  the 
land.     If  the  ground  be  not  sown,  if  the  fieurm  be  not  stocked,  if 
the  fruits  be  not  gathered,  no  tithe  can  possibly  arise*    For  tithe 
is  payable,  not  in  respect  of  the  land,  but  of  the  person.     It  is  Cro.  Eiis. 
not  an  estate  in  the  land,  but  a  right  to  a  determinate  portion  of  ?^f*      ^^ 
its  fruits.     Therefore  a  release  of  all  demands  in  lands  does  not  f  Rep.  in  a. 
operate  as  a  dischai^e  of  tithes  ;  for  as  they  would  not  pass  un-  »-*^49  a. 
der  the  denomination  of  land,  neither  would  they  be  affected  by 
a  release  ot  all  claims  arising  out  of  lands. 

4.  Tithes  then  are  not  an  object  of  the  senses,  they  are  nei- 
ther visible  nor  tangible  ;  their  produce  *indeed  may  be  seen  *  48 
and  felt,  but  they  exist  only  in  contemplation  of  law;     It  follows 

that  they  are  incorporeal,  for  the  law  ascribes  corporiety  only  to 
those  objects  which  are  substantial  and  permanent. 

5.  Tithes  are  of  three  kinds,  predial,   mixed,  and  personal,  ^i^^^^^ 
Predial  tithes  are  such  as  arise  merely  and  immediately  from 

the  vegetable  produce  of  the  land  ;  because  a  {Hece  of  land  or 
ground  being  called  in  the  canon  law  prtBdiumy  whether  it  be 
arable,  meadow,  or  pasture,  the  fruit  or  produce  thereof  is  call- 
ed predial.  Nor  is  any  allowance  made  for  the  trouble  and  ex* 
pense  of  raising  any  species  of  vegetable  which  yields  profit 

6.  Mixed  tithes  are  those  which  arise,  not  inunediately  from 
the  profit  of  the  land,  but  from  the  produce  and  increase  of  ani- 
mals nourished  by  the  land. 

7.  Personal  tithes  are  the  profits  which  arise  from  the  labour 
and  industry  of  man,  employing  himself  in  some  trade  or  em- 
ployment ;  being  the  tenth  of  the  clear  profits,  after  deducting 
all  expenses. 

6.  Tithes  are  again  divided  into  great  and  small.  Where  the 
tithe  of  a  thing  is  magnus  eccleHiBprwentus,  it  is  reckoned  among 
the  great  tithes.  Where  it  is  pairwu  eeclesuB  proverUuSf  it  is  con- 
sidered as  a  small  tithe.  '  Thus  the  tithes  of  com,  hay,  and  wood 
are  called  great  tithes  ;  because  they  are  in  general  of  much 
greater  value  than  any  other  species  of  tithes*  And  the  predial 
tithes  of  other  less  valuable  vegetables,  together  with  mixed  and 
personal  tithes,  are  called  small  tithes. 

9.  It  was  formerly  doubted  whether  the  distinction  between  NoHon  v* 
great  and  small  tithes  arose  from  the  nature  of  the  v^etable,  q^^  4jie. 
or  from  the  quantity  of  it  in  any  particular  parish.     But  it  is 
now  settled  that  the  ^quantity  of  any  particular  vegetable  rais-  *  49 

ed  in  a  parish,  cannot  alter  the  nature  of  the  tithe ;  for  in  that 
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eaie,  com  and  Bay  might  in  some  parishes  be  a  small  titiie  ; 
imitii  T. .  ^^^  in  conformity  to  this  principle.  Lord  Harimcke  held»  that 
^7V**«I.     the  tithe  of  potatoes,  though  sown  in  great  quantities  in  coin-> 

^  '      *    men  fields,  was  a  small  tithe, 

^tmlll•T•  10.  This  doctrine  has  been  confirmed  by  a  detennination  of 

^""^^        I'Oid  Henley,  who  held  that  tithes  are  by  law  denominated  and 

Cs«  %9f      '   adjudged  to  be  great  or  small,  according  to  the  nature  of  the  veg* 

etable  ;  not  from  the  mode  of  cultivation,  or  the  use  to  which 

it  was  applied. 

11.  The  tithed  of  all  those  vegetables  that  have  lately  been 
introduced  into  England,  such  as  hops,  madder,  and  woad,  are 
deemed  small  tithes. 
B^^^*  12.  Predial  tithes,  consisting   of  the  immediate  produce  of 

II  Bep.  15  a.  lai^d,  are  due  of  common  right ;  it  being  a  principle  of  the  com- 
mon law,  that  all  lands  ought  to  pay  tithes.  But  mixed  and 
personal  tithes  are  only  due  by  custom  ;  therefore  wliere  they 
have  not  been  usually  paid,  they  are  not  demandable. 

1$,  It  was  formerly  held,  that  tithes  were  only  payable  of 
such  things  as  yield  an  annual  increase ;  but  this  rule  has  been 
deviated  firom.  In  the  case  of  some  vegetables,  which  produce  a 
erop  only  every  second  or  third  year  ;  and  in  the  case  of  under* 
wood  or  coppice,  which  is  only  cut  once  in  seven  or  ten  years. 
BaAb!  10^^'  14.  It  was  also  formerly  held,  that  tythe  was  only  due  once 
814  in  the  same  year ;  but  it  has  been  determined,  in  two  modem 

cases,  that  if  divers  crops  are  grovm  on  the  same  land,  in  the 
tame  year,  tithe  is  payable  of  each  of  them. 

^Owin.  663*  '^'  '^  ^^  ^^^  ^^^'^  resolved  in  several  cases,  that  no  tithe 
«  50  is  due  of  that  which  produces  another  *titheable  substance : 

but  tlAs  rule  has  also  been  deviated  from  in  modem  tiroes. 
Ot  what  16.  With  respect  to  predial  tithes,  it  is  a  general  rule,  Quod 

J^X^ioll  qfficqtdd  oritfur  ez  prmdio  ^jwdem  sunt  pr€idiale$.  Of  these 
»rft  du».  predial  things,  some  are  fructw  naturakiy  which  grow  natural* 
I  Qwill  429.  ly^  without  the  imlustry  or  labour  of  man ;  as  gross,  &c.   and 

others  are  fiuctui  artificiales  vel  industrialei  ;  to   the  growth  ot 

which,  industry  and  labour  are  requisite  ;  as  com,   &c.    The 

tithes  of  these  are  called  decimm  praveniefUeSy  and  deeinuBfixm  ; 

because  they  arise  exfintetibus  stkpts  tn  terra  Jha, 
ComanA  17.  Com  is  a  predial  great  tithe,  of  which  the  tenth  cocki^ 

"flSt^Sl!'  •^^^^  ^  sheaf,  is  due ;  unless  where  the  custom  of  the  place 
1$  Mod.  7S&.  is  otherwise.  But  no  tithe  is  due  Ibr  the  rakings  of  corn  invol- 
fwr**  ^^*     nntarily  scattered,  unless  v^re  the  rakings  are  of  great  value, 

mr  are  left  on  the  land  covinously  ;  in  which  cases  titW  is  pay** 

able  for  them, 
4Mn.4T7.         18«  It  is  laid  down,  that  no  tithe  is  payable  for  stubble  :  Ist, 

Becawie  ^e  eom  is  titbeable,  which  Is  tbe  principal,  and  Ae 


•taUde  is  of  no  value ;  2d,  Because,  in  the  case  of  gtubble, 
Aere  10  uo  second  renewing.  And  in  a  subsequent  case,  it  was  ^^  ^^^^- 
held,  that  stubble  used  partly  for  fodder,  and  partly  for  manure, 
was  not  titheable  ;  the  whole  of  it  being  used  in  husbandry* 
But  that  this  did  not  extend  to  a  former  who  left  an  unusual 
entity  of  stubble,  in  order  to  make  a  fraudulent  profit  of  it 

19.  Every  other  species  of  grain,  such  as  beans,  pea9»   &c.,  Nicholas, 
cultivated  for  sale,  are  titheable  ;  and  whether  they  are  set,  ^!^"^  ^*^' 
drilled,  sown,  or  planted  in  rows,  an  a  garden-like  manner,  they  y.  Eiiot, 
are  small  tithes  ;  >but  in  some  cases  peas  and  beans  have  been  Banb.  19. 
considered  as  a  great  tithe. 

*20.  Tares  and  vetches  are  titheable,   unless  they  are  cut  *  51 

green,  and  given  as  food  to  milch  Idne,  and  horses  employed 
in  husbandry. 

21.  Hay  is  subject  to  the  payment  of  tithe,  notwithstanding  jiaj. 
beasts  of  the  plough  or  pail,  or  sheep,  are  fed  therewith  ;  it  was  ^^^  ^^'  ^'^^ 
also  formerly  held,  that  a  r%ht  to  tithe  of  hay  accrues  upon  the  ^  ^*"*  ^^'  ^^ 
mowing  of  the  grass  ;  and  that  the  application  of  it,  either  while 

it  was  in  grass,  or  after  it  was  made  into  hay,  to  feeding  beasts 

of  the  plough  or  pail,  did  not  take  away  the  right  to  fithe.  Crawiej 

22.  In  a  subsequent  case,  however,  it  is  laid  down,  that  if  a  ▼•  Weiii, 
person  cuts  grass,  and  while  it  is  in  the  swath,  carries  it,  and  645.  ' 
feeds  his  plough  cattlfe  therewith,  not  having  sufficient  suste-  Coiiyer  r. 
aance  for  them  otherwise,  no  tithe  is  due  thereof.  Anst  48i. 

23.  It  is  laid  down  in  several  cases,  that  tithe  is  not  due 

of  aftermath,  because  it  was  formerly  held,  that  tithe  could  on*  Margettt 
ly  be  due  once  in  the  same  year,  from  the  same  ground.  But  cifuK^d^! 
taSS  Cha.  11.  the  Court  of  Exchequer  was  of  opinion,  that,  of 
common  right,  tithes  of  aftermath,  or  of  the  after*crop  of  grass 
mowed,  there  being  no  prescription  or  cu^om  against,  or  in  dis-> 
eba^e  of  the  same,  oug^t  to  be  paid.  And  Doctor  Bum  says, 
the  modem  determinations  have  been,  that  the  aftermath  of  mead* 
ow  is  part  of  the  increase  of  the  same  year,  and  consequent^ 
titheable. 

24.  Glover,  saintfoin,  and  ryeg^ss,  being  considered  as  a  GwiU.  590. 
species  of  hay,  are  titheable ;  and  a  second  crop  of  clover  is  \Ygui, 
titheable  as  well  as  the  first     The  tithe  of  this  species  of  hay  ▼.  Pain, 
belongs  to  the  person  entitled  to  the  tithe  of  common  hay,  and  is  ^^yes  r^' 
^rtfore  a  great  tithe  :  but  no  tithe  is  due  of  clover  or  vetches  Dowm,  ' 
«at  green,  and  given  to  cattle  used  in  husbandry.  Vid!'id.^«)4 

*25.  By  the  statute  45  Edw.   IIL  c.  S.  it  was  enacted,  that  *#  52 

peat  wood  of  the  age  of  20,  SO,  or  40  years,  or  upwards, 
should  not  he  titheable  ;  but  that  tylvacadua^  or  underwood,  Undsrwoo* 
Aould  be  titheable. 


34 


TitUXni.  Tithes.    §26— Sa. 


&  Inst  642. 
3  R«p.  13. 


8oby  T. 
Molins* 


2  iBBt  643. 


Walton  ▼. 
Tryoto, 
GwiU.  827. 


<»  58 


9  Inst.  651. 
GwUl.  56t. 

CroQchor  ▼• 
Collintf 
Owill.  1576. 


Bmith  ▼.  Wil- 
lianif,  GwUl* 
608. 


inon.  Gould. 
R.93. 


26.  Lord  Coke  says,  two  doubts  arose  on  the  construction  of 
this  act.  First,  what  should  be  said  great  wood.  The  answer 
was,  that  in  this  act  the  word  grosse  aignified  such  wood  as  had 
been,  or  wad,  either  by  the  common  law,  or  custom  of  the  coun- 
try, timber ;  for  the  act  did  not  extend  to  other  woods,  that  had 
not  been,  or  would  not  serve  for  timber  ;  though  they  were  of 
the  greatness  or  bigness  of  timber.  So  that  oak,  ash,  and  elm 
were  included  within  the  words  great  woods  :  and  so  was  beech, 
horsebuck,  and  hornbeam  ;  because  they  served  for  building  or 
reparation  of  houses,  mills,  cottages,  &c.  ;  contrary  to  the  opin* 
ion  of  Plowden,  470,  which  the  Court,  upon  deliberate  advice, 
held  not  to  be  law. 

27.  Secondly,  of  what  age  those  grosse  or  timber  trees  should 
be.  The  statute  resolved  this  doubt  in  these  words,  ^^  great 
yvood  of  the  age  of  20  years  or  upwards  :"  which  point  was  also 
declaratory  of  the  common  law. 

28.  Tithe  is  in  general  due  of  beech,  birch,  hazel,  willow, 
sallow,  elder,  maple,  and  white-thorn  trees,  and  of  all  fruit 
trees,  of  whatever  age  they  are  ;  because  the  wood  of  these 
trees  is  not*  usually  employed  as  timber.  But  if  any  of  these 
trees  have  been  used  as  timber,  they  are  not  titheable. 

29.  In  a  case  where  tithe  was  demanded  of  beech  of  above 
twenty  years  growth.  Lord  Hardwicke  said,  this  depended  on  the 
question  of  fact,  whether  beech  was  timber  by  the  custom  of  the 
country  ;  and  that  the  issue  should  be,  whether,  by  the  custom, 
beech  ^growing  within  the  parish  of  M.  were,  and  had  used 
to  be  deemed  timber. 

30.  It  is  said  by  Lord  Coke,  that  no  tithes  shall  be  paid  of 
sylva  -sadua  employed  in  hed^ng,  or  for  fuel,  or  for  mainte- 
nance of  the  plough  or  pail.  In  a  subsequent  case  it.  was  de^ 
termined,  that  where  a  person  cut  down  underwood,  for  the 
purpose  of  fencing  his  own  com,  it  was  not  titheable.  But  a 
custom  that  underwood  cut  and  used  for  fencing  of  com  gener- 
ally, whereof  tithes  were  payable,  and  not  sold  or  otherwise  dis- 
posed of,  should  be  discharged  from  the  payment  of  tithes,  was 
held  void. 

31.  This  doctrine  has  however  been  contradicted  in  a  case 
where,  on  a  bill  brought  fen*  tithes  of.  wood,  the  defendant  Add 
he  felled  yearly,  at  ten  years  growth,  five  acres  of  wood,  wordi 
25  shillings  an  acre,  which  he  used  in  mending  his  hedges,  and 
upon  his  land  ;  so  was  of  no  profit  to  him.  But  decreed  to  ac- 
count. 

32.  Tithe  is  not  due  of  9yha  cizdua  used  in  making  or  im- 
pairing carts  or  ploughs,  to  be  employed  in  husbandry,  in  the 
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parish  wherein  the  wood  gprew ;  because  by  the  use  of  carts  and 
{doughs  the  tithe  of  other  things  is  increased. 

33.  If  the  tithe  of  hops  and  the  tithe  of  wood  are  both  due  ^oiu  BunW 
to  the  same  person,  tithe  is  not  due  of  sylva  cadua  used  in  pol- 
ing the  hops  ;  because  the  tithe  of  the  hops  is  increased  by  the 

^ue  of  the  poles. 

34.  By  the  common  law,  tithe  is  payable  of  wood  employed  ^^^*  **•• 
in  the  house  for  fuel ;  but  there  may  be  a  custom,  that  it  is  not 
titheable. 

35.  Where  trees  are  conndered  as  timber,  either  by  common  >^alton 
law,  or  by  custom,  no  tithes  are  to  be  paid  of  the  lops  or  tops  g^||^^^, 

of  such  trees,  for  whatever  *use  they  are  cut :  with  this  excep-  »  54 

tion,  that  in  certain  peculiar  cases,  where  a  fraud  is  actually 
attempted,  or  from  necessity  to  avoid  fraud,  they  may  be 
titheable. 

36.  Hemp  and  flax  are  titheable ;   but  to  encourage  the  Hamp,  Flazj^ 
growth  of  these  articles,  it  is  enacted  by  the  stat.  11  &  12 

Will  III.  c.  16.  that  every  person  who  shall  sow  any  hemp  or 
flax  shall  pay  to  the  parson,  vicar,  or  impropriator  yearly,  the 
som  of  five  shillings,  and  no  more,  for  every  acre  of  hemp  and 
flax  so  sown,  before  the  same  is  carried  off  the  ground.  Maddcsr 
is  titheable  in  the  same  manner.  „      ~  . 

37.  Hops  are  titheable,  and  accounted  among  smdl  tithes :  Tarnips. 
the  tenth  of  this  vegetable  is  to  be  paid  after  they  are  picked,  ^^J^^  ^' 
and  before  they  are  dried.  8  Bro.  Pari. 

38.  Turnips  are  also  titheable  wh^n  severed ;  though  there  ^^*  ^PP* . 
be  mqre  crops  than  one  in  the  year.     In  a  biU  for  tithe  of  tur-  OwiU.  606. 
nips,  the  defendant  insisted  that  no  tithe  was  due  for  turnips 

sown  after  com  the  same  year ;  and  that  he  ought  not  to  pay 
tithe  for  any  crop  or  profii  of  arable  land,  the  same  year  that 
the  parson  received  titiie-com  from  the  same  ground  :  but  the 
tithe  was  decreed.  .  . , 

39.  The  profits  arisiiig  from  the  agistment  or  pastuinge  of  ^'"*'°*''' 
cattle  are  titheable  of  common  right ;  because  the  grass  that  is  ^*J  g  Jfa** 
eaten  is  titheable,  and  must  have  paid  tithe,  if  cut.  when  fidl  1445, 
powjL    It  is  predial  because  it  arises  immediately  from  the  j.^***'  *' 
land.    And  in  a  modem  case,  it  was  held  to  be  a»small  tithe.         %  \^  66I. 

40.  Agistment  tithe  is  only  payable  for  dry  or  barren  cat- 
tle, that  otherwise  yield  no  profit  to  the  parson,  and  not  for  cat-  ^^^^  ^^ 
fle  which  are  kept  for  the  plough  or  pail,  in  the  same  parish ; 

because  die  parson  has  tithe  for  them  in  another  way. 

*41.  Agistment  tithe  is  not  payable  for  horses  kept  for  hus-  ^^ 

bandry,  saddle- horses,  coach-horses^  or  other  horses  used  mere- 
fy  for  pleasure.    But  where  coach-horses  werq  used  in  carry- 
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Thorp  T.  ing  coals  and  manure  into  another  parish,  an  agistment  titlie 
Gwmrsw!     was  held  to  be  payable  for  them. 

AydT.Flow*  42.  Meadow  grounds  which  have  paid  tithe  of  hayy.arenot 
6 i3?^ntra     afterwards  liable  to  an  agistment  tithe. 

Burn,  Vol.  3.      4S.  Agistment  tithe  is  payable  by  the  occupier  of  the  ground^ 

^^*  not  by  the  owner  of  the  cattle ;  and  as  this  tithe  cannot  be  tak- 

BuDd.  3b        ®°  ^^  ^^^>  ^^®  person  entitled  to  it  can  only  receiye  what  it  is 

valued  at,  accor^g  to  the  price  ptdd  £3r  the  keeping  of  differ- 

Bam.  Vol.  3.  ^^^  ^^^ 

44.  An  agistment  tithe  was  held  to  be  due  for  turnips  sown 
atSarti  3      ^^^^  ^^^^  *^^  ^^^  severed,  but  eatito  by  unprofitable  cattle  : 
Burn,  465.      though  it  was  urged  to  be  an  improvement  of  the  land,  and  that 
GwiUi  714.    ^^  parson  had  the  benefit  of  it  in  the  next  year. 
Garden*.  "^^  ^^  garden  herbs  and  plants,  such  as  parsley,  sage,  cab- 

bage, &c.   are  titheable ;  and  the  same  is  a  small  tithe.    But 
3  Bnro  Eec.    mo^t  commonly  a  sum  of  money  is  payable^  lieu  of  titiies  of 
Law,  466.      gardens,  either  by  custom,  or  by  agreement. 
Id.  466.  46.    All  fruits  of  trees  are  titheable ;  the  tithe  to  be  paid 

when  they  are  gathered.  If  they  are  stolen,  the  parson  as  well 
as  the  owner  shall  bear  the  loss ;  but  if  the  owner  suffer  a  stran- 
ger to  take  his  fruit,  the  tithe  shall  be  answered. 

47.  A  claim  was  made  in  the  year  1 780,  by  the  yicar  of 
^.^v^iar  Kensington,  to  the  tithe  of  hot-house  plants.  The  Court  of 
GwUL  1904.  Exchequer  was  of  opinion,  that  they  were  titheable  ;  on  an  ap- 
Hewitt  T.  P^^  ^^  ^^^  House  of  Lords,  the  case  went  off  on  another  point 
Adams,  7  It  has,  however,  been  determined  by  the  Court  of  Exchequer, 
^^lif^  in  a  ^subsequent  case,  that  hot-house  plants  are  not  titfaeaUe* 
»  58*  48.  Mixed  tithes  consist  of  the  tenth  of  the  young  of  cattle 

Worrail  ▼.  bred  in  the  parish  ;  such  as  calves.  Iambs,  pigs,  &c. :  and  the 
B|UUar,  Mich.  ^^  ^f  payment  of  these  is  when  the  animals  are  weaned,  and 
Of  what  able  to  Uve  without  the  dam :  unless  the  custom  of  the  place  be 
^iw»^«|xed    otherwise. 

daa.  49.  The  wool  of  sheep  and  lambs  is  another  mixed  tithe  ;  and 

3  Bum,  4S8.  j^^  ^^  j^^  d^g  ^^  ^jj^  tim^  jl  jg  ©lipped ;  but  by  prescription  it 

47S       ^^^  ^^  ^^  ^^^  altogether  at  another  time. 
^"^      '  50.  Milk  and  cheese  are  titheable.    But  where  tithe  milk  is 

pmd  in  kind,  no  tithe  cheese  is  due  ;  and  where  tithe  cheese  is 
paid  in  kind,  no  tithe  milk  is  due. 
Of  what  ^1-  By  the  stat.  2  &  3  Edw.  YI.  c.  IS.  it  is  enacted,  that 

Thiop  per-  every  person  exercising  merchandize,  baif^nmg  and  sellings 
art^due!  ^  cloathing,  handicraft,  or  other  art  or  faculty,  who  had,  within 
40  years  preceding,  paid  personal  tithes,  should  pay  for  his 
personal  tithes  the  tenth  part  of  his  clear  gains ;  his  charges 
and  expenses,  according  to  his  estate,  condition,  or  degree^  to 
be  therem  abated,  allowed,  and  deducted. 
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56.  It  'was  formerly  held,  that  in  consequence  of  this  statute,  thrill.  430* 
the  fees  of  a  lawyer,  physician,  attorney,  and  a  man's  salary,  ecc.  Law. 
were  titheable.     But  Doctor  Bum  observes,  that  personal  tithes  ▼ol-  3. 474. 

VidA  ft  RrA 

are  now  scarce  any  where  paid,  except  for  mills,  and  fish  caught  p.  ca.  44S  V. 
in  the  sea.  Id.  3. 

53.  There  are  scycral  things  which  are  not  titheable  by  com-  what  Thingi 
mon  right,  though  in  some  places  they  may  be  titheable  by  cus-  ^^e  oot  tiUi»> 
iojxL     Thus,  no  tithes  are  payable  for  quarries  of  stone  or  slate;  Jsi!'     *"*" 
nor  for  mines  of  tin,  lead,  coal,   lime,  chalk,  marl,  or  the  like. 

For  ^  these  are  of  the  substance  of  the  earth,  and  not  an  annual  *  57 

produce. 

54.  Houses  are  not  titheable  at  common  law,  for  the  same  Watt,  c  4S. 
reason.     But  by  custom  tithe  is,  in  some  towns,  due  for  houses ; 

in  a  proportion  to  the  rent  reserved  for  them.     And  in  the  city  i^^  ^^ 
of  London,  tithes  are  payable  for  houses  by  act  of  parliament. 

55.  Forest  lands  are  not  titheable,  provided  they  are  in  the 

hands  of  the  King  or  bis  lessee.     But  if  a  forest  is  disaffor-  3  Bum.  99^ 
ested,  and  within  any  parish,  the  lands  then  become  titheable. 

56.  By  the  statute  2  &  8  Edw.  YL  c.  16.   all  barren  heath  ^'"*-  ^^^ 
and  waste  ground  which  b  improved,  and  converted  into  ara- 
ble or  naeadow,  shall  not  pay  tithes  for  seven  years  after  such 
improvement. 

57.  No  tithe  is  due  at  common  law  for  animals  that  are  ferot  ^-  ?,?'• 
noluros  ^  such,  as  deer, '  rabbits,  &c.      But,  by  the  custom  of  840. 
many  places,  some  animals  of  tUs  kind  are  titheable. 

58.  Before  the  council  of  Lateran,  which  was  held  in  the  n^L^^°"* 
year  1180,  every  person  was  at  liberty  to  pay  his  tithes  to  payablo. 
whatever  church  or  monastery  he  pleased ;  or  he  might  pay 

them  into  the  hands  of  the  bishop,  who  distributed  the  reve- 
nues ot  his  church  among  his  diocesan  clergy.  When  dioceses 
were  divided  into  parishes,  the  tithes  of  each  parish  were  al- 
lotted to  its  own  particular  minister,  first  by  common  consent, 
or  appointment  of  the  lord  of  the  manor,  and  afterwards  by 
law. 

59.  The  tithes  of  each  parish  are  therefore  of  common  right  R^ctono? 
due  to  the  parson  thereof.     And  Lord  Coke  says,  that  persona  i  init«300ii. 
trnpenonatOj  parson  impersonee,  is  the  rector  that  is  in  posses- 

non  of  the  church  parochial,  Jure  eccleaiiB. 

*60.  It  sometimes  happens  that  one  person  has  a  part  of  the  •  5g 

tithes  within  the  parish  of  another,  which  is  called  a  portion  of  Portlonista* 
tithes ;  and  the  person  entitled  to  it  is   called  a    portionist. 
These  portions  are  supposed  to  be  prior  to  the  council  of  Late-  |  ^§|  ^^ 
ran,  when  it  was  lawftil  for  every  one  to  distribute  his  tithes,  I6I, 
or  any  portion  thereof,  to  whatever  church  be  pleased*    AjbA 

Yoh.  IIL  6 
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a  portion  of  tithes  does  not  become  extinct  by  veiti&g  in  Aie 
same  hands  with  the  rectory. 
Vican.  61,  When   the  practice  of  appropriating  the  advowsons  of 

1  Burn.  60.  rectories  or  parsonages  to  monasteries,  was  introduced  ;  the 
monks  usually  deputed  one  of  their  own  body  to  perform  divine 
senrice  and  other  duties  in  those  parishes,  of  which  the  society 
was  rector;  who  was  called  the  vicar.  But 'by  several  sta- 
tutes it  was  ordered  that  such  vicar  should  be  a  secular  priest, 
and  sufficiently  endowed,  at  the  discretion  of  the  ordinary.  The 
endowments  were  usually  of  the  small  tithes ;  the  greater  or 
predial  tithes  being  still  reserved  to  the  monastery  ;  from  whence 
arose  a  division  of  tithes  into  rectorial  and  vicarial, 
eraner.  62.  The  rector  or  parson  is  prima  facie  entitled  to  all  the 

^"'^*fVMii»  tithes  of  the  parish  :  therefore  payment  of  tithes  to  the  rector 
IS  a  sufficient  discharge  against  the  vicar ;  because  all  tithes  of 
common  right  belong  to  the  rector,  and  the  vicarage  is  derived 
out  of  the  parsonage.  So  that  no  tithes  belong  dejure  to  the 
vicar,  but  only  on  an  endowment,  or  by  prescription^  which 
ought  to  be  shown  on  the  part  of  the  viear;  and  the  Court  can* 
not  intend  it ;  for  the  vicarage  is  a  diminution  or  impairing  of 
the  parsonage,  of  which  the-  Court  will  not  take  notice,  unless 
the  parties  show  it. 
«  59  *6S.  Where  the  vicar  produces  an  endowment,  then  the  ut- 

Awdry  r.  nation  of  the  parties  is  reversed.  The  prima  facie  title  to  the 
6wajri626!  ^^^^^^  ^^  ^^^  endowment  is  in  favour  of  the  vicar ;  and  if  the 
rector  would  clidm  any  of  the  articles  comprehended  within  the 
terms  of  it,  the  onus  probandi  is  thrown  upon  him.  In  this  case 
it  is  incumbent  on  the  rector  to  give  such  clear  and  cogent  evi-* 
deuce  of  an  usage  in  the  parbh  in  his  favour,  with  respect  to 
the  articles  he  would  insist  upon,  as  shaH  narrow  the  terms 
of  the  endowment  and  induce  a  presumption,  that  the  parties  in- 
terested b  the  tithes  had  come  to  a  new  agreement :  that  some 
different  arrangement  had  been  made  with  respect  to  the  distri* 
bution  of  the  tithes,  between  the  date  of  the  endowment,  and  the 
disabling  statute  of  Queen  Elizabeth. 
^9ah.  74.  64.  It  has  been  determined,  that  if  a  vicar  hath  for  a  long 

time  used  to  take  particular  tithes  or  profits,  he  shall  not  lose 
them  because  the  original  endowment  is  produced,  and  they  are 
not  there.  For  every  bishop  having  an  indisputable  right  to 
augment  vicarages,  as  there  was  occasion ;  and  this  whether 
such  light  was  reserved  in  the  endowment  or  not :  the  law  will 
therefore  presume  Aat  this  addition  was  made  by  way  of  aug« 
mentation. 
Usnt  ^5-  The  loss  of  the  original  endowment  is  supplied  by  pre- 

scription ;  that  is,  if  the  vicar  hath  enjoyed  any  particular  tithe 


for  a  long  time,  the  law  will  presume  that  he  was  legally  endpw- 
ed  of  it ;  for  the  same  reason  that  it  presumes  some  tithes  might 
have  been  added  by  way  of  augmentation,  which  were  not  in  the 
original  endowment. 

66.  In  those  places  which  are  not  within  any  parish,  as  in  for-  s  R^p^  44' ^^ 
ests  and  the  like,  the  King  is  entitled  to  the  tithes,  because  he  is  <  lB«t«  647. 
not  a  mere  layman,  but  ^persona  mixta.     This  point  was  resolved  *  ®^ 
in  parliament  .5  Edw.  III.  in  a  suit  between  the  Crown  and  the 
bishop  of  Carlisle,  who  claimed  the  tithes  of  the  forest  of  Ingle- 
wood. 

67.  Lords  of  manors  may  be  entitled  to  the  tithes  of  the  man-  Manors, 
or,  by  prescription.     For  in  such  a  case  it  will  be  supposed  that  8  Rep.  45  «• 
the  lord  was  seised  of  the  whole  manor,   before  the  tenancies 
were  derived  thereout ;  and  then  by  composition  or  othet  lawful 
means,  the  lord  acquired  the  tithes,   paying  a  certain  penision  to 
the  parson. 

68.  When  the  monasteries  were  dissolved  by  King  Henry  VIIL  Lay  Ympro-^ 
the  appropriation  of  the  several  benefices  which  belonged  to  the  pnaton. 
religious  houses  would,  by  the  rules  of  the   common  law,  have 
become  disappropriated,   had  not  a  clause  been  inserted  in  all 
the  statutes,  by  which  the  monasteries  were  given  to  the  Crown  ; 

i  to  vest  such  appropriated  benefices  in  the  King,  in  as  ample  a 
manner  as  the  monasteries  had  held  the  same,  at  the  time  of  their 
dissolution. 

69.  Almost  all  these  appropriated  benefices  have  been  granted 
by  the  Crown  to  lay  persons  ;  and  are  now  held  by  their  descen- 
dants, or  by  those  who  have  purchased  them  from  such  grantees. 

■■        These  are  called  lay  impropriators  ;  and  by  several  statutes  they  x?^o^"*  ^* 
have  the  same  rights,  respecting  such  benefices,  as  if  they  were  t  Bro.  Pari. 
;        rebgious  persons. 

70.  Grants  of  this  kind  are  either  of  the  rectory  or  parsonage, 
which  comprises  the  parish  church  with  aU  its  rights,  glebes, 
tithes,  and  other  profits  whatsoever ,-  or  else  of  the  tithes  of  a  par- 
ticular tract  of  land. 

71-  Where  a  portion  of  tithes  was  vested  in  the  Crown,  and  Wats.  500. 
afterwards  granted  to  a  layman,  he  eoquii^ed  the  same  right  to  it 
as  the  spiritual  person  in  ♦whom  it  was  originally  vested.    Por-  #  gj 

tions  of  tithes  might  alao  formerly  be  granted  by  religious  corpo- 
rations to  laymen,  to  whom  they  may  now  belong  under  that  tifle. 

70.  By  Ac  statute  32  Hen.  VIIL  c.  7.  §  7.  it  is  enacted, 
that  all  persons  having  any  estate  of  inheritance,  freehold,  term, 
right,  or  interest,  of,  in,  or  to  any  parsonage,  vicarage,  portion, 
pension,  tithes^  oblations,  or  other  ecclesiastical  or  spiritual  prof- 
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it,  which  were  or  should  be  made  temporal,  shall  have  the  same 
remedies  for  recovery  thereof,  as  for  lands  a^nd  tenements. 

73.  With  respect  to  the  estate  which  lay  impropriators  are 
capable  of  having  in  tithes,  they  may  be  tenants  in  fee  simple, 
fee  tail,  for  life  or  years.  Husbands  shall  be  tenants  by  the 
curtesy,  and  widows  endowed  of  them.  They  are  accounted  as- 
sets for  payment  of  debts,  and  have  all  other  incidents  belongs- 
ing  to  temporal  inheritances. 

74.  An  estate  in  tithes  may  be  held  in  joint  tenancy,  copar* 
cenary,  or  in  common  ;  and  a  partition  of  any  of  these  may  be 
obtained  by  a  bill  in  Chancery. 

75.  On  a  bill  for  a  partition  of  tithes  and  casual  profits  in 
the  Isle  of  Wight,  the  defendant  demurred,  upon  the  ground 
that  there  were  no  casual  profits,  and  that  it  might  be  divided 
upon  a  writ  of  partition. 

Lord  Hardwicke  ssdd,-^^'  An  ejectment  will  lie  of  tithes,  of 
which  the  execution  b  a  writ  of  possession  ;  and  the  sheriff  may 
do  as  much  on  partition  as  on  a  writ  of  possession  on  ejectment. 
This  is  not  casual,  whether  tithes  will  rise  or  not.  I  do  not 
doubt  but  this  Court  can  divide  them,  as  it  may  several  things 
which  cannot  at  law.     Overrule  the  demurrer,  therefore.'* 

*76.  Estates  in  tithes  are  alienable  by  lay  impropriators,  in 
the  same  manner  as  other  real  estates  ;  and  are  comprehended' 
within  the  statute  of  uses,  under  the  word  hereditaments, 

77.  It  should,  however,  be  observed,  that  no  good  title  can 
be  made  to  tithes,  by  a  lay  impropriator,  without  showing  the 
letters  patent  by  which  the  tithes,  or  the  rectory  or  parsonage 
to  which  they  are  annexed,  were  granted  by  the  Crown  to  some 
lay  person ;  for  this  is  the  only  mode  of  repelling  any  claini 
which  may  be  made  to  those  tithes  by  an  ecclesiastical  person 
claiming  jtireecc/encB.  The  letters  patent  should  be  inspected, 
to-see  that  no  reversion  remains  in  the  Crown. 

78.  With  respect  to  exemptions  from  tithes,  it  should  first  be 
observed,  that  by  the  old  law  no  layman  was  capable  of  ha^g 
tithes,  nor  allowed  to  prescribe  generally  that  his  lands  were 
exempt  from  the  payment  of  tithes  ;  for,  without  special  matter 
shown,  it  should  not  be  intended  that  he  had  any  lawful  dis- 
charge :  therefore,  the  mere  non-payment  of  tithes,  though  for 
time  immemorial,  does  not  amount  to  an  exemption,  and  cannot 
be  pleaded  against  a  spiritual  person,  without  setting  out  and 
establishing  the  causes  of  such  exempti(Hi,  except  in  ^e  case  of 
portionists.  Lands  may,  however,  be  exempted  from  the  pay- 
ment of  tithes  by  real  composition,  by  a  special  prescription, 
which  is  either  de  modo  deciman^  or  de  non  decinumdOi  or  hj 
act  of  parliament 
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79*^  A  real  ciNnposttion  is  where  an  agreement  is  made  be-  Real  Oom. 
tween  the  owner  of  lands  and  the  parson  or  vicar,  with  the  con-  £7***®°:q|| 
sent  of  the   patron  and  ordinary,  that  his  lands  shall  in  future  QtrUl.  80  L 
be  freed  irom  the  payment  *of  all  tithes,  in  consideration  of 
some  land,  or  other  real   recoropence,  to  the  parson  or  vicar,  in  *  6f 

lieu  and  satisfaction  of  such  tithe.  This  kind  of  composition 
was  formerly  permitted,  because  it  was  supposed  that  the  clergy 
would  be  no  losers  by  it,  as  the  consent  of  the  ordinary,  whose 
duty  it  was  to  take  care  of  the  church  in  general,  and  of  the 
patron,  whose  interest  it  was  to  protect  that  particular  church, 
were  both  required,  to  render  the  composition  effectual. 

80.  No  composition  can  be  good,  unless  it  was  made  before  Tit.  33.  c.  2. 
the  .13   Eliz. ;  for,  by  a  statute  made  in  that  year,  it  is  enacted, 

that  no  parson  or  vicar  shall  make  any  conveyance  of  the  estates 
of  their  churches,   other  than  leases  for  three  lives  or  31  years. 

T  Rm    Pari 

And  though  there  have  been  several  decrees  made  by  courts  of  ca.  34  ilE  44. 
eqiuty  to  confirm  compositions,  made  with  the  consent  of  the 
parson,  patron,  and  ordinary,  subsequent  to  the  13  Eliz.,   still 
they  are  not  held  to  be  binding  on  the  succeeding  incumbents. 

81.  It  was  formerly  held,  that  a  composition  real  could  not 
be  established  without  showing  the  deed  by  which  it  was  creat- 

cd,  or  proving  the  actual  existence  of  such  deed.     It  was,  how-  |^*^«  ▼• 
ever,  laid  down  in  a  modern  case,  that  although,  in  order  to  es*  2  Coz,^  R. 
tablish  a  real  composition  for  tithes,  it  was  not  now  considered  i'^^* 
as  absolutely  necessary  to  produce  the  deed,  yet  evidence   must 
be  given  of  such  deed  having  existed.     That  where  such  evidence 
rests  on  reputation,  such  reputation  must  be  distinctly  of  pay- 
ments having  been  made  under  such  a  deed,  and  that  those  pay- 
ments had  their  origin  under  an  instrument  made  within  time  of 
memory ;  otherwise  it  will  be  evidence  of  a  prescriptive  pay- 
ment    That  although  the  Court  had  very  properly  relaxed  in 
its  practice,  and  did  not  now,  as  formerly,  insist  upon  the  pro- 
duction of  the  ♦original  instrument,  yet  they  certainly  expected  64 
that,  in  order  to  establish  a  real  composition,  the  evidence  should 
show  something  that  could  distinguish  it  from  a  prescriptive 
payment. 

82.  In  a  subsequent  case  it  was  said,  that  where  there  has  ^.  Benton. 
been  a  composition  real,  within  time  of  memory,  its  commence-  An«tr.  R.  372^ 
ment  must  be  shown,  though  it  is  not  necessary  to  produce  the 

d^eds  under  which  it  took  place.  Presumptions  are  admitted  in 
this,  as  in  other  cases  ;  and  the  existence  of  such  deeds  may  be 
inferred  from  other  evidences.  It  is  not  necessary  that  the  con- 
sent of  all  the  parties  should  be  by  the  same  deed  :  this  may  fre- 
quently not  happen.    In  the  case  of  the  King,  who  consents  by 


it 
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letters  patent,  it  never  can  take  place.  But  thai  a  comporidon 
real  could  not  be  supported  by  evidence  of  immemorial  payment. 
8S.  A  prescription  d€  modo  decmandiy  usually  called  a  modus, 
iswheM  an  immemorial  custom  has  established  a  particular 
manner  of  tithing,  different  from  the  general  way  of  taking 
tithes  in  kind  ;  and  the  circumstances  which  are  necessary  to 
make  a  good  and  sufficient  tnodus,  are  laid  down  by  Bir  W. 
Blackstone  and  Doctor  Bum. 

84.  It  is  probable  that  every  modu$  had  its  commencement 
by  deed ;  because  a  composition  for  tithes  can  never  become  a 
moduSf  unless  the  patron  and  ordinary  be  parties  thereto^  or  it  be 
confirmed  by  them.  But  a  modus  may  be  prescribed  for,  with- 
out producing  the  deed  by  which  it  was  created  ;  for,  wherever 
there  has  been  a  constant  annual  payment  for  time  immemorial, 
it  shall  be  intended  that  such  payment  had  a  proper  commence- 
ment. , 

85.  In  the  case  of  hemp,  flar^  and  madder,  it  has  been  stated, 
that  a  modus  is  established  by  act  of  parUament. 

*86,  A  prescription  de  non  decimtmdo  is  a  claim  to  be  entire* 
ly  dbcharged  from  tithes,  and  to  pay  no  compensation  for  ttiem. 
This  may  be  a  privilege  annexed  either  to  the  persons  holding 
the  lands,  or  to  the  lands  themselves. 

87.  The  King  being  persona  mixtaj  is  not  only  capable  of 
having  tithes,  but  may  also  prescribe  to  be  discharged  from  the 
payment  of  tithes  ;  therefore,  lands  lying  within  a  forest,  and 
in  the  hands  of  the  King,  do  not  pay  tithes,  although  they  are 
within  a  parish.  But  this  privilege  only  extends  to  the  King^s 
lessee,  not  to  his  feoffee. 

88.  Spiritual  persons,  or  corporations,  being  capable  of  hav- 
ing  tithes  in  pernancy,  may  prescribe  to  be  dischai^ed  general- 
ly ;  so  that  no  tithe  shall  be  paid  of  their  lands,  nor  any  rec- 
ompence  for  them.  Besides,  it  b  a  maxim  of  law,  that  ecclesut 
decimas  non  solvit  eccksiiB  ;  and  a  spiritual  person  may  prescribe 
de  non  decimandoy  for  himself,  his  farmers,  and  tenants,  and  al- 
so for  his  copyholders.  For,  by  this  means,  it  is  to  be  presum- 
ed that  the  sjnritual  person  has  greater  fines  and  rents. 

89.  The  rector  or  parson  of  a  parish  is  not  liable  to  the  pay- 
ment of  tithes  to  the  vicar,  nor  the  vicar  to  the  rector  ;  and  a 
lay  rector  is  also  exempted  from  paying  tithes  to  the  vicar  out 
of  the  glebe,  as  long  as  ho  holds  it  in  his  own  hands  ;  but  upon 
the  death  of  the  spiritual  or  lay  rector,  or  of  the  vicar,  his  ex- 
ecutor is  liable  to  the  payment  of  tithes  out  of  the  growing 
crop. 

90.  A  prescription  de  non  decimando  may  also  be  annexed 
to  the  land  itself,  though  in  the  possession  of  lay  persons  ;  but 
this  can  only  arise  from  the  following  circumstances. 
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^Spiritual  persons,   or  corporations,  were  always  capable  of  *  66 

their  lands  totally  discharged  of  tithes  by  various  ways.  *  Comm.  3f. 


— !•  By  real  composition.  2.  By  papal  bulls  of  exemption.  ^^^' 
S.  By  unity  of  possession ;  as  when  the  rectory  of  a  parish, 
and  ^e  lands  in  the  same  parish,  both  belonged  to  a  religious 
house,  those  lands  were  discharged  of  tithes  by  this  unity  of 
possession.  4.  By  prescription;  having  never  been  liable  to 
tithes,  by  being  always  in  spiritual  hands.  5.  By  virtue  of 
their  order ;  as  the  Knights  Templars,  Cistercians,  and  others ; 
whose  lands  were  privileged  by  the  Pope  with  a  discharge  of 
tfthes. 

91.  These  exemptions  from  tithes  would  have  ceased  upon 
the  dissolution  of  the  abbeys,  and  the  lands  become  again  sub- 
ject t(/tithes,  were  it  not  enacted  by  the  statute  81  Hen.  VIII. 
e.  IS.  $  21.>  that  all  persons  who  should  come  to  the  posses- 
aon  of  the  lands  of  any  abbey  then  dissolved,  should  hold  them 
free  and  discharged  of  tithes,  in  as  lai^e  and  ample  a  manner  as 

the  abbeys  formerly  held  them.     And  Sir  W.  Blackstone  says,  ^  Comm.  32. 

Aat  from  this  original  have  sprung  all  the  lands,  which  being  in 

lay  hands,  do  at  present  claim  to  be  tithe-free.     For,  if  a  man 

can  show  his  lands  to  have  been  such  abbey  lands,  and  also  im- 

memorially  discharged  from  tithes,  by  any  of  the  means  before 

mentioned,  this  is  not  a  good  prescription  de  nan  decimando. 

But  he  must  shQw  both  these  requisites  ;  for  abbey  lands  with- 

€f«t  a  special  ground  of  discharge,  are  not  discharged  of  course  ;  luoire  ^  Amb*. 

nother  will  any  prescription  de  non  decimando  avail  in  total  dis-  ^'  S91. 

charge  of  tithes,  unless  it  relates  to  such  abbey  lands. 

92.  These  exemptions  from  tithes  only  extended  to  the  lands 

of  the  religious  houses,  ^vomclw  proprtis  *mambu9  ewcoluntur;  ^'^ 

Bol  when  in  the  occupation  of  their  lessees  or  farmers.     And  it 
was  formerly  held,  that  this  exemption  applied  only  to  those  RedmaJ,' 
who  had  an  estate  of  inheritance,  and  not  to  tenants  for  Hfe.  Hard.  174* 
It  has,  however,  been  resolved,  that  a  tenant  for  life,  under  a  set- 
dement,  is  entitled  to  the  exemption. 

93.  A  person  was   tenant  for  life,  under  a  settlement,  of  Mads^iD 
lands  which  were  formerly  part  of  the  possessions  of  the  Cis-  Schach.  i799. 
tercian  order,   and  by  that  means  exempt  from  tithes,  while  ^''"**  *^*** 
in  the  manurance  of  the  owner.     It  was  contended,  that  the 

tenant  for  life  had  not  such  a  quantity  of  interest  as  would 
support  that  privilege  :  that  to  entitle  the  lands  to  that  exemp- 
fioBy  the*  person  occupying  them  must  be  owner  of  the  inheri- 
tance ;  he  must  have  the  same  estate  in  him  which  the  monas- 
tery had.  In  the  case  of  Wilson  v.  Redman,  the  Court  held 
Aat  tenant  for  life  or  years  was  not  within  the  statute,  but 
that  tenant  in  tail,  who  bad  an  estate  of  ^heritance,  was  dis* 
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charged  qu^mdiu  proprii^  manibuSy  &c.  Lord  Ch.  B.  said,  it 
was  admitted  that  a  tenant  in  tail  was  entitled  to  the  exemption 
claimed  ;  but  it  was  argued,  that  a  tenant  for  life,  under  a  set- 
tlement, was  90t.  It  was  said,  that  the  tenant  must  hold  the 
lands  as  the  monastery  held  them,  else  the  privilege  could  not 
attach.  But  it  was  impossible  that  the  lands  could  now  be  bol- 
den  precisely  in  the  same  manner  as  they  were  holden  by  the 
monastery.  The  monastery  had  them  to  them  and  their  suc- 
cessors. Now,  a  man  had  them  to  him  and  his  heirs.  But  a 
fee  simple  may  be  divided  into  portions,  into  different  estates  for 
life,  in  tail,  and  remainder  in  fee.  Where  would  be  the  diflB- 
culty  to  say,  that  the  tenants  of  each  portion  should  have  the 
benefit  as  they  succeed.     The  case  of  Wilson  v.  Redman  had 

#  gg  been  cited  ;  but  from  an  extract  from  the  ^answer  in  tfiavcase, 

with  which  he  had  been  furnished,  the  parties  there  appeared 

to  have  had  a  fee  simple ;  and  therefore,  that  not  being  a  case 

in  which  it  was  necessary  to  decide  the  point,  it  could  not  be 

considered  of  any  authority.     He  could  not  see  any  reason  why 

a  tenant  for  life  should  be  excluded  from  the  benefit,  any  more 

than  a  tenant  in  tail ;  who,  it  was  agreed,  was  exempt     There 

seemed  to  be  no  reason  why  all  the  component  parts  of  the  es^ 

tate  should  not  be  exempt,  as  they  severally  came  into  possea.- 

sion.     The  Court  decreed  unanimously,  that  the  tenant  for  life 

was  exempt. 

ActofParlia-      ®^*  Lands  may  and  are  now  frequently  exempted  from  the 

mwt  payment  of  tithes  by  acts  of  parliament     Thus  in  many  of 

the  modem  inclosure  acts,  the  lands  inclosed  are  forever  freed 

and  dischai*ged  from  the  payment  of  tithes ;  and  a  portion  of 

land  is  allotted  to  the  spiritual  or  lay  rector,  or  to  the  vicar, 

their  successors  and  heirs,  in  lieu  of  them.     In  other  acts  of 

this  kind,  a  com  rent  is  substituted  in  the  place  of  tithes. 

Ndo-pay-  95.  The  doctrine  that  mere  non-payment  of  tithes,  though 

Tiih  ^^  n-     ^^^  ^^^  immemorial,  does  not  amount  to  an  exemption,  was  es- 

Dot  be  plead-  tablished  in  favour  of  the  church.     For  in  all  other  cases  long 

•d  against  a   acquiescence  creates  a  title  ;  therefore,  when  lay  persons  be- 

ante,  1 73^      csune  capable  of  holding  tithes,  this  principle  ought  not  to  have 

*  ^•Pi^  *•   been  extended  to  them,  because  they  are  not  within  the  reason 

of  it     But  it  has  been  held  in  several  cases,  that  a  general 

prescription  de  nan  dtcmando  can  no  more  be  set  up  against  n 

lay  impropriator  than  against  a  spiritual  person. 

Bnrv  Corp.         96.  Upon  a  bill  for  small  tithes  by  a  lay  impropriator,  it 

C(^R%43.  ^^^  proved  by  several  witnesses  that  they  never  knew  small 

n  0Q  '         tithes  paid  for.     It  was  contended,  *that  in  the  case  of  a  lay 

impropriator  the  defendant  might  say,  m  bar  of  the  demand 

oi  tithes,  that  no  tithes  had  ever  been  paid  or  demanded  for 
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tk^te  lands  ;  and  although  there  was  no  express  determination 

on  the  point,  yet  many  Judges  were  of  that  opinion.  ^^^*  ^^ 

The  Court  held  the  defence  bad» 

97.  A  bill  was  brought  in  the  Exchequer  by  a  ray  impropri-  JJ^''*'^  ^* 
ator,  for  tithe  of  hay  and  potatoes.    The  defence  was,  that  no  Owfli.  78Q. 
tithe  had  eyer  been  paid  for  the  land,  nor  any  modus  or  compo-  ^"^^^  ^ 
sition.     It  was  said  for  the  defendant,  that  the  reason  why  a 
layman  should  not  prescribe  in  turn  dectmondo,  was  founded  on 
principles  which  did  not  hold  since  tithes  were  lay  inheritances. 
That  now,  firom  length  of  time  and  possession,  there  was  the 
same  reason  to  presume  a  grant  from  the  lay  impropriator,  in 
this  case,  as  in  cases  of  other  inheritances.     That  this  was  no( 
used  as  a  prescription,  but  as  an  evidence  of  right,  and  to  in- 
chide  a  presumption  of  a  grant.    That  before  laymen  were  ca- 
pable of  tithes,  an  exemption  was  not  sufficient 'to  arise  from 
non-payment  of  tithes  only  ;  but  since,  it  was  quite  otherwise ; 
and  possession  in  the  hands  of  a  layman  was  as  good  evidence  of 
a  right  to  tithes,  as  of  any  other  right. 

Lord  Ch.  B.  Parker  was  of  opinion,  that  a  layman  could  not 
prescribe  in  turn  dedmando  against  a  lay  impropriator,  no  more 
then  against  a  spiritual  one.  It  had  been  said  that  the  statute 
of  Hen.  YIIL,  which  made  tithes  lay  inheritances,  had  altered 
the  case  ;  but  as  a  prescription  from  that  time  would  not  h^ 
good,  consequently  that  statute  could  not  create  a  right  by  pre- 
scription. That  this  doctrine  was  not  inconyenient,  for  grants 
of  tithes  might  b^  preserved  by  enrolment ;  therefore  were  not 
Ekely  to  be  lost,  if  *due  care  was  taken  of  them.    That  an  act  *  7% 

of  parliament  was  attempted  to  remedy  this  by  Sir  Oeorge 
Heathcote,  about  fifteen  years  before,  which  miscarried.  Baron 
Carter' was  of  the  same  opinion;  but  Baron  Reynolds  doubted. 
Baron  Clarke  said  he  knew  no  case  which  deserved  more  con- 
sideration, for  though  the  authorities  agodnst  such  a  prescription 
were  very  great,  yet  the  reason  of  them  grew  weaker  every  day. 
Before  the  reformation  all  tithes  were  ecclesiastical,  and  a  lay- 
man could  have  tithes  by  way  of  discharge  only,  by  the  grant 
of  patron,  parson  and  ordinary.  Since  that,  there  were  other 
ways,  both  of  having  tithes,  and  of  being  dischaiiged  from  them. 
Since  tithes  had  been  in  the  hands  of  lay  impropriators,  many 
persons  had  purchased  discharges  for  their  particular  lands;  - 
yet  if  such  grants  were  lost  by  the  common  fate  of  things,  those 
persons  must  lose  the  benefit  of  their  purchases  ;  and  that  must 
often  happen,  though  they  were  enrolled,  or  any  other  way  was 
taken  to  preseiTe  them.  Very  few  records  of  the  church  were 
extant ;  and  it  would  be  very  hard,  that  time,  which  strengthexis 
aU  other  rights,  should  weaken  this.  It  seemed  very  extraordi- 
Yoi.  III.  6 
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nary  that  a  layman  might  prescribe,  upon  the  presumptbn  of  a 
grant,  for  a  portion  of  tithes  in  the  soil  of  another,  even  against 
infra,  {  101.  ^q  rector  of  the  parish,  and  yet  could  not  prescribe  for  the  tithes 
of  his  own  flhd  in  the  same  way.  If  therefore  he  should  concur 
in  this  opinion,  it  would  be  merely  from  the  force  of  authority  ; 
for  he  thought  that  the  reason  of  the  thing  was  strong  against  it 
He  allowed  that,  in  general,  authorities  ought  to  prevail  in  law  ; 
because  great  inconveniences  and  confusion  would  arise  from 
overturning  established  rules  of  property.  But  in  this  *par- 
'  ^  ticular  case,  the  inconveniences  and  confusion  of  property  would 

be  much  greater  from    pursuing  those  resolutions  than  from 
overturning  them. 

Mr.  Joddiell,  from  whose  notes  this  case  was  taken  by  Mr. 
Gwillim,  says  he  was  informed-that  judgment  was  given  for  the 
plaintiE 
Edwards,  ^^*  ^^^  plaintiff  sued  in  the  Exchequer  as  lay  impropriator 

3  Anitr.  70S.  of  the  parish  of  L.  for  tithe  of  hay  and  agistment.  The  defend'* 
ant  msisted,  that  from  tithes  of  hay  never  having  been  paid  tor 
the  rector,  within  memory,  a  conveyance  of  them  to  the  land- 
holder should  be  presumed. 

^  Lord  Ch.  B.  Macdonald  said  the  plaintiff  having  made  out 
to  himself  a  clear  title  as  rector,  the  defendant  insisted  on  ex- 
emption  from  payment,  of  hay  and  agistment  tithe,  on  the  ground 
of  never  having  paid  these  tithes.  From  non-payment  he  wish- 
ed the  Court  to  presume  a  grant  or  conveyance  of  these  tithes 
from  the  lay  impropriator.  It  was  clear  that,  against  an  eccle- 
I  siastical  rector,  this  defence  could  never  be  set  up  in  any  shape. 

Whether  a  lay  impropriator  should  have  the  same  benefit  was  at 
first  doubted  ;  but  that  point  seemed  at  rest.     Three  successive 
decisions  upon  it  had  fully  established  that  there  was  no  differ* 
ence  between  a  lay  and  an  ecclesiastical  rector. 
Blencoe  ^^'  '^  ^  subsequent  case  of  this  kind,  the  same  judge  said, 

3  AnBtr.  945.  — ^*  It  is  now  established  by  many  cases,  toojirmly  to  be  disput- 
ed, that  mere  non-payment  is  not,  even  among  laymen,  any  an- 
swer to  the  demand  of  tithes.  These  determinations  are  per- 
haps to  be  lamented.  I  should  have  liked  better  to  have  found» 
in  regard  to  tithes,  the  same  principle  of  decision  which  regu- 
lates the  title  to  every  other  lay  fee.  If  non-payment  for  any 
length  of  time  forms  no  presumption  of  a  grant  qf  the  tithes  ; 
*  T3  then  the  length  of  *  enjoyment,  which  m  all  other  cases  is  the  best 

possible  title,  serves  only  to  weaken  the  claim  of  exemption  from 
tithes  as  the  difficulty  of  tracing  its  origin  is  increased.  In  the 
present  case  it  is  hardly  credible  that  the  plaintiff's  family  have 
omitted  for  above  two  c^ituries  to  exert  this  right,  from  mere 
forbearance  or  negligence.    Some  other  transaction  probably 
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took  place  between  the  parties^  the  memory  of  which  U  bow  lost 
But  the  cases  prevent  us  from  deciding  upon  the  ground  of  such 
a  presumption.** 

100.  Lord  Loughborough  appears  to  have  been  inclined  to  caffald 
differ  from  these  cases,  and  to  hold  that  non-pajment  alone  6  Vat.  iB$. 
might  be  set  up  as  a  defence  to  a  claim  of  tithes  by  a  lay  impro- 
priator ;  but  Lord  Eldon  has   decidedly  upheld  them.     And  it 
appears  to  be  now  settled,   that  a  prescription  de  non  decimando  utlr^Ij^' 
can  no  more  be  set  up  against  a  lay  impropriator,  than  against  nvet.  ua. 
a  spiritual  person  ;  as  such  a  prescription  must  have  its  origin 

at  a  time  when  the  church  was  incapable  of  alienating  its  posses- 
sions.    But  the  claim  of  a  lay  impropriator  may  be  repelled  by  ^'^  '^^  *^' 
evidence  of  a  grant  of  the  tithes  from  some  preceding  lay  impro- 
priator. 

101.  It  has  been  stated,  that  portions  of  tithes  were  severed  Long  Poimi. 
from  rectories  before  the  council  of  Lateran;  and  therefore  no  ^^  of  TitlSIf 
claim  can  be  made  to  them,  but  by  persons  deriving  a  title,  either  createi  a 
from  the  Crown  or  some  ecclesiastical  corporation,  who  had  a  '^'^•' 
power  of  alienation.  It  follows,  that  there  is  a  material  diiBTerence 
between  a  prescription  de  non  decimando^  and  a  claim  to  a  portion 

of  tithes ;  for,  in  the  latter  case  if  the  claim  be  supported  by 
e:ndence  of  actual  pernancy  and  enjoyment  for  a  long  time,  a  . 
court  of  equity  will  not  interfere  ;  but  leave  the  parties  to  their 
legal  remedy. 

♦102.  The  plaintiff  brought  his  bill  for  an  account  of  tithes  :  *  73 

the  defendant  insisted,  by  Lis  answer,  that  he  and  they  whose  es-  ?J^'^  ^* 
tate  he  had  in  the  lands,  whereof  the  tithes  were  demanded,  had  Owai.  in7, 
a  title  to  the  tithes.     It  was  in  proof  in  the  cause,  that  the  de- 
fendant and  those  imder  whom  he  claimed  had  been  in  posses- 
sion above  100  years  :   and  several  conveyances  intervening, 
without  any  claim  from  the  plaintiff  or  his  ancestors  ;  it  was        ^ 
insisted  that  there  had  been  a  severance  of  the  tithes  from  th# 
rectory  ;  or  that  there  had  been  'Bome  grant  or  deed,  whereby 
the  plaintiff's  ancestors,  or  those  who  had  the  right  to  the  rectory, 
had  exempted  the  defendant's  estate  from  the  payment  of  tithes. 

Lord  Henley  was  of  opmion  that  this,  by  the  grant  became  a 
lay  fee  ;  and  the  dispute,  as  between  those  entitled  to  the  spiri- 
tual fee  or  rectory,  must  stand  on  the  same  foot,  and  be  de- 
termined  by  the  same  law,  as  any  other  right  or  fee.  In  this 
case  the  plaintiff  made  no  particular  title  at  all ;  he  would  have 
the  Court  presume  that  his  right  descended  to  Inm,  but  did  not 
show  any  one  family  settlement,  &c.  for  a  great  number  of  years 
(above  forty)  where  this  was  mentioned  ;  and  yet  he  prayed  the 
Court  to  interpose  against  a  possession  which  had  been  in  the  de- 
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fehdant  and  luK  ancestors  above  a  century.  It  was  urged  that 
the  law  says,  caveat  emptor ;  but  equity  says,  teneat  emptor^  if 
he  is  a  fair  purchaser.  The  defendant  appeared  to  him  as  a  fair 
purchaser,  there  having  been  sevteral  intermediate  conveyances, 
and  possession  having  gone  along  with  them,  for  above  130 
yean  ;  and  therefore  equity  would  not  interpose  to  disturb  him« 
If  the  plaintiff  had  any  title  at  law,  he  might  pursue  it.  But 
equH^y  would  nrrt  interpose  against  a  fair  possessor,  only  because 
thepIaintifTwas  afraid  his  title  might  fail  at  law.  The  bill  was 
dismissed* 
*  74  *103.  Doctor  Scott,  being  rector  of  Simonburne  in  the  county 

Scott  ▼.  Ay-  of  Northumberland,  filed  hisbiU  in  the  Court  of  Exchequer  for 
im.  ^^  *  ^^®  tithes  of  corn  and  grain  of  a  farm  called  Eal's  farm.  The 
defendants,  the  Ayreys,  were  owners  of  part  of  the  lands  and 
claimed  the  tithes  of  EaPs  farm.  The  question  was,  whether  the 
plaintiff  was  entitled  to  the  tithes  of  corn  and  hay  of  the  lands  of 
which  the  Ayreys  claimed  the  tithes. 

The  Lord  Ch.  B.  ssud-^This  was  not  a  demand  of  tithe  of 
land,  which  had  hitherto  paid  no  tithe ;  and  that  the  defence 
was  not  a  prescription  de  non  decimando.  In  all  such  cases  the 
rule  had  been,  that  a  person  setting  up  an  exemption  from  the 
payment  of  tithes,  must  show  the  particular  ground  of  exemp- 
tion. If  that  was  not  shown,  the  defence  amounted  to  no  more 
than  a  mere  non  payment  of  tithe,  which  however  long  was  no 
defence  ;  but  in  the  present  case  the  plcuntiff  claimed  the  tithe  of 
land,  of  which  tithe  had  been  constantly  taken  :  for  although  a 
part  of  the  land  had  not  actually  pdd  tithe,  it  had  been  no  other- 
wise exempt,  than  because  the  tenant  of  that  part  had  been  ten- 
ant of  the  tithe  of  alk  The  tithes  having  been  actually  paid,  the 
next  question  was,  how  they  had  been  paid  ; — ^they  had  been 
paid  from  particular  lands  in  the  nature  of  a  portion  of  tithes. 
It  appeared,  that  in  the  year  1608,  these  tithes  were'  in  the  pos« 
session  of  the  family  of  Ridley  :  that  they  were  sold  in  1683 
to  one  Whitfield  :  that  in  1708  they  were  conveyed  to  Green 
in  fee.  They  were  afterwards  mortgaged  ;  and  the  devisee  of 
the  mortgagee  purchased  the  equity  of  redemption,  and  devised 
to  persons  under  whom  the  defendants  claimed.  For  170  years 
they  had  been  the  subject  of  sales,  mortgages,  and  devises,  as 
other  property ;  and  had  always  been  considered  in  the  same 
«  rj^  light  as  the  other  real  property  *of  the  persons  who  from  time 

to  time  had  claimed  them.  They  were  capable  of  being  enjoy- 
ed by  the  persons  who  had  enjoyed  them ;  and  the  question  wa8» 
^  whether  a  court  of  equity  ought  to  interfere  to  take  the  posses- 
sion from  persons  who  had  been  in  possession  for  so  many 
years,  with   knowledge    of  the    rector.    It   did  not  appeiff 
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how  the  RicDeys  became  entitled  ;  but  it  appeared  ihat,  bemg 
in  possession,  they  settled,  mortgaged,  and  devised  these  tithes 
as  their  own  absolute  property.  If  notwithstanding  this 
long  possession,  the  plaintiff  was  legally  entitled,  he  was 
not  without  remedy  ;  but  it  was  too  much  in  a  case  of  this  kind 
for  a  t:ourt  of  equity  to  interpose,  and  after  so  long  a  possession, 
to  take  the  property  from  the  possessors,  and  decree  the  rector 
to  be  entitled  to  it.  The  Court  had  been  pressed  to  direct  an 
issue,  but  there  seemed  no  reason  to  interfere  thus  far.  Wheth- 
er the  Court  directed  an  i38ue,  which  adopted  in  some  degree 
the  plaintifl's  demand,  or  left  the  plwitiff  to  pursue  his  l^^I 
remedy,  he  might  make  good  his  demand,  if  it  was  well  founded. 
It  was  therefore  not  absolutely  necessary  for  the  Court  to  inter- 
pose. 

Mr.  Baron  Eyre  said — The  principal  question  in  this  case 
was,  the  defence  set  up  by  the  Ayreys  against  the  prima  fade 
title  of  the  rector,  founded  on  a  title  set  forth  in  their  answer, 
and  the  indisputable  fact  of  actual  possession,  occupation,  and 
pernancy  of  the  tithes.  The  distinction  between  a  prescription 
in  non  decimando^  and  a  claim  of  a  portion  of  tithes,  was  an  es- 
sential distinction.  A  prescription  in  non  decvmando  was  sim<* 
ply  unlawful ;  no  such  prescription  could  be  maintained.  If  no 
tithes  had  been  paid,  a  titia  founded  upon  mere  non-payment 
was  simply  a  prescription  in  non  decimando.  Evidence  of  length 
of  possession  the  Court  could  pay  no  regard  to,  for  the  posses- 
sion must  have  been  unlawful ;  and  the  Court  *  was  therefore  *  '^^ 
bound  to  decree  in  favour  of  the  common  right.  No  presump- 
tion could  be  admitted  to  support  a  mere  simple  prescription  in 
nan  decitnando.  If  the  court  departed  fi*om  this  rule,  they  over- 
turned the  whole  law  upon  the  subject.  But  there  was  a  great 
difference  between  a  claim  founded  upon  a  mere  non-payment  of 
tithes,  and  a  claim  supported  by  evidence  of  actual  enjoyment 
and  pernancy  of  the  tithes.  The  title  was  not  unlawful :  there 
might  have  been  a  good  title  derived  to  the  party  in  possession. 
The  title  therefore  not  being  simply  unlawful,  long  possession 
was  evidence  of  the  title.  The  case  of  Fanshaw  v.  Rotheram  ^^^^^  |  ^^ 
stated  at  the  bar,  and  determined  by  Lord  Northington,  appear- 
ed to  have  been  mistaken.  The  ground  of  that  determination 
seemed  to  have  been,  that  however  doubtful  the  case  stood  as  to 
title,  there  had  been  long  possession.  The  claim  was  of  a  por- 
tion of  tithes  :  the  parties  might  have  a  good  title ;  and  it  was 
not  right  for  a  court  of  equity  to  disturb  the  possession.  The 
doctrine  was  good,  applied  to  that  or  to  this  case.  Th^re  was 
no  difference  between  a  lay  impropriator  and  a  rector.  ^The  lay 
impropriator  becomes,  as  it  were,  a  spiritual  person  ;  he  holds 
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it  ifi  tbe  same  right.     If  it  is  not  proper  to  dbturb  a  possession 
in  favour  of  a  lay  impropriator,  it  is  not  proper  to  disturb  it  ia 
favour  of  a  rector.     He  agreed  idth  the  Lord  Ch.  B.  upon  ih» 
ground  of  great  length  of  possession,  and  the  claim  being  of  a 
portion  of  tithes,  which  might  be  lawful,   that  the  bill  ought  to 
be  dismissed.     The  other  Barons  concurred. 
Edirardt  t.         104.  On  a  bill  brought  by  a  spiritual  rector  for  tithes,  thcS 
GwUh' nn?'  ^^fe>*^^^*  set  up  a  title  to  the  tithes  under  family  settlementF, 
and  possession  for  171  years,  as  a  lay  fee.    Barons  Eyre,  Ho- 
tham,  and  Perryn  thought  the  case  of  Scott  v.  Ayrey  was  de- 
termined on  right  grounds  ;  that  a  court  of  equity  ought  not  to 
*  77  assist  ^against  long  possession :    and  that  case  having  been 

«  acquiesced  in,  they  thought  they  ought  to  dismiss  the  bill, 

strati  T«  105.  A  bill  was  filed  in  the   Court  of  Chancery  by  John 

Jwn.^r^l^***  Strutt,  as  patron  in  fee  of  a  rectory,  and  as  lessee  for  years  of 
all  the  tithes  under  the  rector,  presented  by  him,  against  Baker, 
an  occupier  of  lands  in  the  manor  of  Graces  in  that  parish,  and 
Sir  B.  Bridges,  lord  of  the  manor  and  owner  of  the  lands.  The 
object  of  the  bill  was  to  establish  the  right  of  the  rector  to  the 
tithes,  and  for  an  account.  The  answer  of  Baker  stated,  that 
by  ancient  and  immemorial  usage  within  the  manor  of  Graces^ 
or  by  other  lawful  ways  and  means,  the  lands  in  his  occupation 
had  been  exempted  from  payment  of  tithes  to  the  rector,  in  the 
proportion  of  two  thirds  of  all  the  tithes,  and  that  the  lord  of 
the  manor  was  entitled  to  those  two  thirds.  The  defendants 
then  deduced  their  title  from  37  Hen  VIII.  The  rector  had 
never  received  more  than  one  third  of  the  tithes  ;  the  lord  of 
the  manor  received  the  other  two  thirds ;  and  let  some  farms 
with  the  two  thirds  of  the  tithes  :  other  leases  were  made  ex* 
pressly  subject  only  to  one  third  of  the  tithes  to  the  reator. 

It  was  contended  on  the  part  ot  the  plaintifis,  that  the  de- 
fe>ice,  though  stated  informally,  was  simply  a  prescription  de 
non  dechnando  in  a  que  estate.  There  could  not  be  such  a  pre- 
scription. Ifthey  claimed  a  portion  of  the  tithes,  that  must  be 
derived  under  a  title  from  an  ecclesiastical  person  ;  and  they 
could  not  so  claim,  having  made  their  defence  upon  the  ground 
of  a  lay  fee  in  the  lord. 

For  the  defendants  it  was  said,  that  the  defence  was  stated 

inartificially :  it  was  not  meant  to  state  an    exemption  from 

tithes  ;  but  an  exemption  from  paying  to  the   rector ;  because 

»  78  that  portion  belonged   to  ^the    lord.     It  happened  that  the 

same  family  who  had  the  tithes,  had  the  manor  ;  but  it  was 

not  asserted  that  the  lord  took  them  in  that  character.     It 

was  so  substantially  stated,  that  the  Court  would  leave  the 

^laintifi  to  law,  according   to  the  late  un^orm  practice  of 

hat  Court,  and  the  Court  of  Exchequer.    Where  there  had 
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been  an  actual  pernancy  of  the  profit^  by  lay  hands,  under 
conTeyancea  as  lay  property,  for  a  great  while ;  the  Court 
would  not,  by  equitable  aid,  dbturb  such  a  possession,  which 
might  have  a  lawfU  conunencement ;  and  cited  the  cases  of  Fan- 
shaw  V.  Rotheram,  Scott  t.  Ayrey,  and  Edwards  v.  Lord  •'*^** 
Vernon. 

Lord  Loughborough  said — The  defence  was  very  fairly  to  be 
collected  from  the  answer,  which  had  set  out  all  the  facts  that 
constituted  the  defence  ;  and  put  the  plaintiif  into  possession  of 
all  the  case  he  was  to  meet  It  stated  different  instruments, 
£unily  conveyance?,  purchases,  securities  made,  and  recoveries ; 
and  wherever  it  was  necessary  to  describe  specifically  the  tlungs 
which  passed,  as  upon  the  recovery  in  the  writ  of  entry,  upon 
which  the  fine  to  the  crown  is  takei^  the  two  thirds  of  the  tithes 
were  particularly  mentioned.  He  said  he  was  glad  to  have 
been  iUrnished  with  the  authorities  in  which  the  Courts  of  Chan-< 
eery  aud  Exchequer  had  refused  to  aid,  against  a  long  posses- 
sion, accompanied  with  family  deeds  and  purchases,  any  in- 
quiry into  the  right  by  which  tithes  were  held.  Courts  of 
equity  had  no  jurisdiction  to  affect  purchasers.  In  the  course 
of  this  long  period,  during  which  no  tithes  had  been  paid  to 
the  rector,  beyond  a  third  part,  there  must  have  been  many 
piyrchases;  and  Lord  Northington  laid  particular  stress  up- 
on that.  Why  was  a  court  of  equity  to  interfere  to  destroy  a 
title,  acquired  under  a  purchase  for  a  ^valuable  consideration  1  '^ 

In  Scott  V.  Ayrey  there  was  an  actual  occupation  of  the  tithes : 
what  was  the  evidence  here  1  In  some  of  the  leases  the  lands 
were  described  expressly  as  subject  to  one  third  to  the  rector ; 
in  others,  the  farm  was  let,  and  the  two  thirds  of  the  tithes  were 
particularly  specified  as  demised.  On,  the  other  hand,  wfa^n 
the  lessee  entered,  he  did  not  merely  retain,  he  paid  tithes ;  for 
be  paid  a  thirtieth  instead  of  a  tenth,  and  that  was  cleaily  an 
ouster  qwifid  the  two  thirds  retained.  It  was  full  notice  to  all 
fucceeding  rectors,  that  it  was  not  by  fraud  or  substraction,  but 
an  assertion  of  right,  in  opposition  to  that  of  the  rector  ;  and  a 
clear  adverse  possession,  strongly  manifested,  by  paying  only 
one  thirtieth  instead  of  one  tenth.  Therefore  the  difference  was 
only  in  words  between  this  case,  and  that  of  Scott  v.  Ayrey. 
The  manner  in  which  the  owner  had  exercised  his  right  was, 
by  demising  the  land,  and  the  tithes  of  the  land,  to  the  same 
person,  and  receiring  an  accumulated  sum,  both  for  the  tithe 
and  the  land.  It  was  not  necessary  to  enter  into  the  discus- 
non  of  the  title ;  he  could  conceive  a  clear  ground ;  the  tra- 
dition of  the  parish  showed  it    Was  it  necessary  to  put  the 
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subjects  of  this  kingdom  to  account  for  their  tithes  antecedent 
to  the  reign  of  Henry  VIII.  1  If  so,  it  was  not  for  a  court  of 
equity  to  put  them  under  that  inquisition.  Therefore  he  waa 
perfectly  warranted  in  following  precedents  so  very  respectable. 
The  bill  was  dismissed,  with  costs. 

106.  Where  there  has  been  an  uninterrupted  possession  of  a 
portion  of  tithes  for  250  years,  which  formerly  belonged  to  aa 
ecclesiastical  corporation,  a  conveyance  of  them  will  be  pre- 
sumed. 
Oxendenv.        107.  An  action  was  brought  to  recover  a  deposit  made  by 
Trln'^IW     ^^^  plaintiflF  upon  his  bidding  for  the  manor  *of  Elham,  and 
Gwiii.  i6i'3.  lands  at  Elham,  in  Kent,  of  which  549  acres  were  represented, 
*  80  by  the  particular  of  sale,  to  be  tithe-free,  or  rather  that  the 

vendor  was  entitled  to  the  tithes  of  those  lands.  An  objection 
was  made  to  the  title  of  the  vendor  to  the  tithes ;  as  to  which 
the  facts  were  these : — The  priory  of  Rochester  was  entitied 
to  a  portion  of  the  tithes  of  the  lands  sold :  King  Henry  YIII. 
granted  them  to  the  dean  and  chapter  of  Rochester,  but  they 
never  had  possession  of  them ;  nor  had  any  tithe  been  ever  paid 
of  the  lands  in  question,  except  a  modus  of  20s.  to  the  vicar. 
The  tide  to  the  manor  was  derived  from  Sir  Charles  Herbert, 
to  whom  it  had  been  granted  in  fee  simple  by  King  James  L 

On  the  part  of  the  plaintiff  it  was  insisted,  that  here  was  |io 
pretence  of  an  exemption  from  payment  of  tithes.  That  the  tide 
to  Ihem  was  in  the  dean  and  chapter  of  Rochester  ;  and  that 
if  a  grant  from  them  was  to  be  presumed,  the  tithes  were  not 
conveyed  by  Jater  deeds,  for  want  of  express  words,  and  there- 
fore  were  in  the  crown,  or  in  the  heirs  of  Sir  Charles  Herbert 
On  the  part  of  the  defendants,  it  was  admitted  that  this  was  not 
to  exemption.  But  it  was  said  that  from  a  possession  of  250 
years,  a  conveyantse  from  the  dean  and  chapter  of  Rochester  pri- 
or to  13  Eliz.  would  be  presumed ;  and  that  the  general  words 
were  sufficient  to  convey  the  tithes,  as  profits  of  the  lands. 

Lord  Kenyon,  before  whom  the  abstract  and  all  the  opinion]^ 
.taken  on  both  sides  had  been  laid,  sadd, — ^'^  All  objections  are 
admitted  to  be  removed,  except  that  which  relates  to  the  tithes  : 
a  court  of  equity,  in  these  cases,  has  a  discretion  which  I,  sit- 
ting here,  cannot  exercise  ;  as  I  am  bound  to  tell  the  jury  that 
the  plaintiff  cannot  recover  his  deposit,  if  there  be  a  good  title 
®^  to  these  tithes  ;  and  on  aU  the  circumstances,  *I  think  there  is 

such  good  titie.  Here  is  possession  of  them  for  250  years. 
Who  can  disturb  the  title  1  The  rector  cannot.  These  tithes 
have  been  severed  from  the  rectory  ever  since  the  Conquest.  If 
these  tithes  had  been  part  of  the  rectorial  tithes,  no  time  would 
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have  barred  tbe  rector.  Where  is  there  any  other  right  1  The 
dean  and  chapter  of  Rochester  might  before  the  13  iiUz.haTe 
kHenated  them.  I  am  very  clear,  that  on  a  possession  of  two 
centuries  and  a  half,  I  must  tell  the  jury  that  they  should  pre* 
SuBie  any  conyeyance  firom  the  dean  and  chapter*** 
The  plaintiff  was  nonsuited. 
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Common  is  a  right  or  privilege  which  one  or  more 
persons  have^  to  take  or  use  some  part  or  portion  of  that  which 
another  person's  lands,  waters,  woods,  &c.  produce.  It  is  a 
right  which  commenced  in  some  agreement  between  the  lords 
of  manors  and  their  tenants,  for  valuable  purposes  ;  and  bemg 
continued  by  ostiage,  is  good,  though  there  be  no  deed  or  in- 
strumeotin  writing  to  prove  the  original  grant. 

2.  The  most  general  and  valuable  kind  of  common  is  that 
of  pasture ;  which  is  a  right  of  feeding  one's  beasts  in  another's 
land ;  for  in  those  waste  grounds  which  are  called  commons* 
the  property  of  the  soil  is  generally  in  the  lord  of  the  manor^ 
This  kind  of  common  is  either  appendant,  appurtenant,  because 
of  vicinage,  or  in  gross. 

*3.  Common  appendant,  is  a  right  annexed  to  the  possession 
of  land,  by  which  the  owner  of  such  land  is  entitled  to  feed  his 
beasts  on  the  wastes  of  the  manor.  The  origin  of  which  is 
thus  described  by  Lord  Coke. 

4.  "When  a  lord  of  a  manor,  wherein  was  great  waste 
grounds,  did  enfeoff  others  of  some  parcels  of  arable  land,  the 
feoffees,  ad  manutendum  servitium  socfz^  should  have  cottimon 
in  the  said  wastes  of  the  lord,  for  two  causes ;  first,  as  incident  to 
the  feoffment ;  for  the  feofiee  could  not  plough  and  manure  his 
ground  without  beasts,  and  they  could  not  be  sustained  without 
pasture ;  and  by  consequence  the  tenant  should  have  common  in 
the  wastes  of  the  lord  for  his  beasts,  which  do  plough  and  ma- 
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Aure  hifl  tenancy^  as  appendant  to  his  tenancy ;  and  this  was  the 
beginning  of  coramon  appendant  The  second  reason  was  for 
maintenance  and  advancement  of  agriculture  and  tillage,  which 
was  much  favoured  in  law.*' 

5.  Common  appendant  must  be  time  out  of  mtnd»  and  can  l^^^*  ^^' 
only  be  claimed  by  prescription  ;  go  that  it  cannot  be  pleaded  by 

way  of  custom.    Thus  where  a  person  alleged  a  custom,  that 
every  inhabitant  of  a  certain  town  had  conunon  of  pasture  in  a  Ga(eward*i 
paiticular  place  ;  it  wad  resolved  that  such  custom  was  agcdnst  ^>*^« 
law,  and  therefore  void.  *^* 

6.  Common  appendant  is  regularly  annexed  to  arable  land 
only  ;  yet  it  may  be  claimed  as  appendant  to  a  manor,  farm,  or 
carve  of  land,  though  it  contain  pasture,  meadow,  and  wood  ; 
for  it  will  be  presumed  to  have  all  been  originally  arable  :  but  a 
prescription  to  have  conunon  appendant  to  a  house,  meadow,  or 

pasture,  is  void.  *  84 

*7.  Coramon  of  pasture  may  be  appendant  to  a  cottage,  for  ^"JJJJ^ 
a  cottage  has  at  least  a  curtilage  annexed  to  it  ;  nor  is  it  deemed  I'l^^  Raym. 
in  law  to  be  ^  cottage,  unless  there  are  four  acres  of  land  belong-  1<>1^* 

inff  to  it  HoUinihead 

8.  It  was  resolved  by  the  Court  of  King's  Bench,  m  a  modern  7  East,  4S& 
case,  that  the  owner  of  a  tenement  may  have  two  distinct  rights 

of  common  for  his  cattle,  upon  different  wastes,  in  different  ma- 
nors, under  several  lords  ;  though  it  might  be  otherwise  if  the 
different  wastes  had  appeared  to  have  been  originally  held  under 
the  same  lord. 

9.  Common  appendant  can  only  be-  claimed  for  such  cattle  as  ^  ^^  ^^  *• 
are  necessary  to  tillage  ;  as  horses  and.  oxen  to  plough  the  land  ; 

and  cows  and  sheep  to  manure  it.  ^ 

10.  Common  appendant  may  by  usage  be  limited  to  any  cer-  i  RoU.  lb. 
tain  number  of  cattle  :  but  where  there  is  no  such  usage,  it  is  ^J^^^^ 
restrained  to  cattle  levant  and  cotichant  upon  the  land,  to  which  v.  iieev<», 
the  right  of  common  is  appendant :  and  the  number  of  cattle  ^gjin.  Ab. 
which  are  allowed  to  be  levant  and  cotLchantf  shall  be  ascertained  WiUes  R. 
by  the  number  of  cattle  which  can  be  maintained  on  the  land  ^^^^  ^ 
during  the  winter.  Cheater,  a 

11.  Common  appurtenant  does  not  arise  from  any  connexion  '^•'^™  ^  ^^^* 
of  tenure,  but  must  be  claimed  by  grant  or  prescription  ;  and  ^  ^^^^^^^^ 
may  be  annexed  to  lands  lying  in  different  manors  from  those  in 

which  it  is  claimed. 

This  species  of  common,  though  frequently  confounded  with  399°  ' 
common  appendant,  differs  from  it  in  many  circumstances.     It 
may  be  created  by  grant,  whereas  common  appendant  can  only 
arise  from  prescription.     It  may  be  claimed  as  annexed  to  any 
kindof  land,  whereas  common  appendant  can  only  be  *  claimed  •  85 
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on  account  of  ancient  arable  land.  It  may  be  not  only  for  bea8t« 
usnally  commonable,  such  as  horses,  oxen,  and  sheep,  but  like« 
wise  for  goats,  swine,  &c. 

12.  Common  appurtenant  may  be  for  cattle  without  numbei^ 
or  for  a  certein  number  only ;  and  may  be  appurtenant  to  a 
manor  by  prescription,  or  by  grant,  made  since  time  of  memory  | 
and  that  as  well  for  a  certaia  number  of  cattle,  as  without  num- 
ber: where  it  is  without  number,  it  is  restrained  to  cattld* 
levant  and  cawhant  on  the  land  to  which  it  is  annexed.  There- 
fore, if  a  person  claims  common  by  prescription  on  the  land  of 
another,  for  all  manner  of  commonable  cattle,  as  belonging  to 
a  tenement,  this  is  a  void  prescription  ;  because  be  does  not  say 
that  it  is  for  cattle  levant  and  couchant  on  the  land. 

13.  It  has  been  determined  in  a  modem  case,  that  conunon 
for  cattle  levant  and  couchant^  cannot  be  claimed  by  prescription, 
as  appurtenant  to  a  house,  without  any  curtilage  or  land.  And 
Mr.  Justice  Buller  said,  the  only  question  was,  what  was  meant 
in  former  cases  by  the  words  messuage  and  cottage,  annexed  to 
which  was  the  right  of  common  claimed  ;  for  in  all  of  them, 
the  Court  said,  they  would  intend  that  land  was  included  therein* 
And  that  it  was  necessary  there  should  be  some  land  annexed  to 
the  house,  was  clear,  from  considering  what  was  meant  by  fcr 
vancjf  and  conchancy  :  it  meant  the  possession  of  such  land  as 
would  keep  the  cattle  claimed  to  be  commoned,  during  the  win- 
ter ;  and  as  many  as  the  land  would  maintain  during  the  winr 
ter,  so  many  should  be  said  to  be  levant  and  couehanL 

(4.  Persons  entitled  to  common  appendant  or  appurtenant, 
cannot  in  general  use  the  common  but  with  their  own  catt  le.  I^ 
however,  they  take  the  Seattle  of  a  stranger,  and  keep  them  on 
their  own  land,  being  there  levant  and  couchanty  they  may  use 
the  common  with  such  cattle  ;  for  they  have  a  special  property 
in  them. 

15.  Common  appendant  or  appurtenant  for  all  beasts  levaxU 
and  couehantj  cannot  be  granted  over ;  but  common  appurtenant 
for  a  limited  number  of  beasts  may  be  granted  over  :  and  it  is 
said,  that  in  a  case  of  this  kind,  the  commoner  may  grant  over 
part  of  the  right  of  common,   and  reserve  the  rest  to  himself. 

16.  Common  because  of  vicinage  is  where  the  inhabitants  of 
two  townships,  which  lie  contiguous  to  each  other,  have  usually  in- 
ter-sommoned  with  one  another ;  the  beasts  of  the  one  straying  mu- 
tually into  the  other's  fields,  without  any  molestation  from  either.' 
This  species  of  conmion  is  in  fact  only  a  peimbsive  right,  inten- 
ded to  excuse  what  in  strictness  is  a  trespass  in  both  ;  and  to 
prevent  a  multiplicity  of  suits  :  it  can  only  exist  between  two 
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townsbips  or  manors  adjoining  one  another  ;  not  where  there  is  1 1  Mod.  TS. ' 
intermediate  land. 

17.  Common  because  of  vicinage,  is  not  common  append- ^  ^P*  ^3  a. 
ant ;  but  inasmuch  as  it  ought  to  be  by  prescription,  from  time 
immemorial,  as  common  appendant,  it  is  in  this  respect  similar 

to  that  species  of  common. 

18.  This  right  of  common  does  not  authorize  an  inhabitant         '        * 
of  one  township  or  manor  to  put  his  cattle  upon  the  wastes  of  the 

other  township  or  manor  :  but  he  must  put  them  upon  the  wastes 
of  his  own  township  or  manor,  from  whence  they  may  escape 
into  the  wastes  of  the  pther.  Corbet's 

19.  Common  because  of  vicinage  can  only  be  used  by  cattle  ^^"^^ 
levant  and  couchant  upon  the  lands  to  *which  such  right  of  com-       ^^'  ^  ^ 
mon  is  annexed  :  and  if  the  commons  of  the  towns  of  A.    and 

B.  are  adjoining,  and  there  are  50  acres  of  common  in  the  town 
of  A.  and  100  acres  in  the  town  of  B.,  the  inhabitants  of  the 
town  of  A.  cannot  put  more  cattle  on  their  common  than  it  will 
feed  ;  without  any  respect  to  the  extent  of  the  common  in  the 
town  of  B.,  nee  e  converse,  ju  Gross. 

20.  Common  in  gross,  is  a  right  which  must  be   claimed  by  l  lost.  I2t  a. 
deed,  or  prescription,  and  has  no  relation  to  land,  but  is  an- 
nexed to  a  man's  person  :  it  may  be  either  for  a  certain,  or  for 

an  indefinite  number  of  cattle. 

21.  Neither  common  appendant,  nor  common  appurtenant  JJI^?!' ^'^^ 
for  cattle  levant  and  couchant,  can  be   turned  into  common  in 

gross :  but  common  appurtenant,  for  a  limited  number  of  cat- 
tle, may  be  granted  over  ;  and  by  such  grant,  becomes  common 
in  gross. 

22.  Where  a  person  has  common  in  gross,  either  for  a  cer-  Idem. 
tain  or  for  an  indefinite  number  of  cattle,  he  may  put  in  the 
cattle  of  a  stranger,  and  use  the  common  with  them. 

23.  In  many  cases  the  right  to  common  of  pasture  is  con-  jj^",^      °°*' 
fined  to  a  particular  part  of  the  year  only  ;  as  from  Michael-  i  Roll.  Ab. 
mas  to  Lady-day  ;  in  which  case  it  is  called  a  stinted  common.  ^^^' 

So  a  person  may  have  a  right  of  common  in  a  meadow,  after  the 
hay  is  carried,  till  Candlemas  ;  or  to  common  in  a  pasture, 
from  the  feast  of  St   Augustin  till  All  Saints. 

24.  In  a  case  where  a  man  prescribed  to  have  common  ap- Hawkes  v. 
pendant,  namely,  if  the  land  was  sown  by  consent  of  the  com-  |  lJoq  °7i 
moner,  then  he  was  to  have  no  common  till  the  corn  was  cut, 

and  then  to  have  common  again  till  the  land  was  sown  by  the 

Vke  consent  of  the  commoner  :  it  was  objected  that  this  pre- 

IK^ription  "^was  against  common  right,  for  it  was  to  prevent  a  *  88 

ipan  from  sowing  his  own  land,  without  the  leave  of  another. 

The  whole  Court  held  the  prescription  good  ;  for  the  owner  of 
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the  land  could  not  plow  and  sow  it,  where  another  had  the  bene- 
fit of  the  common  ;  but  in  this  case  both  parties  had  a  benefit,  for 
each  of  them  had  a  qualified  interest  in  the  land. 

25.  By  the  statute  13  Geo.  III.  c.  81.  §  16,  17«  18,  it  is 
enacted,  that  assessments  may  be  made  for  the  improvement  of 
such  commons ;  that  the  time  of  opening  and  shutting  them 
may  be  varied  by  the  major  part,  in  number  and  value,  of  the 
owners  and  occupiers,  with  the  consent  of  the  lord  or  lady  of 
the  manor;  and  that  commons  which  were  formerly  open  dur- 
ing the  whole  year,  may  be  shut  and  unatocked  for  a  time,  re- 
serving a  portion  for  such  of  the  commoners  as  may  dissent. 

26.  Common  of  estovers,  is  a  right  of  taking  necessary 
housebote,  ploughbote,  and  hedgbote,  in  another  person's  woods 
or  hedges,  without  waiting  for  any  assignment  thereof. 

,  27.  We  have  seen  that  every  tenant  for  life  or  years  has  a 
liberty  of  this  kind,  of  common  right,  in  the  lands  which  he 
holds  for  these  estates,  without  any  express  provision  of  the 
parties ;  but  this  right  may  also  he  appendant  or  appurtenant 
to  a  messuage  or  dwelling-house,  by  prescription  or  grant,  to 
be  exercised  in  lands  not  occupied  by  the  tenant  of  the  house  :. 
as  if  a  man  grants  estovers  to  another,  for  the  repair  of  a  cer- 
tain house ;  they  become  appurtenant  to  that  house ;  so  that 
whoever  afterwards  acquires  it,  shall  have  such  common  of  es<P 
tovers. 

28.  A  person  prescribed  to  have  estovers  fbr  repairing  houses, 
or  for  building  new  houses  on  the  land.  It  was  alleged,  that 
the  custom  was  unreasonable,  *tQ  take  estovers  for  the  build-r 
ing  of  new  houses :  but  all  the  Court,  except  Williams,  held 
it  to  be  a  good  prescription  ;  for  one  might  grant  such  estovers 
at  that  day.  Williams  held  the  prescription  bad,  as  it  ought 
only  to  be  for  repair  gf  ancient  houses. 

'  29.  Where  a  person  has  common  of  estovers  in  a  certain 
wood  of  another,  by  view  and  delivery  of  the  owner's  bailiff; 
if  he  takes  estovers  without  such  view  and  delivery,  he  is  a  tres- 
passer, though  he  takes  less  than  he  was  entitled  to. 

SO.  Where  a  person  has  common  of  estovers,  either  by  grant 
or  prescription,  annexed  to  his  house ;  though  he  should  alter 
the  rooms  or  chambers,  or  build  new  chimnics,  or  add  to  the 
house,  the  prescription  will  continue  :  but  he  cannot  employ  any 
of  the  estovers  in  the  part  newly  added. 

31.  If  a  person  has  common  of  estovers,  and  the  owner  of  the 
soil  cuts  down  part  of  the  wood,  the  person  entitled  to  estovers 
cannot  take  any  part  of  the  timber  thus  cut  down ;  but  must  take 
his  estovers  out  of  the  residue. 
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92.  Where  a  person  has  common  of  estovers  appurtenant  to  I'lo'^^-S^i. 
a  house,  and  lie  grants  the  estovers  to  another,  reserving  the 
house  to  himself ;  er  grants  the  house  to  another,  reserving  the 
estovers  to  himself;  in  either  of  those  cases,  the  estovers  shall 
not  be  severed  from  the  house,  because  they  must  be  spent  on  the 
house. 

33.  Common  of  turbary,  is  a  right  to  dig  turf  upon  anoth*  Turbar^.  *^ 
er's  land,  or  upon  the  lord's  waste.      This  kind    of  common 

can  only  be  appendant  to  a  house,  not  to  land ;  for  turfs  are  to  be 
burned  in  a  house  :  nor  can  it  extend  to  a  right  to  dig  turf  for 
sale. 

34.  In  an  action  of  trespass,  quare  clausum  Jregit^  et  solum  penny,*"* 
foat^  the  defendant  justified  that  he   and  bis  '^ancestors,  and  all  Nc^Js  i^^* 
those  whose  estate  he  had  in  a  certain  cottage,  had  used  to  have  ^^ 
common  of  turbary  to  dig  and  sell  ad  libitum^  as  belonging  to 

the  said  cottage.  Adjudged  that  this  was  a  bad  plea,  such  a 
right  of  common  being  repugnant  in  itself ;  for  a  common  ap- 
pertaining to  a  house,  ought  to  be  spent  in  the  house,  and  not 
sold  abroad.     Judgment  accordingly. 

35.  In  a  modern  case,  a  custom  was  pleaded  in  the  manor  y,y\\]^  ^' 
of  Hamstead  for  all  the  customary  tenants,  havbg  gardens,  to  7  East,  121. 
dig  turf  on  the  waste,  for  making  grass-plots,  at  all  times  of  the 

year,  and  as  often,  and  in  such  quantity  as  occasion  required. 
The  Court  of  King's  Bonch  held  that  such  a  custom  was  bad  in 
law,  as  being  indefinite,  uncertain,  and  destructive  of  the  com- 
mon. 

36.  Where  common  of  turbary  is  appurtenant  to  a  house,  it  buiTw* 
will  pass  by  a  grant  of  such  house  with  the  appurtenances.  3  Lev.  \$^ 

37.  Common  of  piscary  is  a  right  to  fish  in  the  soil  of  anoth*  common  of 
et ;  or  in  a  river  running  through  another's  land.     And  Lord  PUcary. 
Coke  says,  that  this  kind  of  right  does  not  exclude  the  owner  of  y/ae  Titf*2^ 
the  soil  from  fishing. 

38*  Copyholders  are  not  entitled  by  general  custom  to  com*  Commoii 
mon,  on  the  wastes  of  the  manor  of  which  their  estates  are  held,  copyhotds^ 
Sut  copyholders  in  fee  or  for  life,  may,  by  particular  custom, 
have  common  on  the  demesnes  of  the  manor.  ^  Rcp..60  V. 

39.  A  copyholder  of  certain  tenements,  called  Cdlins,  in  pulsion's 
|>leading  alleged  a  custom,  that  all  the  tenants  of  the  said  ten-  Case, 
cments  called  Collins,  had  used  to  have  common  in  such  «^  §  R*p.^60^^. 
place,  parcel  of  the  said  manor ;  and  if  the  custom  might  be 
alleged  within  the  manor,  and  applied  to  but  on«  single  copyhold, 
was  demurred  in  law. 

*  Adjudged,  that  such  custom,  as  well  for  the  form  as  for  the  *  ^  I 

matter  of  it,  was  good.     For  fiyrst,  the  copyholder,   in  his  own 
name^  could  not  prescribe,  for  the  weakness  of  his  estate  ;  but 
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if  he  could  prescribe^  he  ought  to  do  it  in  the  name  of  the  Idlrd 
of  the  manor  ;  to  say,  that  the  lord  of  the  manor,  and  all  his 
ancestors,  and  all  those  whose  estate  he  had,  had  common,  in 
such  a  place,  for  him  and  his  tenants  at  will ;  and  that  shall 
serve  where  the  copyholder  claimed  common  or  other  profits  in 
the  soil  of  a  stranger.  But  when  the  copyholder  claimed  com- 
mon or  other  profit  in  the  lord's  soil,  he  could  not  prescribe  in 
the  name  of  the  lord  ;  for  the  lord  could  not  prescribe  to  have 
common  or  othet  profit  in  bis  own  soil :  but  then  the  copyholder 
must  of  necessity  allege,  that  within  the  manor  was  such  a  cus* 
tom,  as  in  this  case. 

40.  Where  copyholders  for  life,  according  to  the  custom, 
have  used  to  have  common  in  the  wastes  of  the  lord  of  th^ 
manor,  or  estovers  in  his  woods,  oi;  any  other  profit  apprender 
in  any  part  of  the  manor ;  and  afterwards  the  lord  aliens  the 
waste  or  woods  to  another  in  fee  ;  if  the  lord  grants  copyholds 
for  lives,  the  grantees  will  be  entitled  to  common  of  pasture^ 
or  common  of  estovers,  notwithstanding  the  severance  ;  for  the 
title  of  the  copyholder  is  paramount  to  the  severance,  and  the 
custom  unites  the  common  or  estovers,  which  are  but  accessa- 
ries or  incidents,  as  long  as  the  lands,  being  the  principal,  are 
maintained  by  the  custom  ;  and  these  customary  appurtenances 
are  not  derived  from  the  estate  of  the  lord,  for  he  is  the  owner 
of  the  freehold  and  inheritance  of  the  manor,  but  they  are  apper- 
taining to  the  customary  estate  of  the  copyholder,  after  the  grant 
made  to  him,  which  is  preserved  by.  the  custom,  and  is  para* 
mount  to  the  severance. 

*41.  If  a  copyhold,  to  which  common  belonged,-  escheat^ 
and  the  lord  regrants  it  with  all  common  appendant,  the  grantee 
shall  have  common  ;  for  although  the  ancient  common  be  ex-* 
tinct,  yet  there  was  a  new  grant. 

42.  A  right  to  common  being  incorporeal,  and  collateral  to 
the  land,  cannot  be  devested.  For  though  a  person  entitled  to 
a  right  of  common  be  not  in  the  actual  enjoyment  of  it,  yet  bj 
non  user  only  for  a  time,  he  does  not  cease  to  have  a  vested  ea^ 
tate  or  interest  therein. 

43.  Common  of  pasture,  where  it  is  appendant,  may  be  ap- 
portioned ;  because  it  is  of  common  right.  Therefore,  if  the 
commoner  purchases  part  of  the  land  in  which,  he  has  a  right  of 
common,  the  common  shall  be  apportioned  ;  as  if  the  lord  pur- 
chases a  parcel  of  the  tenancy,  the  rent  shall  be  apportioned. 
So  if  A.  has  common  appendant  to  20  acres  of  land,  and  en- 
feoffs B.  of  part  thereof,  the  common  will  be  apportioned  ;  and 
B.  shall  have  common  pro  rata.  In  such  case  no  prejudice  is 
done  to  the  tenant  of  the  land  where  the  common  is  to  be  had 
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for  he  win  not  be  charged  with  more,  upon  the  whole,  than  he 
was  before  the  severance. 

44.  In  the  case  of  common  appurtenant,  if  the  .person  enti«  ^^^^'       ^  . 
tied  to  it  purchases  part  of  the  land,  wherein  the  common  is  to 

be  had,  there  shall  be  no  apportionment ;  because  common  ap- 
purtenant is  against  common  right.  But  this  kind  of  commoA 
shall  be  apportioned  by  alienation  of  part  of  the  hmd  to  which 
it  IS  appurtenant. 

45.  One  Wild  being  seised  of  a  messuage  and  40  acres  of  Wild's  Caie, 
land  at  Croydon,  to  which   a  right  of  common  of  pasture  was  ^  ^'P-  '^^* 
appurtenant,  on  200  acres  of  land  at  Norwood,  for  cdl  common- 
able cattle  levani   and  *couchant  on  the  said  messuage  and  40  ^^ 
acres  of  land  ;  enfeoffed  John  Wood  of  five  acres  thereof.    The 

question  was,  whether  Wood  was  entitled  to  common  appurte- 
nant to  his  five  acres.  It  was  resolved  that  he  was  ;  and  that 
the  alienation  of  part  of  the  land  should  not  destroy  the  right 
of  common,  either  of  the  alienor  or  alienee,  but  each  should  re- 
tain a  right  of  common  proportioned  to  his  estate. 

46.  It  was  held  in  the  same  case,  that  if  a  person  haying  a( 
right  of  common  appurtenant  to  his  land,  leases  part  of  it,  the 
lessee  shallhave  common  lor  beasts  levant  and  couchant  oh  the 
laud. 

47.  Common  of  estovers  or  piscary  cannot  be  apportioned ;  i  inst,  164'  t^i 
and  Lord  Coke  says,  if  a  person  has  housebote,   hay  bote,   &c. 
appendant  to  his  freehold,  they  are  so'  entire,  that  they  shall  not 

be  dhrided.  ^         ,  R-  hi    f  tr 

48.  With  respect  to  the  several  rights  of  the  lord  or  owner  Lord, 
of  the  soil,  and  the  commoners,  it  is  settled,,  that  the  lord  of  the 
manor,   or  other  owner  of  the  soil,  in  which  there  is  a  right  6f 
common,  has  the  freehold  and  inheritance  in  him,  and  may  exer- 
cise every  act  of  ownership  which  is  not  destructive  of  fhA  rights 

of  the  commoners.  Therefore,  if  a  person  claims  by  prescrip-  i  insf.  129  rf/ 
tion  any  mfanner  of  common  in  another's  land,  atid  thatthe  own- 
er shall  be  excluded  from  having  pasture,  estovers,  or  the  Kke 
herein ;  this  is  a  prescription  against  law  ;  as  contrary  to  th6 
nature  of  common:  it  being  implied  in  the  first  grant,  that  the 
Owner  ef  the  soil  should  take  his  reasonable  profit  there.  But 
9  person  may  prescribe  or  allege  a  custom  to  have  and  enjoy  so-  ^^f^  ^^' 
fa»»  vesturam^  from  such  a  day  to  such  &  day :  whereby  the 
owner  of  the  soil  shall  be  excluded  to  pasture  his  cattle  there  at  «  94 

Aat  time.  .  j^oskiBs  ▼• 

•49.  In  a  case  which  arose  in  23  Cha.  II.  it  was  resolved,  ^""^lH'^ 
that  the  copyholders  of  a  manor  may  have  the  sole  and  several  334.  Vide  t 
pasture,  for  the  whole  year,  in  the  lord's  soil ;  as  belonging  to  Saund.  36^ 
their  ciistomarj  tenements  :  for  this  ijoes  not  exclude  the  Itvd-  ' 
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from  all  tbe  profits  of  the  land,  as  be  is  entitled  to  the   minej^ 
qcrarries,  and  trees. 

50.  It  is  laid  down  (jy  Mr.  Justice  Buller  that  where  ther^ 
are  two  distinct  rights,  claimed  by  different  parties,  which  en- 
c^roach  on  each  other^  in  the  enjoyment  of  them  ;  the  question  is, 
which  erf  the  two  rights  is  subservient  to  the  other.  It  may  be 
either  the  lord's  right,  which  is  subservient  to  the  commoners ;  of 
the  commoners,  which  is  subservient  to  the  lord^s.  In  general  the 
lord's  is  the  superior  rights  because  the  property  of  the  soil  is  in 
bim ;  but  if  the  custom  show  that  it  is  subservient  to  the  common- 
ers, then  he  cannot  use  the  common  beyond  that  extent. 

drl.  The  lord  by  prescription  may  a^st  the  cattle  of  a  stran- 
ger on  the  common ;  but  not  otherwise.  And  in  27  Cha.  II. 
it  appears  to  have  been  held,  that  a  Bcense  from  th^lordto  a 
ftranger^  to  put  lus  cattle  upon  the  common,  was  good  ;  provid- 
ed there  was  sufficient  cofmmon  left  for  the  commoners. 

52.  On  an  application  to  the  Court  of  Chancery,  by  the  ten- 
ants of  a  manor  for  an  injunction  against  the  lessee  of  the  ma- 
nor, to  stay  hn  digging  of  brick  earth,  and  making  bricks  oh 
the  common ;  Lord  King,  assisted  by  9ir  Joseph  Jekyll,  denied 
the  motion  ;  for  that  the  lord  was  of  common  right  entitled  to  the' 
soil  of  the  waste  ;  and  the  tenants  had  only  a  right  to  take  the 
herbage  by  the  mouths  of  their  cattle.  That  the  lord  had  a 
right  to  open  min^  in  *the  waste  of  a  manor,  and  why  not  to  dig 
brick  earth  ;  especially  where  the  bricks  were  made  for  one  of 
the  tenants  of  the  manor,  and  to  be  employed  in:  building  upon 
the  manor^ 

63.  A  lord  of  a  manor  may  dig  clay-pits  on  the  common,  or 
empower  ethers  to  do  so,  without  leaving  sufficient  herbage  for 
the  commoners,  if  such  a  right  has  always  been  exercised  by  the 
lord. 

54.  A  commoner  broirght  an  action  agamst  the  lessees  of 
the  lord,  for  digging  clay  upon  the  common.  It  appeared  that 
the  herbage  of  the  common  was  in  many  places  destroyed  by  this 
practice  :  but  it  also  appeared  that  clay  had  b6en  dug  by  the 
lord  on  the  common,  for  7C^  years  preceding,  Mid  had  been  sol* 
by  him  during  that  time.  ^      ' 

The  jury  found  a  verdict  for  the  plaintiff;  but  a  new  trial 
was  granted.  Lord  Kenyon  said,  the  only  question  was,  wheth- 
er the  evidence  supported  the  verdict  for  the  plaintiff;  and  he 
was  clearly  of  ppmion  that  it  did  not.  It  appeared  that  a  few 
acres  of  the  common  had  been  rendered  unproductive  to  the  com- 
moner ;  but  the  right  of  digging  for  clay  in  the  common  was 
incontestibly  proved  to  have  existed  at  all  times  in  the  lord  ; 
an^  no  witness  had  stated  in  what  respect  this  right  had  been 
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more  exercised  latterly,  than  forinerly.  That  such  a  right,  as 
the  lord  had  here  exercised^  might  exist  in  point  of  law,  could 
wi  be  doubted  :  for  if  the  lord  had  always  dug  on  the  common, 
and  taken  what  clay  he  pleased,  without  interruption  or  com- 
plaint ;  and  nothing  appeared  to  show  that  this  right  was  limit* 
ed  to  any  particular  extent ;  there  was  no  pretenoe  for  subject- 
ing him,  or  those  who  claimed  under  him,  to  such  an  action  ; 
though  the  commoners  had  been  abridged  of  their  enjoyment  of 
some  part  of  the  common, 

*56.  With  respect  to  the  rights  of  commoners^  it  is  settled,  *  96 

that  in  cases  of  common  of  pasture  they  have  nothing  to  do  with  5^^/^ 
tbe  soily  but  only  a  right  to  take  the  grass,  with  the  mouths  of  i  Roll.  Ab. 
their  cattle.     It  has  therefore  been  held,  that  a  commoner  can-  ^^^* 
not  make  a  trench  or  ditch  on  the  common,  to  let  ofi  the  water  ; 
unless  there  is  a  custom  to  authorise  him. 

66.  Rabbits  being  considered  as  beasts^  of  warren,  a  com-  LangdoJ* 
moner  cannot  justify  the  killing  or.  driving  them  away,  for  they  Cro.  Eiiz. 
are  not  vermin ;  therefore  the  keeping  of  them  by  the  owner  of  ^^* 
the  soil  is  ^wfuK 

57.  If  fthe  lord  makes  rabbit-burrows  in  the  common,  and  Hadesdon 
stores  them  with  rabbits,  the  commoners  cannot  justify  killing  cV^y'^iks 
them  ;  for  a  commoner  has  nothing  to  do  with  the  land,  but  Ao 
put  in  his  cattle;  and  he  may  not  meddle  with  any  thing  of  2 Leon. 'SO], 
the  lord's  there.     The  commoner  may  however  have  an  action  y^^/    .... 
on  the  case,  if  the  lord  leaves  not  sufficient  common. 

68.  A  commoner  cannot  fill  up  rabbit  burrows  made  by  the  ^^  T* 
lord  in  the  common  ;  but  if  his  rights  are  injured  -  by  them,  his  i  fiarr.  259. 
remedy  is  by  action.  *         '    K*  b 

59.  It  has  been  held,  in  a  modem  case,  that  if  the  lord  of  the  Sadgrore, 
manor  plants  trees  on  his  common,  a  commoner  has  no  right  to  \^^^  *  ^°*  • 
abate  them.  .        *  * 

60.  It  is  said  by  Lord  Mansfield,  that  the  lord,  by  his  grant  »  S"^'-  2«5. 
of  common,  gives  every  thing  incident  to  the  enjoyment  of  it, 

as  ingress,  egress,  &c. ;  and  thereby  authorises  the  commoner 
to  remove  every  obstruction  to  his  cattle's  grazing  the  grass 
which  grows  upon  such  a  spot  of  ground  ;  because  every  such 
obstruction  is  directly  contrary  to  the  terms  of  the  grant.  A 
bedge,  a  gate,  or  a  wall,  to  keep  the  commoner's  cattle  out,  is 
therefore  inconsistent  with  a  grant,  which  gives  them  a  right  to 
enter. 

•61.  In  all  instances  of  this  kin^,  the  commoner  has  a  right  »  q^ 

to  abate  :  and  in  a  case  where  the  lord  brought  an  action  of  Mason  ▼. 
trespass,  for  pulling  down  hedges,  the  defendant  pleaded  that  2  Mod  66. 
he  had  a  right^of  common  in  the  place  where.  &c.,  and  that  the 
hedges  were  made  upon  his  common,,  so  that  he  could  not  enjoy 
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it  a3  fully  as  before  :  the  Court  was  of  opinion  that  the  defe^^' 
ant  might  abate  the  hedges  ;  for  thereby  he  .did  not  meddle  witti 
the  soil,  but  only  pulled  down  the  erection. 

ApproTement      g2.  By  the   common  law,   a  lord  of  a  manor  could  not  ap- 
propriate to  himself,  by  inclosure  or  otherwise,   any  part  of  his 

2  Inst.  85.      wastes,   in  which  his  tenants  enjoyed  a  right  of  common  ;  .be- 

oause  the  common  issued  out  of  the  whole  and  every  part  thereof. 

63.  This  inconvenience  produced  an  article  in  the  statute  of 

^  ^^*  Mexton,  20  Hen.  III.  c.  4.,  by  which  it  was  enacted,  that  when 

any  of  the  tenants  of  a  manor  brought  an  assise  of  novel  dUaeirin 
for  their  common  of  pasture,  and  it  was  therein  recognized  by 
the  justices  that  they  had  as  much  pasture  as  sufficed  to  their 
tenements,  together  with  fi*ee  egress  and  regress  from  their  tene- 
ments unto  the  pasture,  they  should  be  contented  therewith  ; 
and  they  of  whom  it  was  complained  should  go  quit  of.  as  much 
as  they  had  made  their  profit  of  their  lands,  wastes,   woods,  and  * 
pastures.     If  they  alleged  that  they  had  not  sufficient  pasture,  or 
sufficient  ingress  and  egress,   according  to  their  hold,  the  truth 
thereof  was  to  be   inquired  into  by  the   assize;  if  it  was  found 
as  alleged,  they  were  to  recover  their  seisin  by  view  of  the  in- 
quest, and  the  disseisors  were  to  be  amerced  as  in  other  cases. 
64.  This  statute  extends  only  to  common  appendant ;  but 

^  lafct,  473.      by  the  statute  of  Westminster  2.  c.  46.  it  was  enacted,  that  the 
statute  of  Merton  should  bind  ^neighbours,  and  such  as  claimed 

*  r^  common  of  pasture,  appurtenant  to  their  tenements  ;  but  not 

such  as  claimed  common  by  special  grant  or  feoffinent,  for  a 
certain  number,  or  otherwise. 

Q5.  I^ord  Coke  observes,  that  the  word  vicinus  in  this  act  is 
taken  for  a  neighbour,  though  he  dwell  in  another  town,  so  as 
the  towns  and  commons  be  adjoining  to  each  other  ;  and  if  the 
lord  has  common  in  the  tenant's  ground,  the  tenant  may  ap- 
prove wjlliin  this  act,  for  there  the  lord  is  vicinus. 

|5G.  The  staAute  of  Westminster  2.  also  provides,  that,  by 

occasion  of  windmills,  sheepcotes,  dairies,  enlarging  of  a  court, 

necessary  curtilage,  none  shall  be  grieved  by  assize  of  novel 

disseisin  for  common  of  pasture.     And  Lord  Coke  observes, 

^  b't.  4'i6.      *^^^  ^^^^  ^^  five  kinds  of  improvement  expressed,  that,  both 

*  "  between  lord  and  tenant,  and  neighbour  and  neighbour,  may  be 
done  without  leaving  sufficient  common  to  them  that  have  it ; 
any  thing  either  herein  or  in  the  statute  of  Merton  to  the  contra- 
ry notwithstanding ;  and  these  five  are  but  for  examples  ;  for 
the  lord  may  erect  a  house  for  the  dwelling  of  a  beast-keeper, 
and  yet  it  is  not  within  the  letter  of  the  law. 

67.  Lord  Cpke  also  observes  on  the  words,  necessary  curtil- 
^e,  that  they  shall  not  be  taken  according  to  the  quantity  df^ 


dem.  471. 


lyU  XXIII.  Common.  §  67—73.  65 

freehold  the  lord  has  there,  but  according  to  his  person,  estate,  idem, 
or  degree,  and  for  his  necessary  dwelling  and  abode ;  for  if  he 
have  no  freehold  in  that  town,  but  his  house  only,  yet  may  he 
make  a  necessary  enlargement  of  his  curtilage. 

66,  In  a  subsequent  case  it  was  held,  that  the  lord  cannot  by  ^^e^ni  v, 
the  statute  of  Merton  erect  a  house,  unless  it  be  for  his  own  hab- sid!°79!°°' 
itation  or  that  of  his  shepherd ;  and  he  must  allege  that  he  built 
it  for  one  of  these  purposes  ;  otherwise  he  might  build  a  great 
house   to  *let  to  a  nobleman,  which  might  require  a  greater  ♦  99 

cartilage  than  the  lord's  or  his  herdsman's. 

69.  The  words  of  the  statute  of  Merton  are,  pastura  et  com-  2  Inst.  87.     • 
maria  paskircRy  so  that  it  does  not  extend  to  common  of  turbary.  Gunner 
estovers^  piscary,   or  the  like.     And  in  a  modem  case  it  was  i  Taunt.  435* 
held,  that  the  lord  of  a  manor  has  no  right,   under  the  statute  of  ^"p^^Jf 
Merton,  to  inclose  and  approve  the  wastes  of  a  manor,  where  2  Term  V. 
the  tenants  have  a  right  to  dig  gravel  on  the  waste,  or  to  take  ^^' 
estovers  there. 

70.  By  the  statute  S  &  4  Edw.  VI.  c.  S.  the  statutes  of 
Merton  and  Westminster  are  confirmed  ;  and  it  is  further  enact- 
ed, that  where  judgment  is  given  for  the  plaintiffs,  in  an  assize, 
upon  any  branch  of  these  statutes,  the  Court  shall  award  treble 
damages. 

71.  It  was  formerly  doubted  whether,  in  the  case  of  a  com-  ^^^^^  ^ 
men  appurtenant  without  number,  the  lord  might  approve  ;  forLeoo.  41. 
not  being   admeasurable,  it  was  not  approvable,  because  the 
common  being  without  number,  sufficiency  could  not  be  proved. 

Dyer  and  Manwood  held,  that  although  the  common  were  with- 
out number,  yet  it  might  be  reduced  to  a  certainty,  being  by 
prescription  ;  as  the  number  of  cattle  which  the  best  and  most 
sulNstantial  tenant  of  the  aaid  tenement,  at  any  time  within  the 
memory  of  man,  had  kept  upon  the  waste  ;  and  then  the  lord 
might  approve,  leaving  sufficient  common  according  to  such 
rate. 

72.  In  the  case  of  common  because  of  vicinage,  one  may  in-      °'  •  ^^2  a. 
close  against  the  other  ;  and  in  27  Eliz.  it  was  resolved,  where  g„,j^,^ 

two  lords  of  two  several  manors  had  two  wastes,  adjoining  par-  v.  Howe, 
eels  of  their  manors,  without  inclosure,  but  the  bounds  of  each       ^^'  ^^^* 
were  well  known,  in  which  wastes- the  tenants  of  each  manor  *  *^^ 

had  reciprocally  conamon  because  of  vicinage,  that  one  might 
iaclose  against  the  other. 

78.  It  Is  laid  down  by  Lord  Chief  Justice  Willis,  and  the  gf^f^^Vand 
other  Judges  of  the  Court  of  commom  Pleas,  that  although  a  Com.  Rep* 
lord  of  a  manor  cannot,  by  virtue  of  the  statute  of  Merton,  in-  p^-     ^ 

.1  ,    ,  /     •'  /.       ,  ^  X  ^  Term  R. 

Close  and  improve  agamst  common  of  turbary  ;  yet  that  where  747. 
there  i^  common  of  pasture  and  common  of  turbury,  in  the  same 
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waste,  the  common  of  turbary  will  not  hinder  the  lord  from 
inclosiDg  against  the  common  of  pasture }  for  thej  are  two  dis« 
tinct  rights. 

74.  Although  the  custom  of  the  manor  authorises  the  common* 
ers  to  inclose  a  port  of  the  waste,  under  certain  circumstances, 
yet  this  does  not  take  away  the  lord's  right  of  approving,  under 
the  statute  of  Mertoa;  provided  he  leave  sufficient  common  for 
the  tenants. 

75.  In  a  modem  case,  the  Court  of  King's  Bench  held  that 
a  custom,  authorizing  the  owners  of  ancient  messuages  within  a 
manor,  to  have  certain  portions  of  the  common  called  moss  dales 
assigned  to  them  in  severalty,  for  digging  turves,  and  after 
clearing  them  of  turves,  to  approve  them,  and  hold  them  in 
severalty,  discharged  from  all  right  of  common,  was  .good  in 
Jaw. 

76.  In  another  modern  case,  it  was  held  by  the  same  Courts 
that  the  lord  may,  with  the  consent  of  the  homage,  grant  part  of 
the  soil  of  the  common  for  building,  if  such  a  right  has  been  im« 
memorially  exercised, 

77.  Where  commoners  have  some  other  right  on  the  com- 
mon, beside  that  of  pasture,  as  of  digging  sand,  &c.  the  lord 
may  notwithstanding  approve,  if  he  leave  sufficient  common  of 
pasttp*e  :  and  if  such  inclosure  be  no  interruption  to  the  enjoy- 
ment of  the  ^Qther  kind  of  commpn.  It  was,  however,  laid 
down  in  a  modern  case,  that  there  can  be  no  approver  in  dero«- 
gation  of  a  right  of  common  of  turbary. 

7d.  Although  the  statutes  of  Merton  and  Westminster  spoak 
of  the  lords  of  manors,  as  the  only  persons  enabled  to  approve 
of  commons,  yet  it  has  been  held,  in  a  modern  oase»  that  any 
person  who  is  seised  in  fbe  of  a  waste  within  a  manor  may  ap« 
prove,  leaving  a  suffiency  of  common ;  for  otherwise  not  half 
the  wastes  in  the  kingdom  could  be  approved  ;  as  many  of  the 
places  that  are  called  manors,  would  not  be^ound  such  in  point  of 
law,,  if  the  matter  were  strictly  examined.  And  Lord  KenyoB 
observed,  that  though  in  the  statutes  of  Merton  and  Westmin^te^ 
8,  only  the  lord  is  mentioned,  yet  in  those  days  there  was  a  pau- 
city of  expression  in  acts  of  parliament ;  for  the  lord  of  the  manor 
is  put  as  the  owner  of  the  soil,  where  they  stand  in  the  same 
predicament.  And  a  contrary  decision  would  be  ruinous  indeed^ 
and  extremely  prejudicial  to  the  publie. 

79.  The  Court  of  Chancery  will  assist  and  protect  a  lord 
of  a  manor,  in  approving  a  common  under  the  statute  of  Mer- 
ton. 

80.  There  having  been  an  inclosure  made  out  of  a  com- 
mon, vfith  young  wood  and  timber  growing  thereon,  and  the 
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plaintiff  insisting  that  it  was  an  approvement  witluu  the  statutes 
of  Merton  and  Westminster  2,  the  Court  thought  fit  to  contin- 
ne  an  injunction  wiiich  had  been  granted  to  him,  and  directed 
a  trial  to  be  bad  the  next  assizes,  whether  sufficient  common  was 
left  for  the  tenants. 

81.  The  lord  of  a  manor  baring  inclosed  part  of  a  common,  ^'^^^'^®° 
and  the  tenants  by  force  throwing  open  the  inclosures,  brought  svern.  356. 
his  bill  to  quiet  Um  in  possession  ;  ^surmising  he  had  only  im-  *  102 
proved  according  to  the  statute  of  Merton,  and  had  left  a  suffi- 

eiency  of  common  ;  but  that  some  of  the  defendants,  although 
they  pretended  to  have  k  right,  were  not  entitled  to  intercom- 
mon  upon  the  waste  in  question.  Upon  the  hearing,  two  issues 
were  directed  to  be  tried  at  law :  1.  As  to  some  of  the  defend- 
tnts,  whether  they  had  a  right  of  common.  2.  Whether  there 
was  suflScient  common  left,  beyond  what  was  inclosed.  But  the 
injunction  was  continued  in  the  mean  time,  although  it  was  a 
new  inclosure,  and  made  not  above  two  years  before  the  bill  ex- 
hibited* 

82.  Upon  a  bill  brought  in  Chancery  by  the  tenants  of  a  ma^  Paimer^* 
uor,  against  the  lessee  of  the  lord,  to  establish  their  right  of  5  Vin.  lb.  ?. 
common  of  pasture,  and  for  an  injunction  against  the  defendant, 

for  inclosmg  part  of  the  common.  Lord  King,  assisted  by  Sir 
Joseph  Jekyll,  denied  the  motion ;  for,  by  the  statute  of  Merton, 
the  lord  might  inclose  part  of  the  waste,  leaving  sufficient  com- 
mon. That  at  common  law,  in  an  action  brought  against  the 
brd,  the  tenant  most  allege  in  the  declaration,  that  there  is  not 
sufficient  common  left,  or  he  cannot  maintain  the  action :  and  if 
that  should  be  the  case,  the  tenants  might  have  their  remedy  at 
tommoU  law ;  and  it  was  too  soon  for  an  injunction  before  an* 
8wer. 

83.  Tbe  approvement  of  commons  havmg  been,  found  to  be  comm^*^  ^ 
extremely  beneficial  to  the  public,  by  increasing  tillage  and  ag-* 
riculture,  it  was  enacted  by  the  statute  29  Geo.  IL  e.  36.  $  1.^ 

that  it  shall  be  lawful  for  his  Majesty,  his  heirs  and  successors, 
and  all  other  owners  of  wastes,  woods,  and  pastures^  wherein 
8ny  persons  or  bodies  politic  have  right  of  common  of  pasture, 
hy  ukd  with  the  assents  of  the  major  part  in  number  and  value 
of  tbe  owners  and  occupiers  of  the  tenements  *to  which  such  *  ^^ 

fight  of  pasture  ddth  belong ;  and  to  and  for  the  major  part,  in 
Aumber  and  value,  of  the  owners  and  occupiers  of  such  tene* 
iDents,  by  and  vrith  the  assent  of  the  owner  or  owners  of  the 
9sai  wastes^  woods,  and  pastures ;  and  to  or  for  any  other  per- 
son or  persons,  or  bodies  politic,  by  and  with  the  assent  anc 
grant  of  the  owner  or  owners  of  such  wastes,  woods,  and  pas- 
tor^ and  the  majcHr  part  in  number  and  value  of  the  owners 
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and  occupiers  of  such  tenements,  to  inclosey  for  the  growth  and 
preservation  of  timber  and  underwood,  any  part  of  such  wastes^ 
woods,  and  pastures. 

84.  By  the  statute  31  Geo.  11.  t.  41.,  it  is  provided,  that  if  any 
recompence  he  agreed  to  be  given  for  such  inclosure,  it 
shall  be  made  to  the  persons  interested  in  the  right  of  common, 
in  proportion  to  their  respective  rights,  and  not  to  the  overseers 
of  the  poor,  as  was  directed  by  the  second  section  of  the  pre* 
ceding  act.  And  the  powers  given  to  owners  by  that  act  may 
be  exercised  by  tenants  for  life,  or  years  during  their  respec- 
tive interests  ;  with  a  proviso,  that  nothing  done  by  them  shall 
have  effect  after  the  determination  of  their  estates. 

85.  Commons  have  frequently,  in  modern  times,  been  en- 
tirely inclosed,  and  allotted  to  the  persons  having  rights  of 
common,  in  proportion  to  the  number  of  cattle  they  were  enti- 
tled to  put  on  the  common.  But  this  is  usually  effected  hy 
means  of  a  private  act  of  parliament ;  of  which  an  account 
will  be  given  in  a  subsequent  title.  And  by  the  stat.  13  Geo. 
III.  c.  81.  §  15.,  lords  of  manors,  with  the  consent  of  three 
fourths  of  the  persons  having  right  of  common,  are  enabled  to 
lease  for  four  years,  any  part  of  the  said  commons,  not  exceeding 
a  twelfth  part  thereof;  and  *to  apply  the  rent  in  draining, 
fencing,  or  otherwise  improving  the  residue  of  the  said  wastes. 

86.  A  right  to  common  may  be  extinguished  by  a  release, 
by  unity  of  possession  of  the  land,  by  severance,  or  by  the  en- 
franchisement of  a  copyhold. 

87.  Aright  of  common  may  be  extinguished  by  a  release  of 
it  to  the  owner  of  the  soil.  And  it  has  been  determined,  that 
if  a  commoner  releases  part  of  the  common,  it  will  operate  as 
an  extinguishment  of  the  whole ;  because  the  right  of  common 
i»  entire  throughout  the  whole  land :  therefore,  a  release  of  part 
is  a  release  of  the  whole. 

88.  Common  appendant  and  appurtenant  becomes  extinguish-^ 
ed  by  unity  of  possession  of  the  land,  to  which  the  right  of 
common  was  annexed,  with  the  land  in  which  the  common 
was  :  for  where  a  man  has  as  high  and  predurable  an  estate  in 
the  land  as  in  the  pommon,  there  the  common  becomes  extinct* 

89.  In  trespass  for  breaking  his  close  in  Abney,  the  defen^- 
dant  pleaded,  that  long  before,  &c.,  one  Bradshaw  was  seised 
of  the  place  where,  &c.  in  fee ;  that  one  Fuljamb  was  seised 
in  fee  of  a  house  and  20  acres  of  land  in  Abney  aforesaid  ; 
thit  the  said  Fuljamb,  and  all  those  whose  estate,  &c«  had 
common  in  the  said  place  where,  &c.  and  the  said  Fuljamb,  en- 
feoffed of  the  said  tenement  the  said  Bradshaw  ;  that  afterwards 
the  said  Bradshaw  let  unto  tlie  defendant  the  said  house  and 
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SO  acres  of  land,  with  all  tommons,  profits,  and  commoditiea 
thereto  appertaining,  or  used  with  Ae  said  messuage ;  and 
thereby  justified  patting  in  his  cattle  to  use  the  common,  &c« 
Upon  demurrer,  it  was  held  clearly  that  this  common  was  ex- 
tingubhed  by  the  unity  of  possession,  and  could  not  be  reviv- 
ed again.  Gawdy,  Just  said  it  was  the  same  of  common  ap- 
pendant. 

*90.  Where  the  abbot  of  D.  was  seised,  of  a  common  out  of         ^105 
the  abbey  of  S.,  as  appurtenant  to  certain  lands  of  the  abbey  of 
D.  ;  afterwards  both  these  abbeys  were  dissolved,  and  the  pos-  Nelioa^s 
sessions  of  both  were  given  to  the  King,  to  hold  in  as  ample  a  ^^>     ._ 
manner  as  the  abbots  held  them.     Afterwards  Ae  King  grant- 
ed the  lands  of  one  abbey  to  A.,  and  those  of  the  other  abbey 
to  B*  It  was  determined  that  the  words  "  in  as  ample  a  maor 
ner,  &c/'  were  to  be  construed  according  to  law,  and  no  ftirther ; 
and  that  the  unity  of  possession  of  the  King  had  extinguished 
the  common.  ^ 

91.  To  constitute  such  an  unity  of  possession  as  will  extin*- 
guish  a  right  of  common,  the  person  must  have  an  estate  in  the 
lands  to  which  the  common  is  annexed,  and  in  those  where  the 
r^ht  of  common  exists,  equal  induration,  and  all  other  circum- 
stances of  right 

92.  A  right  of  common  was  appendant  to  certain  tenements,  lUsv.  H«r. 
which  were  parcel  of  the  abbey  of  Sarum,  in  a  common  that  was  mitage, 
parcel  of  the  Duchy  of  Cornwall.    Upon  the  dissolution  of  the  ^       *^' 
abbey  of  Sarum,  these  tenements  became  vested  in  King  Henry 

VIIL  in  fee,  in  whom  the  Duchy  of  Cornwall  was  then  vestec^ 
for  want  of  a  Duke  of  Cornwall.  Resolved,  by  Lord  Holt  and 
Ae  rest  of  the  Judges,  that  this  was  not  such  an  unity  of  posses- 
non  as  would  destroy  the  right  of  common  because  King  Henry 
VIIL  had  not  as  predurable  an  estate  in  the  one  as  in  the  other ; 
f(Hr  in  the  Duchy  of  ComwaU  the  King  had  only  a  fee  determin- 
able on  the  birth  of  a  Duke  of  Cornwall,  which  was  a  base  fee ; 
bat  in  the  tenements  in  question  he  had  a  pure  fee  simple,  inde- 
terminable jure  corona.  * 

*98.  A  parson  had  common  appendant  to  his  parsonage,  m  ^  1^ 

the  lands  of  an  abbey  ;  afterwards  the  abbot  had  the  parsonage  j^^^  Qodh^ 
appropriated  to  him  and  lus  successors.     It  was  held  by  Wynd-  4. 
ham  and  Meade,  contra  Dyer,  that  the  abbot  had  not  as  predur- 
able an  estate  in  the  one  as  in  the  other ;  for  the  parsonage 
might  be  disappropriated,  and  then  the  parson  would  have  the 
common  ag^. 

94.  Where  the  lord  approves  a  part  of  the  waste,  and  after  *  p^^^^  33^^ 
wards  one  of  the  commoners  purchases  the  part  so  appoved»  p^  41. 
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this  will  not  extingfuish  hb  right  of  comtnoa ;  because,  by  the 
approvement  the  land  was  utterly  discharged  of  common. 
aaU,  f  45.  95.  {^  }iQg  been  .stated,  that  where  a  person  having  common 

appurtenant,  purchases  part  of  the  lands  wherein  the  common  is 
to  be  had  ;  the  whole  right  of  common  shall  be  extinct     It  has 

a  R     79  0.    ^^^  ^^^^  ^^^^'  ^^  where  a  person  having  common  appurtenant, 

takes  a  lease  of  part  of  the  land,  in  which  he  has  such  right  of 
common,  all  his  common  shall  be  suspended  during  the  continu- 
ance of  the  lease ;  because  it  ivas  the  foljy  of  the  commoner  to 
intermeddle  with  the  land,  over  which  he  had  a  right  of  com.^ 
mon. 
BjS«T«nQc«.      96.  Common  appendant  or  appurtenant  for  cattle  levant  and 
io'i^^^*  ^^'      couchtaU,  may  also  be  extinguished  by  severance.    As  vrhere  a 
person  having  common  of  this  kind  annexed  to  a  messuage  or 
tenement  conveys  away  the  messuage  or  tenement,  excepting  the 
common,  this  creates  an  extinguishment  of  the  common. 
BjEnfran-  97.  Where  a  right  of  common  is  annexed  to  a  copyhold,  and 

C*"*hoM8^^  the  lord  grants  the  land  to  the  copyholder  iuid  his  heirs,  etmi 
Tit  10. c. 6.  pertinentUs ;  the  common  is  extinguished;  because  it  was  an* 
*  107  nexed  to  the  customary  ^estate,  which  being  destroyed  and  con* 

Afarsham  v.  yerted  into  freehold,  the  right  of  common  b  gone.  And  the 
Cro.  Ja!  t&t.  words  cum  perHnentUs  cannot  have  the  effect  of  continuing  it;  be^ 
Giib.  Ten.      cause  the  right  of  common  was  not  appurtenant  to  the  freehold 

estate  granted  by  the  lord. 
Styant  t.  93,  This  doctrine  does  not  appear  to  be  allowed  in  equity ; 

9  Vern.^S5e«    for  where  the  lord  of  a  manor  enfranchised  a  copyhold,  with  all 
common  thereto  belongmg  or  appertaining ;  afterwards  bought 
in  all  the  copyholds,  and  then  ^puted  the  right  of  common 
vnth  the  copyholder  he  had  enfranchised,  and  recovered  against 
him ;  the  Court  decreed  that  he  should  hold  and  enjoy  the  same 
right  of  common  winch  belonged  to  the  copyhold. 
6  Mod.  30.         99.  It  is  said  by  Lord  Holt,  that  if  a  copyholder  of  one  ma« 
nor  has  conunon  in  the  wastes  of  another  manor,  an  enfran- 
chisement of  the  copyhold  does  not  extinguish  the  common ;  for 
it  is  a  derivative  right  which  the  copyholder  has.    So,  if  it  be 
taken  as  appendant  to  land,  enfranchisement  will  not  extin- 
giush  it. 
Common  may      100.  A  right  of  common,  which  has  been  extinguished  by 
be  renred.     ^^j^y  ^f  possession,  may  be  revived  by  a  new  grant 
antt  » 89.  ^^l*  Thns^  in  the  case  of  Bradshaw  v.  Eyre,  the  Court  held 

that  the  words  of  the  lease,  **  all  commons,  profits,  &c.  occu- 
pied or  used  with  the  said  messuage,  &c."  operated  as  a  grant 
of  a  new  right  of  common.  For  although  it  was  not  common  in 
the  purchaser's  hands,  yet  it  was  quasi  common,  used  therewith ; 
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aiid  thoogh  not  the  same  common  as  was  used  before,  yet  it  was 
the  like  common. 

lOS.  Where  common  appurtenant  to  a  messuage  was  extin-  ^^VL^' 
goished  by  unity  of  possession  in  the  lord's  *hands ;  it  was  457/  ^* 
held,  that  a  grant  by  the  lord  of  the  messuage,  with  all  common  *  108 

appurtenant,  did  not  pass  the  common  extinct  But  that  a  GrymM  t. 
grant  of  all  commons  usually  occupied  with  the  said  messuage  Bolir^n. 
would  have  passed  such  common  as  the  first  was. 

lOS.  Where  a  person  had  common  in  gross,  derived  from  the  Smwjer't 
abbot  of  W.,  which  was  destroyed  by  unity  of  possession  in  the  wTiooei 
Crown,  with  the  lands  in  which  the  common  was  ;   and  the  S86. 
Crown  granted  the  lands  to  which  the  common  belonged,  with 
the  words.  Tot,  tmUa,  to&i,    UberiatBs^  privUegia,  et  franehis, 
4«»  fwi,  4^.  dHquis,  ^c.    Resolved,  that  being  common  in 
gross,  it  was  not  revived ;  for  in  that  case  every  person  who 
had  any  part  of  those  lands  should  have  as  great  coipmon  as  the 
sbbot  htfd  ;  and  so  the  common  would  be  infinitely  surcharged. 
But  if  such  common  had  been  appendant  w  appurtenant,  it  Kkin?w^!ir. 
would  have  beeuMvived ;  for  no  person  would  have  common  u^t*,  $  41.'' 
ibr  more  cattle  than  were  proportiodlable  to  his  land. 


•'•' 


TITLE  XXIV. 


1.  Nature  of 

4.  How  claimed. 
15.  How  to  be  aied. 
Sf.  Cannot  be  deveited. 


WAYS. 


23.  Who  are  boand  to  repair. 

24.  How  eztingniihed. 
37.  How  reviTcd. 


Section  1. 


Natore   ^f. 


1  Init.  56  0. 


A  RIGHT  of  way  is  the  privSege  which  an  individual,  or 
a  particular  description  of  persons,  such  as  the  inhabitants  of  the 
Tillage  of  A*,  or  the  owners  or  occupiers  of  the  Tillage  of  B*,  may 
have,  of  going  OTcr  another  person's  gixnmds.  It  is  an  incor- 
poreal hereditament  of  a  real  nature  ;  entirely  different  from  the 
King's  highway,  which  leads  from  town  to  town  ;  and  alsafrom 
common  ways,  which  lead  from  aTillage  into  fields. 

2.  There  are  three  kinds  of^ways.  First,  a  ibotway,  which 
is  called  iter,  qnodestfjua  eundi  vd  ambvlandi  honmis.  The 
second  is  a  footway  and  horseway,  which  is  called  actu$  ab  ngen^ 
do.  This  b  vulgarly  called  a  pack  wad  prime  way,  because  it  is 
both  a  footway,  and  a  pack  or  drift  way  also.  The  third  is,  via 
or  adUuBf  which  contains  the  other  two,  and  also  a  cartway  ;  for 
this  b  ju$  eandif  vthendi^  tt  vMevivm  et  JMmentum  ducendi. 
This  is  twofold ;  namely,  regia  ma^  the  King's  highway  for  all 
men ;  and  eonmuma  tfrol^belonging  to  a  city  or  town,  or  be* 
tween  neighbours  and  neighboors. 

8.  Notwithstanding  these /distinctions,  it  seems  that  any  of 
these  ways  which  is  common  to  all  the  King's  ^subjects,  whether 
it  lead  directly  to  a  market  town,  or  only  from  town  to  town, 
may  properly  be  called  a  highway ;  and  that  any  such  cartway 
may  also  be  called  the  king's  highway.  But  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a  town,  or  to  a  Tillage,  which 
terminates  there,  may  be  called  a  private  way ;  because  it  does 
not  belong  to  iJl  the  king's  subjects,  but  only  to  the  inhabitants 
of  a  particular  parish.  Tillage,  or  house.  And  Lord  Hale  says,, 
that  whether  it  be  a  highway  or  not,  depends  much  upon  reputa- 
tion. 

4.  A  right  of  way  over  another  person's  ground  may  be  claim- 
ed in  three  ways.  First,  by  prescription  and  immemorial  us- 
^it.  31.  c  1.  age  :  as,  where  the  inhabitants  of  a  certain  Till,  haTc,  time  out  of 
mind,  traTersed  a  particular  close  or  field,  to  get  to  their  parish 
church. 
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5.  So  a  person  may  prescribe  for  a  way  from  his  house,  palm.R.387. 
through  a  certain  close,  to  the  church  ;  though  he  himself  has 

lands  next  adjoining  to  his  house,  through  which,  of  necessity, 
he  must  first  pass.  For  the  gep^al  prescription  shall  he  appU- 
ed  only  to  the  lands  of  others. 

6.  It  was  held  in  18  Edw.   IV.   that  a  person  may  have  a  ^«pk-  ^^^ 
light  of  way  to  go  through  a  churchyard.     And  it  was  said  iT 


that  case  that  the  churchyaid  of  the  charter  House  was  a  coon- 
moQ  way  for  the  inhabitants  of  London  to  St  John's. 

7.  A  person  cannot  claim  a  way  over  another's  ground,  from  s  Mod.  R.  8. 
one  part  thereof  to  another :  but  he  may  claun  a  way  oyer 
another'a  ground,  from  one  part  of  his  own  ground  to  another. 

8.  Secondly,  by  grant ;  as  where  the  owner  of  a  piece  of 
ground  grants  to  another  the  liberty  of  passing  over  bis  grounds 

ii  a  particular  direction  ;  *the  grantee  thereby  acquires  a  right  ^111 

of  tviLy  OTer  those  grounds. 

9.  It  has  been  determined  in  a  modern  case,  that  where  a  ^'^I'^P*^  ▼• 
person  granted  to  another  *^  a  free  and  convenient  way,  as  well  i  Term  R 
an  horseway  as  a  footway,  as  also  fi>r  carts,  wagons,  wains,  ^^* 

aid  other  carrii^es  whatsoever,  in,  through,  over,  and  along  a 
certain  slip  of  land,  &e.,  to  carry  stone,  timber,  coal,  or  other 
tUngs  whatsoever  ;''.  the  grantee  had  a  right  to  lay  a  framed 
wagon  way.  along  the  slip  of  land,  for  the  purpose  of  carrying 
cedfl  ;  it  being  the  most  convenistnttway  lor  transporting  them  : 
hut  that  the  grantee  was  not  justified  in  making  transverse  roads, 
across  the  slip  of  land. 

10.  It  was  held  in  another  modem  case,  ihat-an  uninterrupt-  Cam]»benT. 
ed  enjoyment  of  a  ri|^t  of  way  for  SO  years,  and  no  evidence  that  ^^^^^ 

it  had  been  used  by  leave  or  favour,  or  under  a  mistake,  was  ^04.  *  *    ' 
sufficient  to  leave  to  a  jury  to  presume  n  grant.  ('^  Maw. 

11.  Thirdly,  a  person  may  claim  a  right  of  way  over  anoth-  g  g^p,  ^ 
«!^  land  from  necessity.    As  if  A.  grants  a  piece  of  land  to  B.,  (w  MaM. 
which  is  surrounded  by  land  belonging  to  A.  ;  a  right  of  way  sRollAb. 
over  A.'s  land  passes  of  necessity  to  B.,  for  otherwise  he  could  60. 

not  derive  any  benefit  from  his  acquisition.  And  the  feoffor 
Adl  assign  the  way  where  he  may  best  spare  it.  It  is  the  same 
if  tile  close  aHened  be  not  totally  inclosed  by  the  land  of  the 
(ranior,  but  partly  by  the  land  of  strangers ;  for  the  grantee 
cannot  ga  over  the  stranger's  land.  ^^^ 

18.  In  trespass,  upon  demurrer,  the  case  was,  a  person  sold  cogge*  ^* 
lands ;  afterwards  the  vendee  by  reason  thereof  claimed  a  way  Cro.  Jac.  ITO. 
c^erthe  plaintiff 's  land,  there  being  no  other  convenient  way 
adjoining ;  and  whether  this  was  a  lawful  claim,  was  the  ques*  • 

ficm.    It  •was  resolved,  without  argument,  that  the  way  re-  *** 

tein^;  and  that  he  nught  well  justify  the  using  ihereof,  be<<^ 
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cause  it  was  a  thing  of  necessity  :  for  otherwise  be  could  Bot 
hare  any  profit  of  bis  land. 

.  13.  It  was  held  in  the  same  case,  that  if  a  man  hath  four 
closes  lying  together,  and  sells  three  of  them,  reserving  the  mid- 
dle close,  and  has  no  way  thereto  but  through  one  of  those  which 
he  sold,  although  he  did  not  reserve  any  right  of  way,  yet  be 
Ihall  have  it,  as  resenred  to  him  by  law. 

14.  In  a  modem  cake,  it  was  determined  by  the  Court  of 
King's  Bench,  that  where  a  person  conveys  had,  .merely  as  a 
trustee,  to  another,-  to  which  there  is  no  access  but  over  the 
trustee's  land,  a  right  of  way  passes  of  necessity,  as  incident  to 
the  grant  And  Lord  Kenyon  observed,  it  was  imposrible  to 
distii^Buish  this  from  the  general  case,  where  a  man  grants  a 
close  surrounded  by  his  own  land,  in  which  case  the  grantee  has 
a  way  to  it,  of  necessity,  over  the  land  of  the  grantor  ;  merely, 
on  the  ground  that  the  plaintiff  conveyed  to  the  defendant  i^the 
character  of  a  trustee ;  for  it  could  not  be  intended  that  he  meant 
to  make  a  void  grant.  There  being  no  other  way  to  the  defend- 
ant's close,  but  over  the  land  of  one  of  the  persons  who  granted 
to  him,  he  was  entitled  to  such  a  way  of  necessity ;  upon  tliA. 
authority  of  all  the  cases,  and  the  principle  that  every  deed  must^ 
be  taken  most  strongly  against  the  grantor. 

15.  A  right  of  way.  can  only  be  used  according  to  the  grant, 
or  the  occasion  from  which  it  arises ;  and  must  not  exceed  it  i 
therefore,  if  a  person  has  a  right  of  way  over  another's  closc^ 
to  a  particular  place,  he  cannot  justify  going  beyond  that  place^ 

16.  In  trespass  for  driving  cattle  over  the  plaintiff's  ground, 
the  case  was, — ^A.  had  a  way  over  B.'s  ground  *to  Blackacre* 
and  drove  his  beasts  over  B.'s  ground  to  Blackacre,  then  to. 
another  place  beyond  Blackacie.  Upon  demurrer,  the  question 
was,  whether  titis  was  lawful  or  not  It  was  urged,  that  when 
the  defendant's  beasts  were  at  Blackacre,  he  might  drive  theai^ 
whither  he  would.  On  the  other  side,  it  was  said,  that  by  Aif 
means,  the  defendant  might  purchase  100  or  1,000  acres  adj<Hn«) 
ing  to  Blackacre,  to  which  he  prescribed  to  have  a  way,  9j^  hj 
that  means  the  plaintiff  would  lose  the  benefit  of  his  land  :  that 
a  prescription  presupposed  a  grant,  and  ought  to  be  contiiiUjed 
according  to  the  intent  of  its  original  creation  ;  to  which  tha 
Court  zgteei  ;  and  judgment  was  given  kat  the  plaintiff* 

17.  The  same  point  appears  to  have  be^n  determined  in  a 
subsequent  case,  in  whidi  Powell,  Justice,  observed,  that  the 
difference  was,  where  4he  penon  having  a  xigH  pi  way  to  a  pe^« 
ticular  place^  goes  farther,  to  a  mfll,  ora  bridge^  there  it  may 
be  g6od  :  btit  when  he  goes  to  hii  own  closer  .it  is  not  good. 
The  editor  of  the  fouitb  edition  of  Lord  Raymond's  Reports^  in  t 
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note  upon  this  passage,  expresses  a  doubt  whetlier  this  distinc-' 
tion  be  well  founded  ;  and  says,  **  The  true  point  to  be  consid- 
ered upon  such  a  case  should  seem  to  be,  quo  ammo  the  party 
went  to  the  close ;  whether  really  and  bona  fide  to  do  business 
there,  or  merely  in  his  way  to  some  distant  place." 

18.  Where  a  person  has  a  right  of  way  over  another's  land, 
and  the  road  is  impassable,  he  may  go  over  any  oUier  part  of 
die  land.     (I) 

19.  In  an  action  of  trespass  for  destroying  his  close  ;  the  de-  Htnn^s  Cas«^ 
fendant  pleaded,  that  time  oat  of  mind  there  was  a  common  fix>t    ^g''^°*'' 
path  through  the  close,   &c.    The  plaintiff  replied,  that  the  de-^ 

fendant  went  in  other  phM^es,  out  of  the  way.     The  defendant  _ 

rejoined^  that  *the  footpadi  was  adeo  hUeosa  etjimderosa,  by  de«  ^ 

fittilt  of  the  plaintiff  who  ought  to  amend  it :  that  he  could  not ' 
pass  along ;  therefore  he  went  as  near  the  path  as  he  could,  in 
fOoA  and  passable  way  :  this  was  resolved  to  be  a  good  plea 
ttid  justification. 

80.  It  has  however  been  resolved,  in  a  modem  case,  that 
where  a  person  has  a  right  to  a  precise  specific  vray  over  anoth- 
er's ground,  which  he  is  bound  to  repair,  he  cannot  deviate  fi*om 
it,>even  though  it  should  be  overflowed  by  a  river. 

21.  la  trespass  for  breaking  and  entering  a  close,  the  defendant  wbitehlad^ 
pleaded  a  right  of  way,  by  prescription,  through  a  lane  of  the  ^^»S*  '^^^* 
plaintiff's ;  that  the  tenants  of  the  locus  in  quo  were  bound  to  re*  . 
pahr ;  that  the  lane  was  overflowed  with  water,  and  that  he  neces- 
saifly  went  over  the  locus  in  quo.    The  plaintiff  having  traversed 
tiie  prescription  to  repair,  and  the  right  of  way,  the  jury  found  for 
the  piaintiff*,  as  to  the  first  plea,  respecting  the  repairs,  and  for  the 
defendant,  as  to  the  second  plea,  respecting  the  r%ht  of  way. 

The  question  on  the  validity  of  the  last  plea  having  been  ar- 
gued. Lord  Mansfield  said,—- ^  The  question  is  upon  the  grant 
of  this  way.  Now  it  is  not  laid  to  be  a  grant  of  a  way  gener- 
liHy  over  the  land,  but  of  a  precise  specific  way.  The  grantor 
nyvy  you  may  go  in  this  particular  line,  but  I  do  not  give  you 
a  right  to  go  either  on  the  right  or  left.  I  entirely  agree  with 
my  brother  Walker,  that,  by  common  law,  he  who  has  the  use 
of  a  thing  ought  to  repair  it  The  grantor  tnay  bind  himself, 
but  here  he  has  not  done  it.  He  has  not  undertaken  to  provide 
against  the  overflowing  of  the  river  ;  and,  for  aught  that  ap* 
pears,  that  may  have  happened  by  tiie  neglect  of  the  defendants. 
Highways  are  governed  by  a  different  principle  ;  they  are  for  the  a  Show.  R. 
public  service  ;  and  if  the  usual  *tract  is  impassable,  it  is  for  the  ^* 
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(1;  Trin.  Term.  21  Geo.  III.  K.  B.  t>oog.  716.  Taylor  ▼.  Whitehead,  th« 
defendant  cannot  Jattifj  going  over  adjoining  land  because  (ha  way  was  im- 
yatiabla  from  heing  oTerflowed  bj  a  river ;  and  that  than  It  a  differaaca  ba* 
twean  public  and  private  ways  in  thti  rarpect 
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general  good  that  tbe  people  should  be  entitled  to  pass  in  another 

line.** 
»L*  mI  ^^s'      *****  J^^*^*  Boiler  observed,  that  if  this  had  been  a  way  of 

necessity,  the  question  would  have  required  consideration,  but 
Cannot  be      {t  ^as  not  SO  pleaded.     It  did  appear  that  the  defendant  had  no 

Tit. »  •  48.  Other  road. 

Touch.  S3.  gig,  X  right  of  way  being  an  incorporeal  hereditament,  simi- 

Who  are  1^^  '^^  many  respects  to  a  right  of  common,  cannot  be  devested. 

Vound  to  23.  It  seems  that,  by  the  common  law,  where  a  person  gran- 

nsMais.  ^®d  ^  right  oC  way  over  his  land  to  another,  the  grantee  was 

Rep.  16.)  bound  to  repair  it.     But  the  grantor  of  a  private  way  may  be 

fiidtt  T.  *  bound,  eitiier  by  express  stipulation,  or  by  prescription,  to  re-> 

Smith,  pair  it 

766?''^  ^^'  ^here  a  person  has  a  right  of  way  over  another's  close. 

How  eztin-  and  his  purchases  such  close,  his  right  of  way  is  extinguished 

fieinte  ▼.      ^y  ^^  unity  of  seisin  and  possession. 

Wimams,  25.  There  is  however  a  distinction  between  a  right  of  way 

Sony  t1  Ft-'  ^^<^^  ^^  ^f  necessity,  and  a  right  of  way  which  is  merely  an 
ffot,  3  Baht    easement ;  for  in  the  latter  case  it  is  not  extinguished  by  unity 

Not  R.  84.    ®^  possession. 

26.  Thus,  if  a  vill  has  a  right  of  way  to  a  church,  and  one 
Atwoo/'l  of  the- vill  purchases  the  land  over  which  the  way  is;  yet  this 
Roll.  Ah.  unity  of  possession  shall  not  extinguish  the  way,  because  it  is  a. 
^^*  thing  of  necessity. 

How  revived.     27.  It  is  Said  that  where  a  right  of  way  has  been  extin^* 
J    k  c    t     S^>^h^<l  by  unity  of  possession,  it  may  be  revived  by  severance. 
iCa.'37.  '        28.  Thus    where  upon   a  descent  to   two  daughters,    land 
over  which  there  had  been  a  right  of  way,  was  allotted  to  one 
of  them,  and  the  land  to  wluch  the  right  of  way  belonged,  was 
allotted  to  the  other  ;  it  was  held  that  this  allotment,  without  spe- 
cialty to  have  the  way  ancientiy  used,  was  sufficient  to  revive  it 
*29.  There  b  a  case  similar  to  this  in  Brook's  Ah.  title  Ex* 
*  1 16  •         tmgtUshmentf  where  it  is  doubted  whether  the  partition  did  not 
^^  ^  create  a  new  right  of  way.     But  this  doctrine  of  revival  does 

not  seem  to  have  been  admitted  in  the  following  case. 
Whaleyv.         ^^*  Thomas  Adderley  being  seised  at  the  same  time  of  two 
Thompson,     closes.  Over  one  of  which  a  right  of  way  had  been  immemo- 
i^Boe.  ic  Pttl.  ^^jj^  ^^^^  ^  ^^  ^^^^^^  devised  the  dose  to  which  the  right  of 

way  had  been  annexed,  with  its  appurtenances,  to  A.  B.,  and 
devised  the  other  close  to  another  person.  A.  B.  claimed  the 
right  of  way.  The  Court  held,  that  firont  the  moment  when 
the  possession  of  the  two  closes  was  united  in  one  person,  aH 
subordinate  rights  and  easements  were  extinguished.  The  only 
point  therefore  that  could  posubly  be  made  in  the  case  was 
that  the  ancient  right,  which  existed  while  the  possession  was 
distinct,  was  merely  suspended,  and  might  revive  again.    It 
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WBM  admitted  that  the  word  appurtenances  would  carry  an  ease^ 

ment,  or  legal  right ;  but  its  operation  must  be  confined  to  an 

old  existiDg  right ;  and  if  the  right  of  way  had  passed  in  this  , 

instance,  it  must  hare  passed  as  a  new  easement ;  but  the  right 

of  way  being  extinct,  the  word  appurtenances  had  nothing  to 

operate  upon. 

SI.  It  is  said  that  though  a  right  of  way  be  extinguished,  Eeym^rt. 
yet  if  it  is  used  for  thirty  years  after,  this  is  sufficient  to  afford  Samm«rip 
a  presumption  of  a  new  grant  or  Ijicence  from  the  owner  of  the  74. 
land* 
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Section  1. 


Nature  of* 
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AN  office  is  a  right  to  exercise  a  public  or  private  em- 
ployment, and  to  take  the  fees  and  emoluments  belonging  to  it ; 
and  all  offices  relating  to  land,  or  exercisable  within  a  particular 
district,  are  deemed  incorporeal  hereditaments,  and  classed  under 
the  head  of  real  property. 

2.  Offices  are  either  public  or  private ;  the  first  are  those 
which  concern  the  general  administration  of  justice,  or  the  col- 
lection of  the  public  revenue.  Such  as  the  judges  of  the  King's 
courts  at  Westminster,  sheriffs,  coroners,  &c.  ;  the  commission- 
ers of  the  customs  and  excise,  &c.  The  second  are  those  which 
only  concern  particular  districts  belonging  to  private  individu- 
als, such  as  stewards  and  bailiffi  of  manors. 

*3.  Offices  are  also  either  judical  or  ministerial ;  the  first 
relating  to  the  administration  of  justice,  and  which  must  be  ex* 
ercised  by  persons  of  sufficient  skill  and  experience  in  the  duties 
of  such  offices.  The  second  are  those  where  little  more  than  at- 
tention and  fideli^  are  required,  to  the  due  discharge  of  them. 

4.  Upon  the  establishment  of  the  feudal  law  in  England,  our 
Kings  frequently  granted  lands,  reserving  some  honorary  ser- 
vices, to  be  done  by  the  grantees  and  their  heirs,  to  the  King 
himself;  such  as  to  carry  his  banner  or  his  sword,  or  to  be  his 
sewer,  carver,  or  butler  at  his  coronation.  This  was  called  a 
tenure  by  grand  serjeanty,  and  the  right  of  performing  these 
services  was  considered  as  an  office  of  great  honour ;  of  which 
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many  still  exist,  and  are  claimed  to  be  exercised  at  every  Coro- 
nation. 

5.  There  are  nine  great  offices  of  the  crown  ;  and  the  persons 
exercising  them,  who  are  called  the  great  officers  of  state,  have 
the  titles  of  Lord  High  Steward,  Lord  Chancellor  or  Keeper  of 
the  Great  Seal,  Lord  High  Treasurer,  Lord  President  of  the 
Council,  Lord  Privy  Seal,  Lord  Great  Chamberlain,  Lord  High 
Constable,  Earl  Marshal,  and  Lord  High  Admiral.  The  office 
of  High  Steward  was  originally  annexed  to  the  manor  of  Hinck- 
ley in  Leicestershire,  and  held  in  grand  serjeanty.     The  office 

of  High  Constable  was  annexed  to  certain  manors  in  Gloucester-  ^<»M«n*» 
shire.     The  office  of  Great  Chamberlain  was  held  of  the  King  igslT^o. 
by  grand  serjeanty  in  gross. 

6.  All  public  offices  must  originally  have  been  created  by  the  How  cr«ftt«d; 
sovereign,  as  the  fountain  of  government.     There  are  however 

a  great  number  of  offices  which,  having  existed  for  time  out  of 

mind,  are  therefore  said  to  be  derived  from  immemorial  usage.      ^  Inat.jy6. 

*?•  Lord  Coke  says — That  in  consequence  of  the  statute  34  ^ ^^^^  ^*^^ 
Edw.  L  De  tallagio  non  imponendo,  the  King  cannot  erect  any 
new  office  with  new  fees  ;  for  that  would  be  a  talliage  put  upon 
the  aubject,  which  cannot  be  done  without  the  assent  of  Parlia- 
ment. That  tins  appeared  by  a  petition  in  Parliament  18 
Hen.  IV.  in  which  the  Commons  complained  that  an  office  was 
erected  tor  measuring  of  clothes  and  canvass,  with  a  fee  for  the 
same,  by  colour  of  the  Kmg's  letters  patent,  and  prayed  that 
those  letters  patent  might  be  revoked  ;  for  that  the  King  could 
erect  no.  offices,  with  new  fees  to  be  taken  of  the  people  ;  who 
may  not  be  so  chained  but  by  Parliament.  And  that  these  let* 
ters  patent  were  declared  void  in  the  Court  of  K.  B.,  and  in 
Parliament.  n«       •    • 

8.  There  are  several  offices  incident  to  other  offices  of  a  su-  S^t  to  othwi. 
perior  kind,  and  grantable  by  those  who  hold  the  superior  of- 
fices.   Thus  the  Lord  Chancellor  or  Keeper  of  the  Great  Seal, 

and  the  Chief  Justices,  have  a  right  of  granting  several  offices 
in  their  respective  Courts.  Lord  Coke  says— The  justices  of  2  init  425. 
(he  King*s  courts  did  ever  appoint  their  clerks  to  enrol  all  pleas 
pleaded  before  them  ;  some  of  whom  by  prescription  grew  to  be 
officers  in  their  courts.  By  the  stat.  of  Westminster  ?.  c  80. 
H  was  declared,  that  all  justices  of  tiie  benches  should  have  in 
their  circuits  clerks  to  enrol  all  pleas,  by  which  this  right  wai 
coBfinned.    And  the  justices  of  awiie  have  ever  since  appointed 

the  clerks  of  assize.  ^  r  »  a4  «. 

9.  It  has  also  been  an  ancient  practice  for  the  sheriffir  of  J^^c.  iie- 
counties  ,to  appoint  the  county  clerk  and  gaoler.    The  custos  ro-  4  Mod.  le^s 
Cifforam  appomts  the  clerk  of  the  peace,  cursitors  are  appointed 
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by  the  Lord  Chancellor,  six  clerks  by  the  Master  of  the  Rolls^ 
and  exigenters  and  philazers  by  the  Chief  Justice  of  the  C(Mn- 
mon  Pleas. 

*10.  There  are  several  ancient  offices  mcident  to  his  bishop* 
ricks  ;  such  as  chancellor,  commissary,  register,  &c.  which  are 
judicial ;  and  other  officers,  such  as  steward,  surveyor,  park- 
keeper,  &c.,  which  are  only  ministerial.  Where  a  new  bishop- 
rick  has  been  created,  the  bishop  has  appointed  officers  of  a  sim- 
ilar nature. 

11.  Ancient  offices  must  be  granted  in  such  form  and  man- 
ner as  they  have  used  to  he  ;  unless  the  alteration  be  by  autho- 
rity of  Parliament.  Offices  held  immediately  from  the  Crown 
must  be  granted  by  letters  patent,  each  office  must  be  granted 
with  all  its  ancient  rights  and  privileges,  and  every  thing  inci- 
dent to  it ;  for  if  any  office  incident  to  that  which  is  granted  is 
reserved,  the  reservation  is  void  :  and  it  is  said  by  Lord  Holt, 
that  a  grant  of  the  office  of  marshal  of  the  King's  Bench  Prison, 
to  which  the  office  of  chamberlain  is  inseparably  incident,  with 
a  reservation  of  the  office  of  chamberlain,  was  void. 

12.  Where  an  office  is  incident  to  another  office,  such  inci» 
dental  office  cannot  be  granted  by  the  Crown,  even  though  the 
principal  office  is  vacant  at  the  time. 

13.  Queen  Elizabeth,  by  letters  patent,  granted  the  office  of 
cleric  of  the  county  court  of  Somersetshire  to  one  Mitton,  with 
all  fees,  &c.  Afterwards  the  Queen  constituted  Artiiur  Hopton, 
esq.  sheriff  of  the  same  county,  who  interrupted  Mitton,  claim- 
ing that  which  was  mentioned  to  be  granted  to  Mitton,  to  be  in- 
cident to  Ins  office  of  sheriff ;  and  thereupon  appointed  a  clerk 
hunself  of  the  county  court.  Mitton  complained  to  the  Lords 
of  the  Council,  who  referred  the  consideration  of  the  validity  of 
the  grant  of  the  ssdd  office  to  the  two  Chief  Justices,  Wray  and 
Anderson,  who  held  conferences  with  the  other  Justices  ;  all  of 
whom  held  that  the  said  letters  patent  were  void  in  *law,  be- 
cause the  office  of  sheriff  was  an  ancient  office  of  great  trust  and 
authority ;  and  the  King  could  not  abridge  the  sheriff  of  any 
thing  incident  or  appurtenant  to  his  office  for  the  office  was  en- 
tire, and  so  ought  to  continue.  That  the  county  court,  and  the 
entering  all  proceedings  in  it,  were  incident  to  the  office  of  sher* 
iff,  therefore  could  not  by  letters  patent  be  divided  from  it 
That  although  the  grant  was  made  to  Mitton  when  the  office 
was  vacant,  yet  it  was  void  ;  and  when  the  Queen  appointed  a 
sheriff,  he  should  avoid  it. 

14.  As  to  grants  of  incidental  offices  by  persons  holding  the 
superior  offices^  they  must  in  general  be  by  deed  duly  executed. 
Though  Lord  Coke  says  a  man  may  be  retamed  as  a  steward  to 
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keep  a  couFt  baron  or  a  coart  leet,  without  deed.    And  it  was  held  Saonden 
bj  tbe  Court  of  K.  B.  in  10  Will.   III.  that  an  appointment  I'saik.  467. 
of  a  clerk  of  the  peace  of  a  county,  by  the  custos  rotuhrvm^  by  J  ^*  Rajtn. 
parol,  was  good  ;  because  it  enured  as  an  execution  of  a  power :  it  Mod.  ids. 
for  whatever  is  to  take  effect  out  of  a  power  or  authority,  or  by  CoUes  Pari, 
way  of  appointment,  is  good  without  deed  :  otherwise  whfire  it 
takes  effect  out  of  an  interest. 

15.  If  a  house  or  land  belong  to  an  office,  by  the  grant  of  i  imt  49  a, 
the  office  by  deed,  the  house  or  land  will  pass  as  belonging  to  it 

16.  The  restraints  imposed  upon  bishops  and  other  ecclesias-  Buiiop8,&c. 
tical  persons  respecting  alienation,  do  not  extend  to  grants  of  offic^^ 
offices  ;  so  that  their  rights  in  this  respect  remain  as  they  were 
at  common  law.  From  which  it  follows  that  bishops,  &c. 
may  grant  judicial  offices  for  the  lives  of  the  grantees,  which 
will  bind  their  successors  ;  provided  such  grants  are  made  and 
eonfirmed  in  the  manner  required  before  the  disabling  statute, 
l^EIiz.  c.  19.  $  5.  was  passed.  *  122 

♦17.   If  was  resolved  in  the  Bishop  of  Salisbury's  case,  11  |0/R«p«6ia. 
Ja.  I.,  that  where  an  office  was  ancient  and  necessary,  the  pownellj 
grant  thereof  with  the  ancient  fee  was^not  any  diminution  of  the  ^  l^v.  13S. 
revenue,  or  impoverishing  of  the  successor ;  therefore,  for  ne- 
cessity, such  grants  were  by  construction  excepted  out  of  the  ge- 
neral restraint  of  the  statute  1  Eliz.     And  if  bishops  should  not 
have  power  to  grant  offices  of*  service  or  necessity,  for  the  life 
of  the  grantees,  but  that  their  estate  should  depend  upon  uncer- 
tainties, as  upon  the  death,  translation,  &c.  of  the  bishop  ;  then 
the  most  able  persons  would  not  serve  them  in  such  offices,  or  at 
least  would  not  discharge  their  office  with  any  alacrity. 

18.  It  was  also  resolved  in  the  same  case,  Uiat  where  a  new 
bishopric  was  erected,  a  grant  of  offices  of  necessity,  with  a 
reasonable  fee,  the  reasonableness  of  which  should  be  decided  by 
a  court  of  justice,  would  be  good. 

19.  With  respect  to  grants  of  honorary  or  ministerial  offices 
by  bishops,  it  has  been  resolved  in  the  following  case  that  offices 
which  existed  before  the  stat.  1  EHz.  are  not  withm  the  re- 
straints of  that  statute,  but  that  they  may  be  granted  as  before  ; 
and  that  the  utility  or  necessity  of  the  office  is  not  more  material 
since,  than  it  was  before  that  statute. 

20.  Sir  J.   Trelawney  brought  an  action  of  debt  against  the  Tniawney  t. 
bbhop  of  Wmchester,  for  five  years  salary  of  several  offices ;  J^P*  ^'^*^*2*'         J 
viz.  great  and  chief  steward  of  the  bishopric,  and  of  all  its  cas- 
tles, lordships,  manors,  &c.  ;  conductor  of  the  men  and  tenants 
of  the  bishop,  with  a  salary  of  1001.  per  amnum  ;  master-keep-   . 
er  or  preserver  of  the  wild  beasts,  in  all  the  forests,  parks, 
chases,  and  warrens  belonging  to  the  bishop  ;  and  chief  gover** 
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nor  of  all  birds,  fisb,  and  beasts  of  warren,  &c.,  oomnonlj  cal* 
*  123  led  chief  parker,  with  a  salary  of  *202.  per  annum.    Which  of- 

fices and  salaries  were  granted  to  the  plaintiff  by  the  late  bishop  of 
Winchester  by  letters  patent,  with  a  clause  of  distress  if  unpaid* 
The  bishop  pleaded  the  statute  1  Eliz.  c.  19.  $  fi.,  and  also 
that  the  offices  aforesaid  were  not  ancient  offices  of  the  bishopric^ 
nor  were  usually  granted  for  life ;  that  the  said  fees  were  not 
the  ancient  fees  ;  that  the  said  offices  were  useless  and  merely 
nominal,  no  duty  or  service  being  to  be  done  for  or  in  respect  oi 
them. 

The  jury  found  a  special  verdict,  that  the  offices  of  chief 
steward  and  conductor  of  the  men,  &c.  were  ancient  offices  of 
the  bishop,  and  had  been  anciently  and  usually  granted  for  lifis^ 
with  an  annuity :  that  the  annuity  of  1007.  was  the  ancient  fee  : 
that  the  same  were  granted  to  the  plaintiff  by  Jonathan,  late  bish* 
op  of  Winchester,  which  grant  was  approved  by  the  dean  and 
chapter,  and  confirmed  by  them.  They  then  found  the  statute . 
1  Eliz.,  and  that  these  offices,  at  the  time  of  making  that  act, 
and  since,  were  merely  nominal ;  no  duty,  attendance,  or  service 
being  to  be  done  for  or  in  respect  of  them.  And  as  to  the  of- 
fice of  master-keeper  of  all  beasts  in  the  parks,  or  chief  parker, 
they  found  that  it  was  not  an  ancient  office. 

The  question  on  this  special  verdict  was,  whether  8ir  J, 
Trelawney  was  entitled  to  hold  the  two  first  mentiobed  offices, 
and  to  recover  the  arrears  against  the  bishop.  As  to  the  office 
of  chief  parker,  the  facts  found  by  the  special  verdict,  made  aa 
end  of  any  question  concerning  it,  and  the  point  was  given  up. 

Lord  Mansfield  said, — At  common  law  a  bishop,  with  the  con- 
firmation of  his  dean  and  chapter,  might  exercise  every  act  of 
absolute  ownership  over  the  revenues  of  his  see,  and  bind  his 
successors,  as  much  *as  tenant  in  fee  could  bind  his  heir.  Then 
''came  the  restraining  statute  1  Eliz.'  But  patents  or  grants  of 
offices,  with  fees,  salaries,  or  profits  annexed  to  them,  were 
not  mentioned  in  that  act.  There  were  no  general  words  adapted 
to  the  case  of  offices ;  yet  there  was  not  a  single  bishopric  at 
that  time  without  some  offices  granted.  Had  the  legislature 
meant  to  restrain  the  regranting  them^  as  they  should  drop  in, 
it  must  have  been  done  by  a  special  provision  :  with  an  excep- 
tion of  some,  at  least  of  judicial  offices.  As  the  general  re* 
straint  was  not  extended  to  the  case,  there  was  no  occasion  to 
midce  exceptions,  (^ontinumg  ancient  of^ces  i/?ith  the  ancient 
fee,  in  the  usual  manner,  was  not  a  dilapidation  of  the  revenuia 
of  the  bishopric ;  every  Inshop  left  this  power  to  be  exercised 
by  his  successor,  as  his  predecessor  left  it  to  be  exercised  by  him ; 
such  grants  being  no  new  charge  upon  the  bishopric,  which  only 
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remsdned  liable  to  the  same  fees  or  salaries,  to  ivliich.it  was  lia- 
ble before.  And  after  stating  several  cases,  he  concluded  in  these 
words : — "  The  office  in  question  in  this  case  is  found  never  to 
have  been  more  useful  or  necessary  than  it  is  now ;  yet  all  the 
bishops  of  Winchester,  from  the  1  Eliz.,  have  thought  the  grants 
of  it  valid  ;  every  succeeding  bishop  has  submitted  to  the  grant 
made  by  his  predecessor ;  and  the  greatest  men  of  the  kingdom* 
or  the  nearest  relations  of  the  bishop,  have  sucessively  held  the 
oflice.    The  present  bishop  thought  this  grant  good  for  eleven 
years  but  has  conceived  a  doubt,  from  the  misapplication  and 
repetition  of  inconclusive  and  contradictory  arguments,  about 
fbe  office  being  necessary  ;  whereas  we  are  all  unanimously  of 
opinion  that  an  office  and  fee  which  existed  before  the  1  Eliz.  10 
not  within  the  statute ;  but  may  be  granted  since,  precisely  in 
the  ^same  manner  in  which  it  was  granted  before :  that  the  *  125 

atility  or  necessity  of  such  an  office  is  no  more  material  since  the 
1  Sliz.  than  it  was  before.  This  opinion  we  think  agreeable  to 
the  words  and  intent  of  the  act,  and  every  precedent  since  the 
statute  :  therefore  there  must  be  judgment  for  the  plainti£ 

SI.  Ministerial  offices,  requiring  only  conunon  skill  and  dil«  ^*^^^®®** 
igence,  may  be  granted  to  two  persons :  and  so  may  also  some  granted  to 
jfftdicial  offices  established  by  act  of  parHament    But  an  ancient  '^'^^  Perionfc 
judicial  office  cannot  be  granted  to  two  persons.     Thus,   King  . .      .^^ 
Henry  VI.  having  granted  the  office  of  High  Admiral  to  the 
Duke  of  Exeter  and  his  son,  the  Judges  held  it  to  be  void,  the 
charter  being  of  a  judicial  office ;  for  such  ancient  offices  must  |f^"',f  2^ 
be  granted  as  they  formerly  had  been.  c.  s. ' 

22.  A  grant  to  two  persons  to  be  Chief  Justices  of  any  of  the  ^  ^  ^*P'  ^  ^* 
courts  at  Westminster  would  be  void  ;  but  as  to  offices  incident 

ta  the  King's  courts  at  Westminster,  it  seems  to  be  in  the  dis- 
cretion of  the  Judges,  if  they  see  that  an  office  in  their  courts 
comprehends  too  much  for  one  man  to  execute,  to  join  another 
person  with  him.  In  such. a  case  it  must  however  be  still  gran-' 
ted  as  one  office ;  for  if  it  is  divided  into  two  or  three  offices,  the 
prescription  is  interrupted,  and  it  is  not  a  grant  of  the  ancient 
office. 

23.  Ecclesiastical  offices^  though  of  the  judicial  kind,  may  be 
gpranted  to  two  persons,  where  there  has  been  a  usage  of  grant- 
ing them  in  that  manner. 

24.  The  bishop  of  Landaff  granted  the  office  of  chancellor  or  Jonesv.Bew, 
commissary  of  his  diocese  to  two  persons,  to  hold  the  same  con"  4^^.^i6!* 
Jnnctim  et  dimimy  to  them  and  the  survivor  of  them.     It  was  1  Show.  289. 

agreed  by  the  counsel  on  both  sides,  that  this  office  had  been  an« 

ciently  and  usually  granted  in  this  manner.     On  *a  case  stated  *  126 

out  of  Chancery,  a&d  referred  to  the  Court  of  King's  Bench,  the 


84  TUh  XXV.  Offices.  §  24— 3L 

question  was,  wbether  this  was  such  a  judicial  office  as  could  be 
granted  to  two  persons.     Resolved,  that  it  was  a  good  grants 
because  of  the  long  and  constant  usage.     And  it  was  said,  that 
the  offices  of  most  of  the  bishoprics  in  England  were,  and  had 
been  constantly  so  granted. 
lSalk.465.        25.,Salkeld  reports,  that  in  this  case  the  Court  swd,  if  an 
office  be  granted  to  two,  and  one  dies,  the  office  does  not  survive, 
but  determines.     As  if  there  are  two  sheriffs,  and  one  of  them 
dies,  the  other  cannot  act :  otherwise,  if  granted  to  two  an^  the 
survivor  of  them, 
jnaybefaad  ia  *  ^^'  ^^^^  respect  to  the  estate  or  interest  which  may  be  had 
ftD  Office.       in  an  office,  several  of  the  great  offices  of  state  were,  and  still 
Dyer,  285.     Continue  to  be,  hereditary.     Thus,  the  office  of  Earl  Marshal 
was  held  by  the  Earl  of  Pembroke  in  fee  simple  :  the  office  of 
Great  Chamberlain  was  held  by  the  Earls  of  Oxford  in  fee  sim- 
ple ;  from  whom  it  descended  to  the  Dukes  of  Ancaster  In  the 
same  manner  ;  and  upon  the  death  of  Robert  Duke  of  Ancaster 
in  1779,  it  descended  to  his  two  sisters  and  coheirs. 

07.  Although  the  offices  mentioned  in  the  last  section  are  cal- 
led offices  in  fee,  yet  the  estate  in  them  is  not,  strictly  speaking, 
an  estate  in  fee  simple  ;  for  it  is  only  inheritable  by  the  lineal 
descendants  of  the  first  grantee  of  the  office ;  not  by  any  coUat* 
erals. 
I  p^'p  ^^^        28.  The  offices  of  sheriff,  gaoler,  park-keeper  *  or   forester, 
97  h/       *    steward  or  bailiff  of  a  manor,  have  also  been  granted  in  fee  sim- 
ple.    And  it  is  held,  that  where  an  office  may  be  granted  in 
fee,  it  may  be  granted  for  life  ;  or  to  one  for  life,  remainder  to 
another  for  life. 
*  127  *29.  With  respect  to  judicial  offices,  they  cannot,  in  general^ 

be  granted  for  a  greater  estate  than  for  life  ;  because  they  are 
only  exercisable  by  persons  of  skill  and  capacity, 
i  R*ii^Ah '        SO.  If  an  office  be  granted  to  a  person,  quamdiu  se  bene  gesse-- 
844.^  *  fUt  the  grantee  has  an  estate  for  life.    For  as  nothing  but  mis- 

?^^°«  ^'  <^i^<luc^  cs^  determine  his  interest,  no  one  can'  prefix  a  shorter 
491*  ^^'  time  than  his  life,  since  it  must  be  by  his  own  act,  which  the  law 
1<^-  will  not  presume,  that  his  estate  can  determine.     If  the  words 

be,  quamdiu  se  bene  geseerU  tantunif  the  estate  will  not  be  abridg- 
ed by  the  addition  of  the  word  tantum. 

31.  The  Judges  of  the  several  courts  at  Westminster  former- 
ly held  their  offices  durcmte  bene  placito.  By  the  statute  IS 
.  wan.  III.  c  2.  it  was  enacted,  that  their  commissions  should 
be  quamdiu  se  bene  gesserit ;  but  that  it-should  be  lawful  to  re« 
move  them  on  an  address  of  both  Houses  of  Parliament  Now, 
by  the  stat.  1  Geo.  III.  c.  28.  the  Judges  are  continued  ia 
their  offices  during  their  good  behaviour,  notwithstanding  any 
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demise  of  the  Crown ;  but  may  be  removed  on  an  address  of 
both  Houses  of  Parliament. 

32.  Offices  which  do  not  concern  the  administration  of  jus- 
tice, and  only  require  common  skill  and  diligence,  may  be  grant- 
ed for  years ;  because  they  may  be  executed  by  deputy,  with- 
out any  inconvenience  to  the  public. 

SS*  The  office  of  Register  of  Policies  of  Insurance  in  London,  our,  Htrd/' 
was  granted  by  the  King  for  years  ;  and  adjudged  to  be  a  good  ?&i 
grant,  because  it  ^id  not  concern  the  administration  of  justice,  jon«t  r. 
but  only  required  the  skill  of  writing  after  a  copy.  Clerk,  Hard. 

84.  Offices  of  this  kind  may  be  granted  to  one  person  in  trust  ^namj  ▼. 
for  another  ;  and  the  Court  of  Chancery  will  compel  the  execu*  Barrough, 
tion  of  such  a  trust  ^"^'^  ^' 

*35,  No  office  of  trust,  requiring  skill  and  capacity  in  the 
execution  of  it,  can  however  be  granted  for  years.  ..       „, 

36.  King  James  I.  granted  the  office  of  Marshal  of  the  Cas», 
Marshalsea,  for  31  years.  It  was  held  by  the  Lord  ChanceU  ^  R«P«  ®*^ 
lor  and  four  of  the  Judges,  that  the  grant  was  void  ;  because 
this  was  an  office  of  great  trust  annexed  to  the  person,  and  con* 
cemed  the  administration  of  justice  :  that  this  trust  being  indi- 
vidual and  personal,  should  not  be  extended  to  executors  or  ad« 
ministrators ;  for  the  law  will  not  ^pose  confidence,  in  mat- 
ters concerning  the  administration  of  justice,  in  persons  un- 
known. 

87.  It  was  determined  in  a  subsequent  case,  that  the  office  of  Sutton'i 
Marshal  of  the  King's  bench  might  be  granted  to  a  person  for  ^^i  ^« 
years,  determinable  on  the  death  of  such  person  ;  for  in  that 
case  the  c^ce  could  not  go  to  executors  or  administrators. 

38.  Lord  Hafe  is  said  to  have  been  of  opinion  that  an  office  2  Show.  Ri 
of  trust  might  be  graiited  for  years  :  for  that  the  true  reason  of  ^'''* 
the  determination  in  Reynell's  case  was,  that  the  custom  had 
been  to  grant  it  in  fee.  Lord  Chancellor  Finch  is  reported  to 
have  said  that  an  office  may  be  granted  for  years :  for  the 
same  inconveniences  attend  an  office  in  fee  ;  and  a  person  un- 
known and  unfit,  as  an  infant  or  feme  covert,  may  happen  to  have 
the  same,  under  an  estate  of  inheritance. 

30.  Offices  may  also  be  granted  at  will.     In  Reynold's  case, 
the  Judges  said  that  the  office  of  Marshal  of  the  Marshalsea  had  ^  ^      _ 
always  been  granted  for  life,  or  at  will     And  there  is  a  prece-  ns  a.' 
dent  in  Dyer  of  a  grant  by  the  King  of  the  office  of  Chirogra* 
pher  of  the  Common  Pleas,  to  hold  as  long  as  it  should  please 
his  Majesty. 

*40.  If  the  King  grants  an  office  to  hold  at  will,  and  grants         *  ItS 
m  rent  to  the  officer  for  life»  for  the  exercise  of  the  office  ;  this  ^  1^^  ^  '• 
is  not  an  absolute  estate  for  life,  because  the  rent  being  grant- 
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ed  on  account  of  the  office  and  for  discharging  the  duties  of  it, 
whenever  the  grantee's  interest  in  the  office  ceases,  the  tent  is 
determined. 

'  41.  Ministerial  offices,  and  also  offices  which  are  exercisa- 
ble by  deputy,  may  be  granted  in  reversion,  or  rather  in  fulwro  ; 
to  take  effect  in  possession  upon  the  death  of  the  person 
then  holding  the  office. 

42.  The  King  granted  an  office  to  a  person  durante  bene  ple^ 
cUo  ;  afterwards  granted  the  same  once  to  another  person  for 
life ;  to  commence  from  the  death,  surrender,  or  forieiture  of 
the  first  grantee.  It  was  objected  that  the  second  grant  was 
void,  for  the  first  estate  being  at  will,  could  not  be  surrendered 
or  forfeited ;  and  that  an  estate  of  freehold  could  not  depend 
on  an  estate  at  will. 

The  Court  said,  1.  That  an  estate  at  will  in  lands  would 
not  be  surrendered,  because  it  was  determinable  at  the  will  of 
either  party :  but  an  office  was  not  properly  at  the  will  of  both 
parties,  but  at  the  will  of  the  King  only  :  for  the  grantee  could 
not  determine  his  will  but  by  surrender.  2.  It  might  be  said 
to  be  forfeitable  in  some  measure,  and  the  King's  tenants  at 
will  may  be  said  to  forfeit ;  for,  in  the  case  of  forfeiture,  the 
King  would  be  informed  by  inquisition,  before  he  determined 
his  will;  then  upon  the  return  of  the  inquisition,  the  office 
would  be  forfeited.  3.  A  freehold  estate  in  lands  could  not  be 
granted  to  commence  m  JuJtvrOy  or  depend  on  an  estate  at  will  i 
but  a  new  office  might  be  created,  to  commence  in  future  ;  for 
it  was  the  creature  of  him  who  made  it,  and  was  no  otherwise 
in  being  than  it  was  in  grant ;  *the  King  did  not  grant  a 
reversion  but  in  reversion ;  and  that  not  in  respect  of  a  particu* 
lar  estate,  but  because  he  was  pleased  to  grant  in  fulwro, 

43.  An  ecclesiastical  office  of  the  judicial  kind  may  be  grant- 
ed in  reversioUj  where  there  is  a  custom  and  usage  to  support 
such  a  grant. 

44.  The  office  of  Register  of  the  Bishop  of  Rochester  was 
granted  to  a  person,  to  hold  from  the  death  or  surrender 
of  him  who  then  held  it  for  life,  to  be  exercised  by  the  gran- 
tee or  his  sufficient  deputy.  Resolved,  that  the  grant  was 
good  ;  for  although  there  was  no  reversion  of  an  office,  un- 
less it  was  an  office  of  inheritance,  yet  it  might  well  be  grant- 
ed in  reversion,  habendum  after  the  death  of  the  then  present 
officer ;  it  being  no  more  than  a  provision  of  a  person  to  supply 
it  when  it  became  void :  and  where  such  provision  bad  been 
usually  made,  the  custom  and  usage  gave  it  a  sanction. 

45.  But  where  there  is  no  custom  or  usage  to  warrant  it,  a 
judicial  office  cannot  be  granted  in  reversion. 
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46.  King  James  I.  granted  the  oflSce    of   Auditor   of  the  ^y^^*  ^|««» 
Court  of  Wards  to  two  persons,  to  hold  immediately  from  the         *^' 
death  of  the  two  persons  who  then  held  the  ofSce.     Resolved, 

that  this  grant  was  void,  because  it  was  of  a  judicial  office  ;  and 

as  none  can  give  any  judgment  of  things  which  may  happen  m 

JuturOf  so  none  can  be  a  judge  in  fitturo ;  and  the  rule  was, 

that  offida  judidtUia  nan  concedantur  anUquam  vacent.     For  he, 

who  at  the  time  of  the  grant  in  reversion  may  be  able  and  suf  •  SayageV 

ficient  to  supply  the  office  of  judicature,  before  the  office  falls,  ^^»  ^J^r% 

may  become  unable  and  insufficient  to  perform  it 

47.  All  those  offices  which  are  of  a  real  nature,  and  grant-  ^batofficet 
able  in  fee  simple,  may  be  entailed  within  *the  statute  De  Do^  tailed.  ^^' 
nisy  because  they  are  demandable  in-^  ^  prc^cipe  ut  tenementa.  *  131 
Lord  Coke  says,  the  office  of  marshal  of  England,  now  called  J^^  ^  ^- 1* 
Earl  Marshal,  was  entailed,  as  also  the  office  of  one  of  the  cham-  7  rL.  333^ 
berlains  of  the  Exchequer.     So  the  offices  of  steward^  receiver,  ^  ^^^^  ^t>> 
or  bailiff  of  a  manor,  or  that  of  a  forester,  may  bwe  entailed,  be- 
cause they  are  exercisable  within  lands. 

48.  Where  an  office  is  unalienable,  though  it  may  be  granted 
in  tail  by  the  Crown,  as  in  the  case  of  the  office  of  Earl  Mar- 
shal, yet  it  cannot  be  entailed  by  the  person  possessed  of  it. 
This  point  was  fully  discussed  in  the  following  case. 

49.  John  De  Yere,  Earl  of  Oxford,  being  seised  in  fee  sim-  Collin^f 
pie  of  the  office  of  Great  Chamljierlain  of  England,  in  4  Elix.,  Claimi,  I8I. 
by  deed,  covenanted  with  the  Duke  of  Norfolk  and  others,  that 

he,  his  heirs  and  assigns,  would  from  thenceforth  stand  seised 
thereof,  to  the  use  of  himself  for  life,  remainder  to  Lord  Bul- 
beck,  his  son,  and  the  heirs  male  of  his  body.  Robert  Earl  of 
Oxford  claimed  the  office  under  this  entail,  as  heir  male  of  the 
body  of  Lord  Bulbeck,  and  Lord  Willoughby  claimed  the  same 
as  heir  general. 

Lord  Chief  Justice  Crew  delivered  this  opinion  that  the  office 
was  entailable  within  the  statute  De  Dams  ;  but  a  majority 
of  the  other  Judges,  amongst  whom  was  Mr.  Justice  Dodridge,  Claims  to 
(a  part  of  whose  argument  may  be  seen  in  Collins,)  gave  their  ^'^'"•■* 
opinion,  that  this  high  office  was  inherent  in  the  blood  of  the 
first  grantee,  incapable  of  alienation,  and  therefore  could  not  be 
entailed  by  any  person  seised  of  it. 

Inconsequence  of  this  opinion,  the  Lords  certified  in  favour 
of  Lord  Willoughby  as  heir  general,  and  he  was  allowed  to  ex- 
ercise the  office.  •  l»o 

*50.  Curtesy  is  incident  to  offices  of  inheritance.     And  Lord  ^1^^^  sbW*  * 
Coke  has  cited  a  record,  firom  which  it  appears  that  John,  Duke  to  Cartesy 
of  Lancaster  was  allowed  to  exercise  the  office  of  seneschal  of  *"**  ^^•r« 
England,  at  the  coronation  of  J^ichard  IL)  as  tenant  by  the  cwr-  1  init  S9  «. 
tesy. 
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^1.  At  the  same  coronation,  John  Dymock  claimed  the  office 
of  king's  champioa,  as  tenant  by  the  curtesy,  and  was  admitted 
to  exercise  it  accordingly. 

62.  A  woman  maybe  endowed  of  an  office  of  inheritance,  as 
of  the  office  of  Marshal  of  the  Marshalsea,  to  have  the  third  part 
of  the  profits.  But  in  such  a  case,  she  must  contribute  a  thud 
part  of  the  charges.  As  also  of  the  third  part  of  the  profits  of 
the  office  of  keeping  the  gaol  of  the  abbey  of  Westminster. 

53.  Where  an  office  is  granted  to  a  person  and  his  heirs,  or 
to  a  person  and  his  assigns,  for  his  life,  it  may  in  some  cases  be 
assigned.  For  Jenkyns  states  it  to  have  been  held  by  all  the 
Judges  in  the  Exchequer  Chamber,  that  when  the  office  of  Cham- 
berlain of  the  Exchequer  was  granted  to  A.  and  his  assigns.  A.. 
might  assign  it,  but  could  not  make  a  deputy,  without  spedat 
words  to  enable  him. 

54.  There  is,  however,  great  obscurity  in  the  books  respect- 
ing the  assignment  of  offices.  In  a  ease  reported  by  Hardiest 
the  question  was,  whether  the  office  of  Teller  of  the  Exchequer 
which  had  been  granted  to  a  man,  habendum  to  him  and  his  as- 
signs, during  his  life,  could  be  assigned.  Serjeant  Glynn  con- 
tended that  the  office  was  assignable,  by  reason  of  the  word  as- 
signs in  the  patent ;  but  else,  it  would  not  have  been  assigna- 
ble, being  an  office  of  trust,  which  concerned  the  King  in  his 
revenue.  That  some  offices  were  m  their  nature  assignablct 
without  the  word  assigns,  and  some  not ;  as  a  paikership  wee 
*an  office  assignable  in  its  nature,  being  an  office  of  profit 
Others  were  not,  viz.  offices  of  public  trust,  as  the  office  in  ques- 
tion. So  offices  granted  to  men  and  their  assigns  were  assigna- 
ble; and  there  was  no  inconvenience  in  such  a  case;  for  if 
assigned  to  an  unfit  person,  the  Court  would  refuse  to  admit 
him.  Sir  Heneage  Finch  argued  on  the  other  side,  1.  That 
the  offiee  was  not  assignable,  without  the  word  assigns  ;  Because 
it  was  an  office  of  great  and  public  trust  2.  That  the  Ao&en- 
dim  did  not  alter  the  thing,  it  being  in  the  King's  case  :  for  it 
would  be  inconvexuent  that  the  King  should  have  an  officer  in 
such  a  place  put  upon  him  against  his  -will,  and  habendum  to 
him  and  his  assigns  was  no  other  than  if  it  had  been  to  him  and 
his  heirs,  which  would  have  been  void.  In  Hatlon's  case,  the 
office  of  a  garUer  granted  to  one  with  power  to  make  a  deputy^ 
did  not  extend  to  an  assignee,  because  it  was  an  office  of  trust 
There  was  no  precedent  of  an  assignment  of  such  an  office. 

No  judgment  was  g^ven  in  this  case,  the  King  having  stopped 
tiie  proceedings  by  a  writ  42s  re^  meoQ^tiZlo. 

55.  In  a  modern  case  it  was  held,  that  the  office  o^  R^fister 
of  the  Court  of  Chanceiy  wa«  assignable. 
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56.  It  is  laid  down  by  Lord  Coke,  that "  if  an  oficc,   cither  who  may 
in  the  grant  of  the  Kiiig,  or  of  a  subject,  which  ccmcerns  the  ad-  ^^^  Offices, 
ministration,  proceeding  or  execution  of  justice,  or  the  King's  Uq^'i^u 
revenue,  or  the  commonwealth,  or  the  interest,,  benefit,  or  safety 
<^the  subject,  or  the  like,  be  granted  to  a  man  that  is  inexpert, 
and  hath  no  skill  and  science  to  exercise  or  execute  the  same, 
die  grant  is  merely  void,  and  the  party  disabled  by  law,  and  in- 
capable to  take  the  same,  pro  eommoda^regU  etpopidi  ;  for  only 
men  of  skill,  knowledge,  ^and  ability  to  exercise  the  same,  are  •  134 

capable  of  the  same,  to  serve  the  King  and  his  people.'' 

67.  King  Edward  IV.,  by  letters  patent,  appointed  Thomas  Vintner*! 
Yitttner  to  be  Clerk  of  the  Crown.     The  Judges  of  the  Court  ^'^y^  xjt. 
of  King's  Bench,  with  the  assent  oi  the  Judges  of  the  Court  of  office,  pi.  48. 
Common  Pleas,  refused  him  ;  because  he  was  not  exercised  in  ^y*'*  ^^* 
Us  office,  nor  in  any  other  in  the  Court,  as  he  ought  by  a  long 
time,  and  so  declared  to  the  King.  Upon  which  the  King,  by 
the  advice  of  the  Justices,  appointed  one  John  West  clerk  there, 
who  was  expert,   and  sent  to  the  said  Justices  his  letters  under 
his  signet,  which,  after,  were  enrolled  in  the  same  Court,  that 
Aey  rejected  Vintner,  and  admitted  West 

5&  A  clergyman  was  made  chancellor  to  a  bishop,  and  con-  g       , 
firmed  by  (he  dean  and  chapter ;  but  because  he  was  not  learn-  Case, 
ed  in  the  canon  and  civil  law,  he  was  removed  by  the  ecclesias-  ^^  ^^''  ^- 
tical  commissioners  :  though  it  was  insisted  that  he  had  a  free- 
bold,  and  therefore  had  prayed  a  prohibition,  dret  it  was  de- 
Bied.  } 

Si.  A  grant  of  an  office  requiring  skill,  to  as  infant,  to  be  . 
exercised  in  prtuenH,  is  v<Md.    But  if  it  is  to  be  exercised  in 
fiUurOf  and  that  he  is  of  full  age  and  expert  when  the  office  is  to 
be  exercised,  the  grant  is  good. 

00.  Where  in  the  grant  of  an  office,  it  is  expressly  said  that  Young  r. 
it  BhaD  be  exercisable  by  deputy,  the  grantee  need  not  have  ^q^^'\  ^ 
such  skill  and  knowledge  as  is  necessary  to  the  execution  of  the 
office. 

61.  Offices  merely  miaisterial,  which  do  not  require  particu- 
lar skHl  and  knowledge,  and  exercisable  by  deputy,  may  be 
granted  to  any  person,  and  even  to  women.    Thus,  *  woman  Ladj  Ras* 
may  have  the  office  of  the  custody  of  a  castle.     And  Lord  Coke  'A^^*'P^^ 
mentions  an  mstance  of  a  woman's  havmg  the  office  of  forester  4  Inst.  3n. 
*in  fee  simple  ;  but  he  observes,  that  she  could  not  execute  the  *.  135 
office  herself,  but  was  ob%ed  to  appoint  a  deputy,  during  the 

eyre,  who  should  be  shown. 

62.  The  office  of  High  Constable  was  held  by  the  daughter  ^^J^^^*  ^^^ 
of  Humphrey  De  Bohun  Earl  of  Hereford  and  Essex.    The  ' 
office  of  Steward  of  England  was  held  by  Blanch,  daughter 
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of  Henry  Earl  of  Lancester,  in  whose  right  John  of  Oatant 

enjoyed  the  same.     The  office  of  Earl  Marshal  was  held  by 

a  female,  through  whom  it  passed  to  the  house  of  Norfolk* 

infra,  J  70.      j^^^  ^jj^  ^£5^^  ^f  Q^^t  Chamberlain  of  England  is  at  this 

moment  held  by  the  two   sisters  and  coheirs  of  Robert  late 
Duke  of  Ancester. 
•zeTciMd*  ®^'    Offices  which    concern    the  admmistration  of  justice 

such  as  those  of  Judges  of  the  King's  Courts  at  Westmin- 
ster, &c.  must  be  exercised  in  person,  not  by  deputy.  There 
is,  however,  one  exception  to  this  rule;  for  sheiifis,  though 
their  office  concerns  the  administration  of  justice,  may,  notwith- 
standing, appoint  deputies,  by  the  name  of  undersherifis. 

64.  There  are  some  offices  of  the  judicial  kind,  in  the  cre- 
ation or  grant  of  which  is  contained  a  power  of  appointing 

4  Inst  ^1.  ^  deputy.  Thus  the  Chief  Justices  in  Eyre  may  appoint  de- 
puties, by  the  express  words  of  their  patents,  to  exerdse  the 
office  for  thenL 

65.  A  ministerial  office,  which  is  to  be  exercised  by  the 
grantee  in  person,  cannot  be  done  by  deputy.     Thus  it  is  said 

7  h.  pt  10.     in  Dyer,  that  the  office  of  Carver,  being  an  office  of  trust,  can- 
not be  exercised  by  deputy.    But  ministerial  offices,  wluch  are 
,    not  of  trust,  and  do  not  require  any  particular  skill  may  in 
Case,  general  be  exercised  by  deputy.     And  all  offices  which  may  be 

0  Rep.  46.      assigned,  may  be  exercised  by  deputy. 

Idem,  48  a.  66.  Lord  Coke  says,  there  is  a  great  difference  between  a 
*  1S6  deputy  and  an  assignee  of  an  office.  For  *an  assignee  is  a 
person  who  has  an  estate  or  interest  in  the  office  itself,  and  does 
all  in  his  own  name,  for  whom  his  grantor  shall  not  answer,  un- 
less it  be  in  special  cases.  Whereas  a  deputy  has  no  estate  or 
interest  in  the  office,  but  is  the  officer's  shadow  :  he  does  aU 
things  in  the  name  of  the  officer,  and  nothing  in  his  own  name  ; 
and  for  whom  his  grantor  shall  answer. 

67.  A  deputy  cannot  in  general  make  a  deputy ;  for  a  depu- 
ty being  only  authorized  himself,  cannot  delegate  his  authority 
Ke«*i  lid.     *^  aiiother.     But  it  has  been  held,  that  a  steward  of  a  manor, 
Rajm.  658.    who  is  authorized  to  exercise  the  office  by  himself,  or  his  suffi- 
cient deputy,  may  enable  another  person  to  take,  a  surrender  of 
a  copyhold  out  of  court. 

1  Inst  107  b.       gg    Offices  of  inheritance  may  be    exercised  by  deputy,  in 

case  the  persons  entiUed  for  the  time  being  are  incapable  of  ex- 
ercising them  in  person  ;  as  where  such  offices  descend  to  in- 
fants or  women,  or  to  a  person  under  the  rank  of  a  knight ; 
]Eeaw.  171  a.  thus  the  offices  of  earl  marshal  and  high  constable  may  be  exer- 
cised by  deputy^ 
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69.  Humphrey  de   Bohun,  Earl  of  Hereford,  held  the  ma-  Backing- 
Bore  of  Harlefield,  &c.  of  the  King,  by  the  service  of  being  ^^l]  285*4. 
OoQstable  of  England ;  and  had  issue  two  daughters.    Upon  ^  Iq*^  ^^^  <>• 
a  question  how  the  daughters,  before  marriage,  could  exercise 
the  office  ;  it  was  resolved  that  they  might  make  their  sufficient 
deputy,  to  do  it  for  them :  and  after  marriage  the  husband  of 
the  eldest  might  do  it  alone. 

70.  In  the  case  respecting  the  office  of  great  chamberlain  of  ca.  146.  ' 
England,  which  was  heard  in  the  house  of  Lords  m  1782, 
Lady  Willoughby  de  Eresby   (the  wife   of  Mr.  Burrell,  since  ante,  ♦  f6. 
created  Lord  Gwydyr,)  who  was  the  eldest  of  the  two  sisters 
and  coheirs  of  *Robert  Duke  of  Ancaster,  claimed  the  office.  ^^'^ 
It  was  contended  on  her  part,  that  if  there  was  any  ground  to 
ny  that  the  office  had  descended  to  both  the  sisters,  still  the 
r^t  to  exersise  the  office  belonged  to  Mr.  Burrell,  as  the  hus- 
band of  the   eldest,  it  being  an  hereditary  office  in  gross,  held 
in  grand  serjeanty  ;  and  in  the  case  of  coheirs,  when  the  eldest 
happened  to  be  a  feme  covert,  was  to  be  executed  by  her  hus- 
band.   That  this  was  perfectly  agreeable  to,  and  warranted 
by,  the  usage  in  all  such  great  offices  as  had  in  the  course  of 
time  descended  to  heirs  general.     The  office  of  steward  of  Eng- 
hnd  had  descended  in  two  instances  to  the  eldest  daughter. 
The  office  of  constable  of  England  had  come  from  Humphrey 
de  Bohun,  by  his  marriage  withr  the  eldest  daughter  of  Milo 
Fitzwalter.  The  office  of  earl  marshal  of  England  canae  to  Roger 
Bigot,  Earl  of  Norfolk  in  right  of  his  mother  Maud,  who  was 
thefeldest  daughter  of  William  Marshal,  Earl  of  Pembroke.          t  «i    j 

The  following  question nnras  put  to  the  Judges : — "  The  late  vol.  36.  aoi 
Duke  of  Ancaster  having  died  seised  of  the  office  of  great  cham- 
berlain of  England,  leaving  Lady  Willoughby  de  Eresby  and 
Lady  Charlotte  Bertie  his  sistenw-and  coheiresses ;  does  the  said 
office  belong  to  the  eldest  alone,  or  to  both ;  or  in.  either  case 
is  the  husband  of  the  eldest  entitled  to  execute  the  said  office,  or 
nay  both  sisters  execute  it  by  deputy  ;  and  how  must  such  dep- 
uty be  appomted  1  Or  does  it  devolve  upon  the  king  to  name  a 
proper  person  to  execute  the  office,  during  the  incapacity  of  the 
heirf 

The  Judges  delivered  their  unanimous  opinion, — "  That  the 
office  belonged  to  both  sisters ;  that  the  husband  of  the  eldest 
^^  not  of  right  entitled  to  execute  the  ssdd  office.  That  both 
tttcrs  might  *execute  it  by  deputy,  to  be  appointed  by  them ;  *  138 

[  lach  deputy  not  being  of  a  degree  inferior  to  a  knight,  and  to  be 
approved  of  by  His  Majesty." — The  Lords  certified  accordingly ; 
uid  Mr.  Burrell,  being  created  a  knight,  was  appointed  deputy. 
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71.  With  respect  to  the  oaths  required  to  betaken,  and  the 
ceremonies  to  be  performed,  as  qualifications  for  holding  offices ; 
it  is  enacted  by  the  stat.  13  Cha.  II.  c.  1.  $  12.,  tbat  no  per* 
son  shall  be  chosen  to  any  office  of  magistracy,  place  of  trust, 
or  other  employment,  relating  to  the  government  of  any  city, 
corporation,  borough,  cinque  port,  or  other  port  town,  who  shall 
not  have  received  the  sacrament  according  to  the  rites  of  the 
church  of  England  within  one  year  next  before  such  election  ; 
and  that  every  person  so  placed  or  elected  shall  take  the  oaths  of 
allegiance  and  supremacy. 

72.  By  the  stat.  25  Cha.  IT.  c.  2.  commonly  called  the  test 
act,  it  is  enacted,  that  every  person  who  shall  bear  any  office 
civil  or  military,  by  reason  of  any  patent  or  grant  from  His 
Majesty,  must  take  the  oaths  of  allegiance  and  supremacy  and 
test ;  and  receive  the  sacrament  within  three  months  :  in  case 
of  neglect,  he  shall  be  disabled  to  bold  the  said  offices,  &c.  and 
forfeit  500i. 

An  act  is  passed  regularly  every  year  to  indemnify  persons 
holding  offices,  who  have  neglected  to  qualify  themselves  accord- 
ing to  the  provisions  of  this  statute. 

73.  By  the  stat  5  Geo.  I.e.  6»,  it  is  enacted,  that  all  per- 
sons in  the  actual  possession  of  any  office,  that  are  required  by 
the  test  act  to  take  the  sacrament,  &c.,  shall  be  confirmed  in 
their  respective  offices,  and  none  of  their  acts  be  questioned,  not* 
withstanding  tbehr  omission  to  take  the  sacrament ;  nor  shall 
they  be  removed,  or  otherwise  prosecuted,  for  or  by  reason  *of 
such  omission,  unless  such  person  be  so  removed,  or  such  prose* 
eution  commenced,  within  six  months  after  the  election. 

74.  The  intention  of  the  test  act  was  to  exclude  persons  who 
weijs  not  of  the  church  of  England  from  all  offices  which  con- 
eern  the  government ;  and  is  to  be  considered  as  prohibitory  on 
the  electors,  quoad  such  persons.  A  dissenter  being  therefore 
ineligible  to  such  offices,  cannot  be  fined  for  refusing  to  accept 
of  them. 

75.  Tke  corporatioa  of  the  city  of  London,  by  a  byelaw,  im* 
posed  a  fine  of  600L  upon  every  person  who,  being  elected, 
should  refuse  to  serve  the  of)Sice  of  sheriff.  The  chamberlain  of 
London  levied  debt  on  a  person  named  Evans,  for  the  penalty 
of  his  refusal  to  serve  the  office  of  sheriff:  who  pleaded  the  stiat- 
nte  13  Cha.  II.,  averring  that  he  was  a  protestant  dissenter, 
within  the  toleration  act,  of  scrupulous  conscience,  and  therefore 
had  not  received  the  sacrament.  The  plaintiff  replied  the  & 
Geo.  I.  which  confirms  members  of  corporations  in  their  respec«» 
tive  offices,  though  they  have  not  received  the  sacrament  To 
this  the  defendant  demurred,  and  judgment  was  given  in  favour 


.. 
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of  the  city  ;  but  reversed  by  a  special  commission  ;  and  the  re- 
▼ersal  affirmed  by  the  House  of  Lords. 

76.  It  is  enacted  by  the  stat  5  &  6   Edw,  VI.  c.  16,  that  Siatn<«  ' 
«11  persons  who  shall  sell  any  offices,  shaU  lose  and  forfeit  all  S^JVaj^. 
their  right,  mterest,  and  estate  in  such  offices,  and  in  the  gift  ^ns  Offices, 
and  nomination  thereof;  that  all  persons  who  shall  purchase 
such  offices,  shall  be  disabled  from  occupying  or  enjoying  the 
same ;  and  that  all  such  bargains  shall  be  void  ;  with  a  pro« 
viso,  that  all  acts  of  persons  ofiFending  against  this  statute,  ♦done  ♦140 

before  they  are  removed  from  their  offices,  shall  be  good  and  valid. 

77.  This  statute  extends  to  ecclesiastical,  as  well  as  to  tern-  3  inat.  I4t. 
^poral  offices,  which  concern  the  adnuuistration  and  execution 

of  justice.  Thus  it  was  resolved,  in  the  case  of  Doctor  Trevor^ 
chancellor  of  a  bishop  in  Wales,  that  both  the  office  of  chanceU 
lor,  and  that  of  register,  of  a  bishop,  were  within  the  statute  ; 
because  they  concerned  the  administration  of  justice.  Croke  in 
his  report  of  that  case  says,  it  was  held  that  although  such  of-  ca*^*'** 
fices  concerned  matters  principally  pro  8(ilute  animarumy  yet  they  Cro.  Ja.  t69. 
also  concerned  matters  about  matrimony,  and  legitimacy,  which 
touched  the  inheritance  of  the  subjects. 

78.  The  office  of  archdeacon's  register  is  within  the  statute  ;  ^f^''"* 
and  though  the  persons  to  whom  the  sale  and  grant  was  made  s'lat.  289. 
die,  yet  the  archdeacon  selling  such  office,  is  disabled  by  this  waf^V^* 
statute  from  making  any  other  grant  thereof;  and  the  king  shall  &7i. 

have  tfaie  nomination. 

79.  The  office  of  cofferer  of  the  king's  household  is  within 
this  statute  ;  so  that  if  a  person  purchases  this  office,  he  becomes 
thereby  disabled  from  enjoying  it. 

80.  Sir  R.  Vernon  being  coflTerer  of  the  king's  house,  sold  ^«'»n»'« 

the  same,  for  a  certain  sum  of  money,  to  Sir  A.  Ingram,  and  a**  1  iml  'ftS4a. 
greed  to  surrender  it  to  the  king,  to  tiie  uitent  that  a  grant  might  ^^^'  ^^  ^^' 
be  made  of  it  to  Sir  A.  Ingram.     The  surrender  was  according- 
ly made,  and  Sir  A.  I.  was  admitted.     It  was  resolved  by  Lord 
ChanceUor  Egerton,  the  Chief  Justice,  and  others,  to  whom  the 
king  referred  the  same,  that  this  sale  was  void  by  the  statute  ; 
that  Sir  Arthur  was  disabled  to  hold  the  office  ;  and  that  the  king 
could  not  *by  a  non  obstante,  dispense  with  this  act,  so  as  to  en- 
able Sir  Arthur  to  enjoy  the  office  at  any  time  ;  even  by  a  new  '  ^' 
grant  upon  a  subsequent  vacancy. 

81.  It  was  resolved,  in  a  modem  case,  that  9  contract  with         . 

the  warden  of  .the  Fleet  prison,  who  held  only  for  life,  under  BamMdeai 
,  the  crown,  that  for  a  sum  of  money,  he  should  surrender  the  Waiei,  «!• 
office  to  the  king,  to  the  intent  that  he  should  procure  from  the 
king  a  grant  of  the  office  to  the  purchaser,  was  void  by  the  stat- 
ute 6  &  6  Edw.  VI.,  Though  that  office  had  been,  and  might 
Vou  III.  12 
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be  granted  to  a  subject  in  fee  ;  and  that  a  bond  given  to  secure 
the  payment  of  such  consideration  money,  could  not  be  enforced 
in  a  court  of  law. 
LAjIng  ▼.  88.  In  another  case  it  was  held,  that  a  bond  given  by  any   of 

WiUei,  571.   ^^^  officers  mentioned  in  the  statute  5  &  6  Edw.  YL,  for  secur- 
ing all  the  profits  of  an  office  to  the  person  appointing,  was  void 
Law  T.  Law,  by  that  statute.     So  was  a  bond  given  by  such  an  officer,  to  sur- 

o  resi,  .  pgjj^g^.  ^jjg  office  whenever  the  person  appointing  chose. 
CnUiford  v.  83.  An  agreement  by  a  deputy,  to  pay  his  principal  half  the 
DaCardonel,  profits  of  the  office,  is  not  within  the  statute,  because  it  is  not 
Godolphin  v.  ^^  P^7  ^^^  ^  ^^^  '°  gross,  but  Only  a  part  of  the  profits  ;  which 
Tador,  Id.  I  mustbe  sued  for  In  the  principaPs  name,  for  they  all  belong  to 
135.  ^  h*^^  f  though  a  share  is  to  be  allowed  out  of  them  to  the  deputy 
for  his  trouble.  But  where  an  auditor  of  Wales  appointed  a 
ThomiMOB  deputy  :  and  it  was  agreed  between  them  that  the  deputy  should 
1 H.  Black,     receive  all  the  fees,  &c.  and  pay  the  principal  a  certain  sum  of 

*•  2001  per  annurn,  this  was  held  void. 

What  OfficM       84.  By  the  fourth  section  of  this  statute  it  is  provided,  that 

in*th«  ^statJ*"  **  ^^^^  "^*  extend  to  any  offices  whereof  any  person  shall  be 

ote.  WiUei    seised  of  any  estate  of  inheritance,  nor  to  any  office  of  parker- 

^  ^^'  ship,  or  of  the  keeping  of  any  park,  house,  manor,  garden, 

*  142  chase,  or  ^forest     By  the  seventh   section  it  is  provided-  that 

the  act  shall  not  be  prejudicial  to  the  Chief  Justices  of  the  King's 

Bench  and  Commoki  Pleas,  or  to  any^of  the  justices  of  assize, 

touching  or  concerning  any  offices  to  be  given  or  granted  b  j 

them. 

85.  The  offices  of  the  sixty  clerks  in  Chancery  are  not  with- 
Godbolt^f       in  this  statute,  nor  the  office  of  bailiff  of  a  hundred;  for  it  is 

4  Leon.  J3*    '^^  ^  ^®^®  ^^  tmstf  nor  does  it  concern  the  administration  of 

justice. 
Free,  in  Cha.      86*  This  statute  does  not  extend  to  commissions  in  the  ar- 

Symondi  v.     ^^'     ^^  *^  ^^  formerly  held,  that  the  office  of  purser  of  a 
GibtoD,         ship  of  war  was  not  within  it    But  Lord  Mansfield  has  said 

s  B^.*  Ss3.  ***  ^  *®  ^^^  ^^  **  Admiralty  were  to  take  money  for  th^ir 
1  H.  Black.  '  warrant  to  appoint  a  person  to  be  a  purser,  it  would  be  crindnal 
^i  Btat       *^  ^^^  corrupter  and  corrupted. 

19g/<nIIL        ^7.  By  the  statute  49  Geo.  III.  c.  12.  it  is  enacted,  that  all 

^'  **•  the  provisions  of  the  stat.  6  &  6  Edw.  VI.  shall  be  extended  to 

Scoduid  and  Ireland.     And  that  when  the  interest  of  any  per. 

son  shall  be  forfeited  under  that  act,  or  this  act,  the  right  of 

such  appobtment  shall  immediately  vest  in  and  belong  to  the 

WharaEqnv*    Crown. 

ty  wm  inter.  88.  Aa  the  provisions  of  the  statute  6  &  6  Edw.  VI.  do  not 
extend  to  all  the  cases  within  the  mischief  which  it  was  intended 
to  prevent,  courts  of  equity  have  frequently  interposed  ;  for 
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though  penal  laws  arc  not  to  be  extended,  as  to  penalties  and  Treat,  of  Eq, 
punifihments,  yet,  if  there  be  a  public  mischief  and  a  court  sees  ^-  ^«  ^  ^ 
private  contracts  made  to  elude  laws  enacted  for  the  public     ^ 
good,  it  ought  to  interpose. 

89.  A  person  gave  a  sum  of  money  to  another  for  procuring  MorrU  v* 
him  a  commission  in  the  marines.     Lord  Henley  decreed  the  M^CuUock, 
bargain  void  ;  and  said—"  I  lay  down  this  rule,  that  if  a  man  ^"^'  ^^ 
sells  his  interest,  to  *procure  a  permanent  oflSce  of  trust  or  ser-  *  148 
rice  under  government,  it  is  a  contract  of  turpitude  ;  it  i&  act- 
ing against  the  constitution,  by  which  the  government  ought  to 

be  served  by  fit  and  able  persons,  recommended  by  the  proper 
officers  of  the  Crown,  for  their  abilities,  and  with  purity. ** 

90.  Llfc-d  Rochfort  being  Groom  of  the  Stole  to  His  Majesty,  ^D^'ch^el 
and  having  the  right  of  recommending  pages  of  the  presence,  l  Brow  R.  124! 
treated  with  the  plaintiff^s  testator,  to  recommend  him  upon  a 
vacancy,  on  condition  that  he  should  grant  two  annuities  to  par- 
ticular persons.     An  action  bemg  brought  on  the  bonds  securing 

these  annuities  by  the  d^fendanf  s  testator,  for  the  arrears  of  the 
annuity,  the  plaintiffs  filed  their  bill  for  an  injunction*  The  de- 
fendants had  demurred,  and  the  demurrer  had  been  over-ruled. 
Upon  a  motion  to  continue  the  injunction,  upon  the  merits,  the 
answer  being  put  in^  it  was  ai:gued  on  the  part  of  the  plaintiffs, 
that  the  bonds  were  pro  turpi  causa :  that  Lord  Rochfort  having 
a  confidence  placed  m  him  by  the  King,  had  abused  that  confi- 
dence by  selling  his  recommendation ;  and  that  upon  the  public 
policy  of  the  law,  such  an  agreement  ought  not  to  stand.  On 
the  other  hand  it  was  argued,  that  it  was  allowed  this  was  not 
an  office  within  the  statute  of  Edw.  Y L  :  that  it  was  merely  an 
office  respecting  the  King's  private,  not  his  public  character  ; 
and  if  it  was  turpis  ctmiraeHis^  that  might  have  been  pleaded  at 
law. 

Lord  ThurloW  expressed  his  dqubts  whether  it  nugfat  not  have 
been  brought  upon  the  record  at  law,  by  a  plea,  and  made  a 
defence  there  to  the  action  :  but  thought  that  not  a  sufficient 
reason  to  prevent  his  interposition  ;  the  courts  of  law  never  hav- 
ing determined  that  it  could  be  so  brought  there  *as  a  defence  :.         *  144 
admittiiig  that  it  was  not  within  the  statute  of  Edw.  YL,  but 
treating  it  as  a  matter  of  public  policy,  and  onular  to  marriage 
brocage  bonds ;  where,  though  ttie  parties  are  private  persons, 
the  practice  is  publicly  detrimental.     He  ordered  the  mjunc-  ^JJJjJ^Jn  4 
tion  to  be  continued  till  the  hearing  ;  afterwards  upon  the  hear-  vea.  gn.* 
mg,  he  ordered  it  to  be  perpetual 

91.  Offices  may  be  lost  by  forfeiture  ;  by  acceptance  of  ain-  2a7£lSt' 
other  office  incompatible  with  that  which  the  person  holds ; 
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tind  by  the  deBtruction  of  the  principal  office ;  or  the  detenni- 
nation  of  the  thing  to  which  the  office  was  annexed. 
Byrorfoiturt.      92.  It  is  a  general  rule,  that  if  a  person  does  any  act  which 
is  contrary  to  the  nature  and  duty  of  his  office  ;  or  refuses  to 
perform  the  services  annexed  to  it,  the  office  is  forfeited ;  for 
in  the  grant  of  every  office,  there  is  a  condition  implied,  that 
the  grantee  shall  execute  it  faithfully  and  diligently. 
*'*'     **        93.  It  was  said  in  Lord  Shrewsbury's  case,  that  "  there  arc 
three  causes  of  forfeiture  or  seisure  of  offices ;  for  matter  of  fact : 
.    as  for  abusing,  not  uang,  or  refusing.  .  Abusing  or  misusing ; 
as  if  the  marshal  or  other  gaoler  sulBfer  voluntary  escapes,  it  is 
a  forfeiture  of  their  offices  :  so  if  a  forester  or  park-keeper  fell 
and  cut  down  wood,  unless  for  necessary  brush,  it  is  %  forfeit* 
ure  of  their  offices  ;  for  destruction  of  vert  is  destruction  of  veni* 
son.     As  to  non-user,  there  is  a  difference :  when  the  office 
concerns  the  administration  of  justice,  or  the  commonwealth,  and 
the  officer  ex  officio^  or  of  necessity,  ought  to  attend  without  any 
demand  or  request ;  there  the  non-user  or  non-attendance  in 
court  is  a  forfeiture.     As  the  office  of  chamberlain  in  the  Ex- 
chequer, prothonotary,  &c.  in  the  Common  Pleas,  &c. ;  for  the 
*  145  attendance  of  these  *and  the  like  officers  is  of  necessity,  for  the 

administration  of  justice.  So  the  attendance  of  the  Clerk  of  the 
Market  is  of  necessity  for  the  commonwealth  :  so  of  holding 
the  sheriff's  tonrn.  But  when  the  officer  ought  not  to  attend  or 
exercise  his  office,  but  on  demand  or  request  to  be  made  by  him 
to  whom  he  is  officer ;  there,  non«user  or  non-attendance  is  no 
cause  of  forfeiture,  without  demand  or  request  made.  But  when 
the  office  concerns  any  man's  private  property,  and  the  officer 
ought,  ex  officio,  to  attend  his  office  without  request ;  there  the 
non-user  or  non-attendance  is  no  cause  of  forfeiture,  unless  the 
non-user  or  non-attendance  is  cause  of  prejudice  or  damage/to 
him  whose  officer  he  is,  in  something  which  concerns  his  chaise. 
As  if  a  parker,  or  ewtos  parci,  does  not  attend  one  or  two  days^ 
and  within  these  days  no  prejudice  or  damage  happens,  it  ia  no 
forfeiture  :  but  if,  by  reason  of  his  absence,  persons  unknown 
Idll  any  deer,  it  is  a  forfeiture  of  his  office.  As  to  refusal,  it 
is  to  be  known,  that  in  all  cases  when  an  officer  is  bound,  upon 
request,  to  exercise  his  office,  if  he  do  it  upon  request,  it  Is  a 
forfeiture.  As  if  the  steward  of  a  manor  is  requested  by  the 
lord  to  hold  a  court,  which  he  does  not,  it  is  a  forfeiture. 
JcSren  ®^'  "^  filazer  of  the  Court  of  Common  Pleas  was  absent  fnmi 

Dj%Tr  U4  i.  his  office  during  two  years ;  and  farmed  it  from  year  to  year, 
without  leave  of  the  Court,  for  which  he  was  discharged  ;  and 
no  record  of  the  discharge  was  entered  on  the  roll.  Upon  hig 
bringing  aa  assise,  this  was  held  a  good  discharge. 
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95*  If  a  tenant  in  taQ  of  an  office  commits  a  forfeiture,  it  shall  "^  ^*P*  ^  ^* 
lind  the  issue  by  force  of  the  condition  tacite^  annexed  by  law 
to  such  estate.     But  if  *an  officer  for  life  commits  a  forfeiture,  ^^^ 

this  shall  not  affect  the  person  entitled  to  the  inheritance. 

96.  If  the  deputy  of  an  office  in  fee  does  any  act  by  which  Deputy.pL  tl 
the  office  ig  forfeited,  the  inheritance  of  the  office  is  thereby  lost. 
But  if  a  person  having  an  office  of  inheritance,  leases  it  for  life,  ?  ^^ifln  * 
and  the  lessee  commits  a  forfeiture,  this  shall  not  operate  as  a 
forfeiture  of  the  inheritance. 

97.  It  has  been  held  in  some  cases,  that  where  there  are  two  Bro.  Ab.  Tit. 
joint  officers,  the  forfeiture  of  one  is  a  forfeiture  of  the  other ;  for       ^>^  * 
both  are  one  and  the  same  officer,  and  the  office  is  entire.     It 
has  however,  been  determined,  that  where  an  office  is  granted 
to  two,   and  one  of  them  is  attainted  of  treason,  ^he  other  shall 
-not  forfeit. 

98.  Sir  £.  Nevill,  and  Henry  Nevill  his  son,  were  keepers  NeTille^e 
of  Alyngton  Park,  with  a  certain  fee,  during  their  lives,  and  the  ^\^^^^  y^^ 
life  of  the  longest  liver  of  them.  Sir  E.  Nevill  was  attainted  of 
treason.  The  question  was,  whether  the  King  should  have  the 
office  by  the  attainder.  Resolved,  that  bemg  only  an  office  of 
skiQ  and  confidence,  the  same  was  not  forfeited  to  the  King  : 
bat  that  the  survivor  should  hold  the  same  during  his  life. 

99.  Where  an  ecclesiastical  office  is  forfeited,  the  benefit  of  it  Woodward 
goes  to  the  King,  as  supreme  ordinary.  And  where  a  principal  ^^J^^f  7^^ 
officer  b  authorized  to  appoint  inferior  officers  under  him,  if  such  Poph.  119. 
inferior  officers  commit  a  forfeiture,  ttie  superior  officer  shall  *^*"*  ^''^^* 

I        take  advantage  thereof. 

100.  A  person  may  lose  an  office  by  the  acceptance  of  ano«  Aec«ptaiic« 
ther  office,  incompatible  with  that  which  he  already  holds.     And  ^^^i^^^ 
all  offices  are  incompatible  and  inconsistent,  where  they  inter-  ^ 

I        fere  with  each  other  ;  for  that  circumstance  creates  a  presump- 

I        fion  *that  they  cannot  be  both  executed  with  impartiality.  *  147 

101.  Thus  where  a  forester  by  patent  for  life,  havmg  been  4  Imt.  3i0. 
made  justice  in  eyre  of  the  same  forest,  hoc  vice,  the  forester- 
ship  was  held  to  become  void  ;  for  these  offices  were  incompat- 
ible, because  the  forester  was  under  the  correction  of  the  justice 

I        in  eyre,  and  he  could  not  correct  himsel£ 

L  102.  Upon  a  mandamus  to  restore  a  person  to  the  office  of  gam,  sid.^  * 

town  clerk,  it  was  returned,  that  he  was  elected  mayor,  and  305. 

sworn,  therefore  they  chose  another  town  clerk.     The  Court  Thatcher, ' 

was  strongly  of  opinion  that  the  offices  were  incompatible,  be- 1  Tarm  R. 

cause  of  the  subordination. 
I  103.  An  incidental  office  may  be  lost  by  the  destruction  of  DastmetioB 

the  principal  office,  or  the  determination  of  the  thing  to  which  ^  *  "°^^ 
the  office  was  annexed. 
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Howa|^«i  104^  {[Jug  James,  by  his  letters  patent  under  the  great  seal. 

Car.  59.  granted  offi/Aum  cuatoiU  of  a  park  to  Sir  Charles  Howard,  &a- 
bendum  to  him  for  life.  All  the  justices  and  barons  agreed^ 
that  the  park  being  dissolved,  the  office  was  determined  ;  for 
the  office  being  only  an  accessory,  must  follow  the  fate  of  the 
principal.  It  was  sJso  said,  thatif  a  person  grants  the  office  of 
steward  of  a  manor,  with  all  profits  of  courts,  &c.  and  the  ma« 
nor  is  afterwards  destroyed,  the  office  of  steward,  together  with 
the  casual  profits  annexed  to  it,  is  determined. 

105.  In  the  aboye  case,  an  annual  fee  of  401.  had  been  given 
to  the  parker,  issuing  out  of  the  king's  manors  in  the  county  of 
Surry ;  and  a  question  arose,  whether  that  was  determined  by 
the  destruction  of  the  park.  Walter,  Ch.  B.  held  that  it  was ; 
but  all  the  otheV  justices  and  barons  dissented  from  him,  because 
*  148  ^_  *the  annual  fee  was  granted  by  a  distinct  clause,  and  not*  out  of 
the  park  and  although  the  office  was  determined,  yet  because 
it  was  not  by  the  act  or  default  of  the  grantee  himself,  but  by 
the  act  of  the  grantor  only,  they  conceived  the  grantee  should 
enjoy  the  annuity. 
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Section  1. 


Feodal 


THE  dignities  or  titles  of  honour  which  now  exist  in  Dignities. 
England  derive  the  origin  from  the  feudal  institutions,  and 
were  first  introduced  here  by  the  Normans. 

*  All  the  feudal  writers  agree,  that  where  a  feud  was  granted  *  1 50 

by  a  sovereign  prince,  to  hold  immediately  of  himself,  with  a  ju-  ^i>Mrt  c.  i. 
risdiction  in  civil  and  criminal  cases,  it  was  called  a  feudum  no^ 
iib,  and  conferred  nobility  on  the  person  to  whom  it  was  granted. 

£.  Where  a  title  of  honour  was  annexed  to  a  feudum  nobUe, 
it  was  called  a  feudum  dignitatis.  And  all  feudal  sovereigns 
claimed  and  exereised  the  right  of  erecting  a  particular  tract 
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of  land  into  a  feudum  dignitatU;  by  annexing  to  it  a  dignity  or 

Lib  «.  ^^*^*  of  honour. 

Tit.'  10.  Thus  it  is  said  in  the  Liber  Peudorwmr^^Q^ui  a  pnncq>e  de  du^ 

caiM  aliquo  mvesHtusy  esty  dux  sdlito  more  voeatur.  Qui  vero  de 
tnarchiay  marchio  dicitur.  Qd  vero  de  oU^tio  comitiUu  inveetitus 
estf  comes  appelUUur,  From  which  it  appears  that  feudal  digni- 
ties were  those  of  duke,  marquis,  and  earl,  and  were  not  mere 
personal  distinctions,  but  annexed  to  lands. 

3.  The  dignities  of  earl  and  baron  were  well  known  in  Nor. 
mandy,  at  the  time  of  the  conquest ;  and  were  strictly  feudal, 
being  annexed  to  lands.  Thus  we  read  in  the  Grand  Cousta- 
mier,  c.  34.  Unde  notandum  est  quod  qwzdam  sunt  fnula  eapitO' 
liOy  qwzdam  subposUa.  Capitcdia  sunt  qua  in  capUe  tetenh/Ty  tit 
comitaiusy  baronic^  et  feuda  lorka.  And  it  appears  from  the 
53d  chapter^  that  the  nobility  of  Normandy  had  a  jurisdiction 
over  their  vassals.  JiUlites  autem  et  Mere  tenentes  qui  habont 
comitatus  vel  baronioB,  vel  digmtates  alias  feodalee,  rtel  feoda  lori- 
ec^y  velfrancas  sergenteriasy  vel  alia  Jranca  feoda  ac  KberOy  ha- 
beant  curias  suas  de  suis  resideoHbuSy  in  simpUcibus  quereUsy  levi- 
bus  et  grossis  mobilium  et  hereditatumy  et  de  UUrocimOy  Meet  per 
duellum  habeant  tenmnari. 

4.  There  was  a  specieaof  fief  noble  in  Normandy  called  an 
honour,  to  which  a  dignity  was  always  annexed  ;  *and  in  Duch- 
esne's Collection  of  Norman  Historians,  there  is  a  list  of  the 
great  fie&  in  Normandy,  in  which  mention  is  made  of  several 
honours. 

N°f  T^  5.  Upon  the  establishment  of  the  Normans  in  England,  the 

Conqueror  conferred  the  estates  of  such  of  the  Saxon  Thanes,  as 
had  fallen  in  the  battle  of  Hastings,  on  his  principal  followers  as 

Dissert,  c.  %  strict  fcuds  ;  to  be  held  immediately  of  himself,  by  fealty,  hom- 

'  1*  age,  and  military,  or  other  honourable  services.     These  were 

feuda  nobilia  ;  the  persons  to  whom  they  were  given  became,  by 
such  grants,  English  nobles  ;  and  when  about  the  20th  year  of 
William's  reign,  the  tenure  of  all  the  lands  in  England  was  de- 
clared to  be  feudal,  those  who  held  immediately  of  the  Crown 
by  military,  or  other  honourable  services,  constituted  the  no- 

iUgis^ad"*  bility,  or  first  class  of  persons  in  the  kingdom. 

Farliament.  $.  At  this  period  the  feudal  law  was  fully  established  in  all 
the  kingdoms  of  Europe.     William  held  the  duchy  of  Normandy 

Crai|.  Lib.  3.  of  the  Crown  of  France  as  a  strict  feud  ;  and  the  only  ideas  of 

Tit.  2.  f  le.  government  which  he  or  his  followers  could  entertain,  must  have 
been  purely  feudal.  Now  it  was  an  universal  principle  of  that 
polity,  that  the  lord  should  hold  a  court  for  the  administration 
of  justice,  and  the  government  of  the  seigniory,  which  was  com- 
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posed  of  lumself  and  his  vassals,  who  were  bound  by  their  ten- 
ure to  attend,  and  asnst  him  with  their  advice. 

7.  In  conformity  to  this  principle  we  find  that  the  first  mon- 
archs  of  the  Norman  line  held-  a  gpreat  court  in.  their  palaces  at 
Christmas,  Easter,  and  Whitsuntide  ;  which  was  attended  by  all 
their  immediate  vassals,  and  was  called  ctaia  regie.      These 
were  so  refular,  as  to  be  called  by  the  old  historians  curia  de 
more,  or  curia  regis  de  mare  coadunata^  for  which  no  summons 
was  necessary:  if  the  king  wanted  to  ^consult  his  barons  at   *      «  152 
any  other  time,  he  used  to  send  them  a  summons  to  attend  him 
on  a  particular  day.     These  letter  councils  are  called  by  Ead- 
merus,    conventu$  prineipwn  ex  prcBcepto    regis;  to    distinguish 
them  firom  the  former  regular,  meetix^gs,  at  the  three  great  festi- 
vals. 

8.  The  power  of  feudal  sovereigns  over  their  vassals  was  ex« 
tremely  Umited  ;  they  had  no  right  to  demand  any  services  or 
dhties  but  those  which  were  expressly  reserved  upon  the  investi- 
ture of  the  feud  :  therefore  as  to  all  things  extra- feudal,  the  par- 
ticular consent  of  the  vaftsals  was  necessary.     Hence  arose  the 

'  practice  of  summoning  them  to  the  lord's  court,  to  procure  dieir 
consent  to  such  new  measures  as  the  sovereign  might  wish  to 
adopt ;  but  particularly  to  obtain  their  concurrence  to  any  new 
tax  or  imposition  ;  which  gave  rise  to  those  general  assemblies 
that  upon  the  continent  were' called  states-general,  and  in  Eng- 
land parliaments. 

9.  The  curia  regis  was  therefore  the  original  of  our  parlia- 
ments ;  though  in  process  of  time  the  general  meetings  of  all  the 
barons,  when  called  together  by  a  summons  firom  the  king  ac- 
quired the  names  of  magnum  eansUium^  and  ammune  catmUum 
regm  ;  and  the  appellation  of  cwria  regis  was  only  applied  to 
that  constant  and  permanent  court,  which  was  held  in  the  king*B 
palace,  for  the  administration  of  justice,  and  the  management  of 
the  king's  revenue. 

10.  The  duty  of  attending  the  cwria  regis  conferred  a  species  Crai^.  Lll>.  fL 
of  dignity  on  those  who  were  bound  to  it,*  by  which  they  came  *  Tit «.  •  10. 
to  be  considered  as  a  distinct  and  superior  class  of  persons* 
They  were  called  peera  fit)m  the  word  pa/r^^  which  in  the  feu-  Sbslm.  OImiii. 
dal  law  denoted  persons  iiolding  of  the  same  lord,  under  the  ^^^  ^'•■- 
same  tenure,  laws,  and  customs,  and  with  equal  powers  ;  *for     ^        *^^ 
in  that  system,  the  tenants  of  every  lord  who  met  together  in 
bis  court,  to  determine  the  disputes  arising  within  his  seignory^ 
were  called  pwres  eurue. 

11.  In  conformity  to  those  feudal  prindples  which  have  been 
stated  in  the  preceding  sections,  we  find  ^at  during  the  reign  of 
William  I.  and  that  of  his  sons,  and  eten  down  to  the  end  of 
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Tit.  of  Hon. 
part  3.  c.  5. 
{30. 


c.  14. 


*  164 

1  iDst.  108. 


Baronei  Ma- 
jores  et 
Minoret. 


Id.  c.  5.  f  31 


the  time  of  King  Henry  III.i  every  person  who  held  Im  land^ 
immediately  of  the  Crown,  as  an  earldom  or  barony,  or  by  the 
service  of  one  or  more  knigmis,  was  a  member  of  the  magnwn 
eonWZttim,  ov  parliament* 

12.  Mr.  Seldon  ha»  produced  such  proofs  of  this  hcU  dur- 
ing the  reigns  of  William  Rnfus  and  Henry  I.,  as  nught  be  ex- 
pected frmn  the  paudity  of  materials  relating  to  4hat  period. 
As  to  the  reign  of  Kii^  Heniy  II.  he  says,—"  To  the  parlia^ 
ment  of  Northampton  also,  or  the  magnum  oansiUum,  as  Rog- 
er of  HoEvendea  and  others  call  it,  held  in  October,  11th  year  of 
Henry  II.  or  1165,  all  tfmt  were  tenants  in  chief  were  summcmed. 
Castro  ^wthamptonidy  (saith  an  ancient  writer  of  the  life  of 
Thomas  Beckett  archbishop  of  Canterbury,  speaking  of  the 
king)  soUnne  stcauens  ceUbrare  coimZttim,  ommes  qui  d€  rege  Um» 
hwU  in'  cofilhy  mamdari  fedu 

M,  In  the  reign  of  King  John,  we  have  the  unanswerable 
evidence  of  ;majfna  eharta  to  this  fact;  for  in  that  celebrated 
statute,  there  is  an  express  stipulation,  to  summon  to  the  e<w»- 
mwte  ctmrillum  regni,  not  only  all  the  earls  and  barons,  but  also  all 
the  king's  tenants  in  copite.  Onmes  Uhs  qui  de  nobis  temntin 
eapUe. 

14.  The  persons  who  held  their  4ands  immediately  of  the 
Conqueror,  are  4ill  enumerated  in  Doomsday,  and  in  the  appen- 
dix to -Doctor  Brady's  Introduction  to  the  History  of  England  ; 
they  do  not  exceed  seven  ^hundred,  several  of  whom  held  in  so- 
ci^e.  These  possessed  all  the  lands  in  the  •  kingdom^  except 
what  belonged  to  the  churchy  and  to  the  crown. 

15.  In  the  reig^  of  King  John  an  alteration  of  great  impor- 
tance took  place  in  the  rights  of  the  barons  and  tenahts  in  ca- 
pUej  for  only  the  principal  barons,  or  baran$$  majoreif^  were 
summoned  to  tittend  parliament,  by  particular  writs  from  the 
king ;  and  thereat,  who  acquired  the  appellation  of  barones  mi* 
nar'eSf  were  called  by  one  general  summons,  from  the  sheri£b  of 
their  respective  counties.  > ' 

This  practice  was  recognized  and  legally  established  by  the 
magna  chatta  of  Kii^  John,  c.  14.,  by  which  it  was  declared, 
that  pal^liaments  should  in  future  be  summoned  in  that  manner. 
-^£f  ad  habendum  eommune  eansUium  regni  de  auxiUo  anidendo, 
eMier  quam  in  trUme  casUnUi  prtiictiei  vel  de  scutagio  asMendo^ 
summoneri  fademiue  archiepiscopoSi  qnecopoe,  abbates,  tomiMf.  eC 
maforsf  bartmee,  rigiUatim  per  Ktems  nostrae^  et  preterea  facie^ 
fnue  summoneri  in  generati  per  we  eamitea  nostra,  omnee  lUoe  qui 
de  nobis  tenttnt  in  eapU&,  ^, 

16.  Selden  supposes,  thlit  in  consequence  of  the  quarrels  be* 
tween  King  John  and  the  barons,  several  baronies  had  esdieat- 


Tiih  XXVI.  Dignitiei.  Ch.  I  $  16^90.  lOS 

ed  to  tbe  Crown,  ieither  by  attainder  or  otherwise  ;  which  were. 

pardy  granted  to  otheis,  and  partly  retained  as  rewards  for  those 

who  should  come  over  to  the  kin|^.    That  several  barons  were 

also  so  decayed  in  their  estates,  as  not  to  be  able  to  support 

their  rank  :  and  the  ancient  barons,  or  bwranes  majares^  who  re  • 

tained  their  possessions,  foreseeing  that  their  dignity  tnight  be  & 

minished,  if  the  new  tenants  in  chief,  or  grantees  of  the  escheated 

baronies,  and  the  decayed  barons,  should  remain  equal  to  them  ; 

procured  a  law  in  some  of  the  parliaments  ^preceding  the  Great  ^  156 

Charter,  by  wUch  they  only  in  future  should  be  etiled  barons  ; 

and  the  rest,  tenants  in  chief  only,  or  kmghts  :  bait  because  their 

ancient  name  could  not  be  wholly  taken  fromtiiem,  therefore  the 

addition  of  majores  was  given    to  the  ancient  and   more  pow« 

erful  barons  ;  and  that  ofminares  to  the  others. 

17.  From  this  period  the  right  of  sitting  in  parliament  ap?  N^easittj  of 
p^rs  to  have  been  confined  to  those  petsons  who  ^fere  possessed  scmlmont. 
of  entire  baronies.     But  in  the  reign  of  King  Henry  III.  a  atiB  • 
greater  alteration  took  plaoe  in  the  rights  of  the  herons  :  for 
whereas  every  tenant  in  capiu  wa«  before  that  period,  ipso  faek^ 

a  parliamentary  baron,  and  entitled  to  be  Bummooed,  either  by 
the  king's  writ,  or  by  the  slvriff ;  yet  about  thai  time  some  new 
law  is  said  to  have  been  made,  by  which  it  was  established)  that 
no  person,  though  possessed  of  a  barony,  should  come  to  parlia« 
men#,  without  being  expressly  summomed  by  the  King's  writ 

18.  This  fact  was  first  mentioned  by  Camden,  who  cites  an  ^Jj*^*^ 
ancient  writer  without  naming  him,  as  his  auttiority.     Bit  ewtm, 

(Hen.  HI.)  ex  saHs  antlquo'  9tr^tort  loftior,  post  magnas  ptrtwr^ 
ha^.iones  tt  enormes  vexoHonee  inhr^pnm  regtm,  /Sinumem  De  Men- 
Ufw^y  tt  aiioe  baronesy  motof  et  susceptisSf  HutuU  ^  ordinoet^  fuod 
amnes  iK  eamtes  tt  hanmes  regni  Jhhglim,  fiii6«s  ip$e  rex  d^natw 
est  brevia  swntnonOSatds  dtrigere^  ventrent  ad  parltamendim,  et  fion 
oItT/  fUsi forte  d&mitius  rex  aUa^  f>d  smUia  brevia,  eis  dirigere voU 
tnsseL 

19.  Selden  appears  to  have  given  but  little  credit  to  this  nar-  H.  t.-5. 1  «l. 
ration ;  and  says  he  never  could  discover  who  this  anoient  wri- 
ter, cited  by  Camden,  was  :  but  thought  diat  not  long  aftar  the 

Great  Charter  of  King  John,  some  law  was  made  that  induced  ^ 

the  utter  exchision  *of  all  tenants  in  chief  from  parliament,  be-  *** 

i^de  tiie  ancient  and  greater  batons,  and  such  others  as  the  long 
should  in  like  manner  summon*  „       ^ 

20.  Wnh  respect  to  the  different  ordors^  and  names  of  dig-  DiJJliilei. 
nities,  the  most  ancient  are  dioae  of  baron  and  eari.     Spelman 

says,  the  word  baro  was  introduced  here  by  the  Normaup.    It 
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was  originally  synoniinous  with  fiotno  :  and  a  yery  learned 
French  antiquary  was  of  opinion^  that  all  those  persons  to  whom 
feuds  were  granted  by  kings  and  sovereign  princes,  were  called 
banmes  $t  homines  regU*  sive  qui  haminium  regi  debpU.  Belden 
says,  that  in  the  extracts  out  of  the  inquisitions  taken  in  the 
time  of  King '  John,  phrases  of  tenenUs  per  barmdam  et  nrvi- 
Ha  mUtariOy  and  mUtee  et  barones  tenentes  in  capite  de  rege^  are 
used  for  the  same  persons.  In  another  place  he  observes,  that 
tenere  de  rege  in  capite^  hcAere  poeeesriones  sicui  baroniamy  and  to 
be  a  boron,  with  a  right  to  sit  with  the  rest  of  the  barons,  in 
councils,  or  courts  of  judgment,  according  to  the  laws  of  that 
time,  were  synonimous.  And  Spelman  says,  JEvo  HenrUi  se* 
ctmdi  qucifrie  tenura  in  capUe^  habebatur  pro  tenura  per  baro- 
niam. 

21.  Lord  Coke  has  observed,  that  in  ancient  records,  Ike 
barons  included  the  whole  nobility  of  England  ;  because  regu- 
larly aU  noblemen  were  barons,  though  they  had  a  higher  dig- 
nity  :  and  the  great  council  of  the  nobility  were  all  comprehend- 
ed under  the  namte  of  the  council  de  baronage. 

22.  In  consequence  of  the  practice  of  subinfeudation,  the 
great  lords  called  their  immediate  nassals  barons  ;  particularly 
those  who  were  earls  palatine.  Thus  the  earls  of  Chester  had 
their  barons :  the  city  of  London  and  the  cinque  ports  bad  aU 
so  theur  barons  :  the  parliamentary  barons  were  therefore  called 
barones  ^regis  or  barones  regni ;  in  order  to  distinguish  them 
from  those  inferior  barons. 

23.  The  next  name  of  dignity  is  comes^  earl,  which  was  also 
introduced  here  by  the  Normans.  An  idea  formerly  prevailed, 
that  the  appellation  eomes  arose  from  the  circumstance  of  the . 
earl's  being  cornea  et  sodas  pkeo  in  percipiendis  ^  because  general- 
ly the  earl  had  a  third  part  of  the  profits  arising  from  the  pleas 
of  the  county  :  but  Selden  dissents  from  this  opinion. 

24.  The  next  name  of  dignity,  in  point  of  antiquity,  and  the 
first  in  rank,,  is  that  of  dux^  duke  ;  which  originally  signified 
the  commander  of  the  army,  not  only  among  the  Romans,  but  al- 
f  0  during  the  middle  ages. 

25.  The  first  creation  of  this  title,,  as  distinct  from  that  of 
earl ;  for  in  elder  times,  Selden  says,  they  were  synonimous ; 
wasin  the  eleventh  year  of  King  Edw.  III.  when  that  monarch 
created  his  eldest  son  the  Black  Prince,  being  then  Earl  of  Ches- 
ter, into  the  title  of  the  duke  of  Cornwall. 

26.  As  dux  and  duke  was  used  in  the  description  of  earls, 
many  ages  before  it  became  a  distinct  dignity  of  itself ;  so  also 
that  otmarchhi  or  marquis,  was  sometimes  used  both  for  earls 
and  barons  but  especially  for  those  who  were  lords  marchers. 
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or  govemore  of  frontier  proidnces;  from -whence  the  word  orig- 
inated. 

27.  The  title  of  marquis,  as  distinct  from  other  titles  of  hon- 
our, was  unknown  in  England  until  the  beginning  of  the  reign  of 
Kiflg  Richard  II.,  who  created  R<d>ert  Da  Vere,  then  Earl  of 
Oxford,  Marquis  of  Dublin.* 

l^8.jTfae  most  modern  title  is  that  of  viscount,  which  in  point 
of  rank  is  between  that  of  earl  and  of  ^baron.     It  was  first  intro-  *  158 

daced  into  England  by  King  Henry  VI.,  who  created  John  Lord 
Beaumont,  Viscount  Beaumont,  by  letters  patent. 

29.  With  respect  to  the  various  modes  by  which  dignities  BipiitiM  by 
may  be  created,  it  has  been  shown  that  all  dignities  were  origin-  Tenare. 
ally  annexed  to  the  possession  of  certain  estates  in  land  ;  and 
therefore  must  have   been  created  by  a  grant  of  those  estates. 

Thus  Ingulphus  says  of  William  I.,  Cmnitatus  et  baronias  JVor- 
manms  suis  distribidt.  These  were  clearly  dignitieft  by  tenure, 
of  which  there  are  some  instances  to  be  found  in  our  ancient  re- 
cords. 

30.  The  dignity  of  baron  was  formerly  annexed  to  the  pos-  ' 
session  of  the  manor  oi  Kingston  Lisle,  in  Berkshire,  as  appears 
by  a  patent  under  the  great  seal,  and  with  the  authority  of  Par- 
liament, in  22  Hen.  VL«  expressly  declaring  that  the  possessors 
of  that  manor  had  beeii,  by  reason  of  that  possession,  barons  and 
lords  of  Lisle  ;  and  by  that  name  had  place  and  seat  in  Pariia- 
ment  from  time  immemorial ;  and  confirming  that  right  to  John 
Talbot,  the  person  who  then  possessed  it,  his  heirs  and  assigns 
forever,  being  lords  of.  the  saidu*ifkianor  ;  by  which,  Lord  Coke 
says,  he  had  a  fee  simple,  qualified  in  the  dignity,  determinable 
by  the  alienation  of  the  manor.  By  another  patent,  15  Ed w. 
IV.,  reciting  as  in  the  former,  and  that  Edward  Grey  was 
seised  in  right  of  his  wife,  Elizabeth,  of  the  said  manor,  that 
prince  grants  to  the  said  Edward  Grey  the  title  and  dignity  of 
Baron  Lisle,  to  hold  to  him  and  his  heirs,  by  the  said  Elizabeth. 

SI.  In  the  Rolls  of  Parliament,  11  &  27  Hen.  VI.,  there  are 
some  proceedings  respecting  Ae  earldom  of  Arundel,  in  which  it 
is  £stinctly  admitted  by  the  House  of  Lords  and  the  Judges, 
that  Ute  dignity  of  *earl  was  annexed  to  the  seisin  and  posses-         *  159 
won  of  the  castle  and  honour  of  Arundel.    These  will  be  fully  $50j  ^i. 
stated  hereafter. 

S2*  There  is  great  reason  to  belicYe,  that  for  the  first  two 
centuries  after  the  conquest,  every  lord  of  a  manor  who  held  of -^.^  2 

the  King  tn  capUe  was  deemed  a  baron,  and  his  manora  bar^  $36,  ike/ 
ony*    When  the  greet  lords  had  created  inferior  manors  to  be 
hdd  of  themselves,  it  is  probable  that  those  only  who  possessed 
what  Bracton  calls  tMrneria  ctgntaliOf  were  called  banmes  ma^ 
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joresy  and  retained  the  dignity  of  barons  ;  while  those  vho 
had  only  a  manerium  nan  capUaley  were  called  barone$  Mtnoreg, 
And  the  Crown  having  ceased  to  suinmon  them  to  Parliament 
in  the  reign  of  King  John,  or  that  of  his  son,  they  lost  the  dig- 
nity, together  with  the  appellation  of  barons,  and  became  mere 
lords  of  manors. 

33.  Every  barony  had  a  principal  mansion  or  castle,  upon 
it,  which  was  called  the  caput  banmw ;  and  was  so  appropri- 
ated to  the  person  entitled  to  the  barony,  that  a  widow  was  not 

s  lost  16.  dowable  of  it  And  where  a  barony  descended  to  daughters; 
the  caput  barcnia  was  allotted  to  the  eldest. 

^2^^'  ^'  ^'  ^^-  I*  ^^^  ^^^^  stated,  that  every  lotd  of  a  manor  had  a 
jurisdiction  over  his  tenants.  In  the  greater  manors,  tins  was 
in  criminal  as  well  as  in  civil  cases.     And  Spelman  thought 

Gioti.  Toce     that  a  criminal  jurisdiction  was  the  circumstance  wlucfa  consti- 

^^^^'  tuted  a  barony  ;  for  a  civil  jurisdiction  was  incident  to  every 

manor. 

2  lost  7  ^^'  ^^  ^^^  essential  to  a  barony  that  it  should  be  held  of  the 

Crown  in  capUe.  And  it  is  said  in  a  tract,  intituled,  **  An  In- 
quiry into  the  Manner  of  creating  Peers,'*  supposed  to  hav^ 
been  written  in  171 9,  by  Mr.  West,  afterwards  Lord  -  Chancel- 
lor of  Ireland,  that  although  every  barony  was  a  tenure  in  ea- 

*  160  /nte,  *yet.  every  tenure  in  cqpite  was  not  a  barony.  That  since 
the  term  tenant  in  ctg^e  was  equally  applicable  to  all  services, 
what  distmguished  a  baron  from  all  other  tenants  in  eapUe,  must 

]  Inst.  2tt  a.  have  been  the  reservation  of  some  particular  services,  which  were 

6— ?S*  ^  ^'  ™P'^®*  ^  ^^^  words  tenere  per  ^^aroniafn.     There  arc  some  au- 

Coliios/l09.    thorities  in  our  books,  to  shew  that  all  the  ancient  baronies  were 

138.184.        held  by  grand-serjeanty  ;  and  that  the  particular  and  honorary 
.     .  .^      service  due  for  a  barony,  was  attendance  in  Parliament,  when 
summoned. 

Ub.  9.  c.  4.  36.  In  Glanville's  time,  the  relief  of  a  knight's  fee  was  100^., 
but  that  of  a  baron  was  uncertain.     It  was  afterwards  declared 

Bract.  84  a.    fey  the  magna  charta  of  King  John,  c.  S.,  that  the  ancient  relief 
of  a  baron,  de  baronia  integraj  was  100  marks. 
»   37.  A  barony  was  sometimes  called  an  honour,  as  appears 

Voce  Honor.  ^^^^  ^^^  following  passage  in  Spelman's  Glossary.— fiimor  ab 
Anglo  JVWmonnM  dietum  Metur  unhacujusque  majoris  baronis 
feodale  patrknoniumy  [sen  baronia,  UH  manerium  phtrimis  ga«- 
det  (interdum  feodit  eed  phrunque)  tenementis  caneuetudinibne 
serviHis,  ^c.  Ita  honor  plurima  cotf^leetUur  maneriay  plurima 
feoda  mUUariOf  plurima  regalia^  ^c.  Dicius  etiam  hie 
oUm  e$t  benefieium  ecu  feodumregaUj  ietUue  fu«  temper  a.  rege  m 
tapiie.  The  proprietors  of  these  baronial  estates,  or  land  bar- 
onies,  were  all  entitled  to  sit  in  parliament  tm  die  reign  of  Hen- 
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ry  111*9  vho  made  a  law,  which  has  been  already  stated^  that  no 

person  should  attend  parliament  without  a  writ  of  summons. 

And  diough  it  has  been  shown  that  this  law  did  not  apply  to  the 

great  barons^  yet  probably  the  Crown  frequently  availed  itself 

thereof,  by  omitting  to  summon  some  of  the  lesser  barons«  or 

those  who  acquired  estates  held  per  baraniam  ;  for  some  passa* 

gestn  our  antient  records  evince,  that  after  the  *  reign  of  Hen.  *  161 

III.  idl  tenants  p^r  hanmiam  were  not  peers  of  parliament. 

88.  It  is  stated  in  Mathew  Paris,  anno  1070,  that  soon  af- 
ter die  Conquest,  the  lands  of  the  bishops  and  great  abbots, 
which  had  been  held  before  m  frankalmoigM^  were  declared  to 
be  baromes ;  by  which  the  bishops  and  abbots  were  bound  to  at- 
tend tbe  curia  regis.  It  is>  however,  probable  that  they  did  not 
wBlingly  acqviesce  in  this  alteration ;  for  when  Ae  immunities 

of  the  church  were  so  much  restrained  at  Clarendon,  it  was  ex-  ^^*  i^* 
pressly  enacted,  that  all  ecclesiastics  who  held  their  lands  of  the 
King,  should  thereafter  hold  per  hartnAam^  and  attend  the  cwia  speim. 
regie*     •ArAiepieeopi,  epiecopt,  tt  wmerta  per9onm  qui  de  rege  ^^°^''**q. 
tmmt  in  capUe,  habeant  po8se9ri(me$  euoe  de  rege  eicut  baroniam:  ,^,  297*  a, 
it  inde  re^ffcnieamt  juiHeiariia  et  mitdstris  regis:  et  sequantvr  et  4  Imt.  45. 
fadont  mimes  constiHwdmes  rsgias :  et  sktU  cateri  barones,  de- 
korU  titlereste  Jiidteiie  curice  regis  ettm  frarom6tie ;  qmtusque  per" 
vetdattar  ad  dindnuUanem  membrarum,  vel  ad  meriem.  . 

89.  Lord  Coke  observes,  that  unless  an  ecclesiastical  person  coUUis,  ill* 
held  per  baroniant,  the  Kix^  had  no  right  to  summon  him  to  par- 

tiament ;  consequenfly  he  was  not  bound  to  obey  such  summons : 
because  quoad  seevdaria^  he  b  mortma  in  lege^  therefore  not  ca- 
pable to  have  voice  in  parliament, .  unless  he  held  per  baroniam. 
And  though  such  a  prelate  regular  had  been  often  called  by  writ, 
and  had,  de  faeto^  had  voice  and  place  in  parliament,  yet  if  in 
rd  eerilaU  he  held  not  per  baronumt  he  ought  to  be  discharged 
of  that  service,  and  to  sit  in  parliament  ho  more. 

40.  The  abbot  of  St  James,  near  Northampton,  was  sum-  Seid.  Id. 
moned  to  parfiament  by  King  Edw.   II.,  but  upon  showmg  that  41^3^,  44, 
be  did  not  hold  of  the  Crown  per  baromam^  he  was  excused.    In 

^  neat  reign,  the  *abbot  of  Leicester  obtained  letters  patent,         *  162 

reciting  that  he  did  not  hold  any  lands  per  baronianh  p^  gt^od 

ai  partiamenta  sea  canctUa  nostra  venire  teneahcr,  and  declaring 

that  he  and  his  successors  should  be  for  ever  exonerated  from 

coming  to  parliament     From  which  it  may  be  inferred,  that 

the  particular  service  due  for  a  tenure  per  baroniam^  was  at- 

tendanceon  parliament,  when  summoned. 

41.  The  dignity  of  earl  was  originally  annexed  to  the  pos- 
lessbn,  either  of  an  entire  county,  with  jura  regaHa ;  in  which 

esse  the  county  became  palatine,  and  the  earl  thereof  had  royal  4  imt.  t04. 
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jurisdiction!  both  civil  and  criminal,  and  royal  seigniory  ;  as  in 
the  case  of  the  earldom  of  Chester  :  or  where  the  King  created 
a  person  earl  of  a  county  with  the  third  part  of  the  profits  of  the 
pleas  of  such  county  court :  or  where  the  King  grants  a 
considerable  tract  of  land  to  a  person,  to  hold  per  servitum  wdus 
camittxtus  :  in  all  which  cases  the  earidom  was.held  by  tenure. 

42.  An  earldom,  like  a  barony,  was  a  feudal  lordship,  con- 
Sold  Id  no  ^^^^  ^^  demesnes  and  ^services,  held  of  the  Crown  m  cfl^e» 

*  with  a  civil  and  crimmal  jurisdiction  ;  and  it  is  declared  by 
magna  chartay  c.  3.  that  the  ancient  relief  of  an  eari,  de  comUa^. 
tu  miegroy  was  a  hundred  pounds. 

43.  The  possessions  of  an  earl  were  frequently  called  faon^ 
ours,  as  well  as  those  of  barons.  When  they  came  into  the 
hands  of  the  King  by  forfeiture  or  escheat,  they  were  distin- 

M  d  £    h     ^uis'^^^  ^^^  ^^^  ancient  possessions  of  the  Crown,  by  the  name 

c.  10.  f  4.  '    of  honores  cwnitum.    So  where  a  new  earl  was  created  of  such  a 

forfeited  or  escheated  earldom,  the  possessions  were  usuidly 

2  Inst  8.        granted  to  him  by  the  name  cthoMMr  comitains;  and  in  the  char<- 

Seid  Id     10  ^^^  ^^  creation  of  earls,  a  clause  was  frequently  inserted,  ena« 

#  1*63  ^^^^  th&ra  to  hold  all,  or  a  "^part  of  their  estates,  and  also  their 

future  acquisitionf ,  eub  eomitali  hmore  ;  by  which  those  lands 

became  parcel  of  their  earldoms. 

44  The  dignity  of  duke  was  also  originally  annexed  to  the 
possession  of  lands,  for  when  King  Edward  I.  created  the  Black- 
Seld.  Id.  {29.  Prince  Duke  of  Cornwall,  he  gave  him  a  charter,  by  which  he 
f.  granted  to  him  the  name  and  honour  of  Duke  of  Cornwall,  the 

office  of  sheriff  of  Cornwall,  together  with  several  manors  and 
franchises  in  Cornwall,  and  in  other  places,  which  are  erected 
into  a  duchy. 

45.  Dignities  by  tenure  are  saved  by  the  stat  IS  Ch.  11.  c 

24.  $  11.  whereby  it  is  declared,  that  nothing  in  that  aet  /'  shall 

infringe  or  hurt  any  title  of  honour,  feudal  or  other,  by  whidi 

any  person  had  or  might  have  a  right  to  sit  in  die  Lords  House 

of  Parliament,  as  to  his  or  their  title  of  honour,  or  sitting  in 

parliament,  and  the  privileges  belonging  to  them  as'peers." 

Dimittel**'*       46.  Dignities  appear  in  some  cases  to  have  been  bo  insepa*- 

bavo  gone       rably  annexed  to  certain  estates,  that  they  have  descended  ta 

with  Lands.    ^^  jjgjp  male,  when  entitled  to  those  estates  under  an  entail  in 

Dami  B         preference  to  an  heir  general. 

y.  L  361. '  47.  Upon  the  death  of  Thomas  Lord  Berkeley  in  5  Hen.  V. 

it  was  found  by  inquisition,  that  the  castle  and  manor  of  Berke- 
ley were  entailed  by  the  grandfather  of  the  deceased,  by  a  fine 
levied  in  23  Edw.  HI.,  on  himself  and  tiie  teirs  male  of  his 
body ;  and  as  the  deceased  left  only  a  daughter,  they  descended 
on  James  de  Berkeley,  as  cousin  and  next  heir  male  to  thd  de- 
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ceafed.    Dugdale  observes,  that  this  James,  by  virtue  oftbe 

nid  entail,  enjoyed  the  castle  and  barony  of  Berkeley ;  and 

was  summoned  to  parliament  in  *9  Hen.  Y.  and  to  all  the  par-         ♦  ifi^ 

liamentfl  tba^  were  held  in  the  time  of  King  Henry  VI. 

48.  William  Lord  Berkeley  haying  no  chOdren,  by  an  in- 
denture in  S  Hen.  YU.  covenanted  to  assure  the  castle  and  mi^  ^  363; 
nor  of  Berkeley,  for  want  of  issue  of  his  own  body^  unto  King 
Henry  YH.  and  the  heirs  male  of  his  body,  and  for  default  of 
such  issue,  to  h]3  own  right  heirs ;  and  settled  the  same  ac- 
cordingly.    In  consideration  of  this,  he  obtained  the  office  of 
earl  marshal,  and  the  dignity  of  «  marquis,  to  himself  and  the 
heirs  male  of  his  body.    This  William  Lord  and  Marquis  of 
Berkeley  dying  without  issue,  and  the  castle  and  manor  of 
Berkeley  having  thereby  vested    in  the    Crown,  Maurice  dc 
Berkeley,  the  brother  and  ^eir  of  William,  never  had  or  enjoy- 
ed the  barony  of  Berkeley  ;  but  having  recovered  several  other 
estates  belonging  to  the  famQy,  he  died  in.  22  Hen.  YU.  leav- 
ing issue  Maurice  his  eldest  son,  who  was  summoned  to  parlia* 
ment  in  14  Hen.  YIU.  .But  be  had  not  the  place  of  his  an- 
cestors, in   regard  that  the  castle  of  Berkeley,  and  those  lord- 
ships belonging  thereto,  which  oft|^aIty  were  the  body  of  that 
ancient  barony,  then  remained  in  the  Crown  by  virtue  of  the  en- 
tail :  he  therefore  sat  in  parliament,  merely  as  a  new  baron,  in 
the  lowest  place,  of  which,  savs  JDugdaUy  he  had  no  joy,  considp 
ering  the  eminency  of  his  ancestors,  and  the  precedence  which 
tliey  ever  had  ;  though  in  point  of  prudence  he  was  necessitated 
to  submit,  being  thereunto  persuaded  by  his  counseL    Upon  the 
death,  however,  of  King  Edw,  YI.  who  was  the  last  heir  male 
of  King  Henry  YIL,  the  reversion  of  Berkeley  castle,  %nd  the 
oth^r  estates  given  to  that  King,  fell  into  the  possession  of  Hen- 
ry de  Berkeley,  as  right  heir  of  William  Lord  and  Marquis  *of .  ^^^ 
Berkeley ;  in  consequence  of  which  he  was  summoned  to  parlia*  sis.  ' 
ment  in  4  Phil,  and  Mary,  and.  was  seated  in  the  place  of  the 
ancient'Barons  of  Berkeley.  / 

49.  Thomas  de  Beauchamp  Earl  bf  Warwick,  by  a  fine  lev}-  Md.  Id. « ii. 
cd  m  18  Edw.  HL,  settled  the  castle  and  manor  of  Warwick,  ^*""*  "'* 
wkh  £vers  other  possessions,  on  himself  for  life,  remainder 
to'Criiy  his  eldest  son,  and  the  heirs  male  of  his  body  ;  re- 
mainder to  Thomas  his  second  8on»  and  the  heirs  male  of  his 
body.  Ghiy  died  without  issue  male,  leaving  two  daughters  ;  af- 
terwards Thomas  the  settlor  died;  upon  which  Thomas  his 
aecond  son  entered  into  the  castle  and  manor  of  Warwick^  and 
was  Eart  of  Warwidr,  by  reason  of  the  aforesaid  entail.  Rot.  PtrL 

BO.  It  appears  from  the  Bolls  of  Parliament,  U  and  18  Hen.  I^%^\;, 
VI.,.tfaat  John  Lord  Maltravers  claimed  to  have  place  in  par-  r.  f.  3st. ' 
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liament  as  Earl  of   Aruodel;    consideriug  that  his  ancestora 
Earb  of  Arandel,  as  lords  of  the  castle,  honour,  and  lordship 
of  Arundel,  had  their  place  in  parliament,  tiine  out  of  mind,  by 
reason  of  the  said  castle,  honour,  and  lordship,  to  which  the 
~   said  name  and  title  of  an  earl  had  been  annexed ;  and  showed 
that  he  was  then  seised  of  the  said  castle,  honour,  and  lord- 
ship.    The  Duke  of  Norfolk,  who  was  then  a  minor,  presented 
a  petition,  showing  that  the  said  castle  and  dignity  belonged  to 
him  by  inheritance.     The  counsel  of  lord  Maltravers  exhibited 
his  title  to  the  castle  of  Arindel  under  a  special  entail.     And 
after  mature  deliberation  it  was  resolved,  that  Lord  Maltravers 
was  entitled  to  sit  in  parliament  as  Earl  of  Arundel,   and  in  the 
ancient  place  Jot  those  earls. 
?^i'48^'^  ^*        51.  It  also  appears  from  the   Rolls  of  Parliament,  27  Hen. 
Dagd.'fiar.     VI.,  that  in  consequence  of  a  dispute  between  *the  Earls  of 
V.  i.2{^.        Arundel  and  Devon,  respecting  theur  precedence,  the  Judges  dc- 
^  clared  that  the  Earl  of  Arundel  was  seised  of  the  castle,  hon- 

our, and  lordship  of  Arundel,  whereto  the  name,   estate,  and 
dignity  of  Earl  of  Arundel  was,  and  time  out  of  mind  had  been 
united  and  annexed ;  and  by  that  reason  he  bore  and  had  that 
name,  and  not  by  way  of  creStion.    Whereupon  it  was  deter- 
mined that  the  said  Earl  of  Arundel  should  retain  his  pre-emi- 
nence, by  reason  of  the  said  castle,  honour,  and  lordship  of  Arun- 
del, as  worshipfully  as.  any  of  his  ancestors  Earls  of  Arundel, 
^         above  the  said  Earl  of  Devon  and  his  heirs. 
Vi  e   t  tt         ^^*  '^'^^  castle  and  honour  of  Arundel  descended  to  Henry 
Bro«k.  600.     Fitzallen,  who  settied  the  same  on  his  grandson,  Philip  How- 
ard, the  eldest  son  of  Thomas  Duke  of  Norfolk,  who  was  at- 
tainted of  high  treason  and  beheaded  in   1673.     This  Philip 
Howard  by  reason  of  the  possession  of  the  castle  and  honour  of 
Arundel  was  summoned  to  parliament  as  Earl  of  Arundel  in 
23  Eliz.,  and  appears  by  the  Journals  to  have  sat  in  the  place 
of  the  ancient  Earls  of  Arundel. 
ISweany       *^*  ®^^  Thomas  Fane  having  married  Mary  the  only  daugh- 
CoUins,  61.  '  ter  and  heir  of  Henry  Lord  Abergavenny,  cldmed  that  barony 
in  1604,  and  showed  that  King  Richard  II.   caused  a  writ  of 
summons  to  be  directed  to  Sir  William  Beauchamp  to  attend 
his  parliament  at  York,  where  he  appeared  and  sat  as  a  baroiu 
That  the  said  dignity  descended  to  Edward  Nevill  the  father 
of  the  said  Mary;  who  therefore,  as  his  heir  general,  became 
entitled  to  the  dignity. 

Edward  Nevill^  who  was  the  nephew  and  heir  male  of  the 

last  Lord  Abergavenny,    claimed  the  dignity  under  the  will 

of  George  Lord  Bei^avenny,  made  in  27  Hen.  VIIL ;    by 

^  167        which  he  entailed  the  barony  of  *  Abergavenny,  with  all  odi» 
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er  hb  eastles^  lordships^  honours,  &c.  on  himaelf  and  the  hein 
male  of  his  body  ;  remainder  to  Sir  Edward  Nevill  and  the  heirs 
male  of  his  body ;  and  deduced  his  pedigree  aajieir  male  of 
the  body  of  Sir  Edward  Nevill  to  whom  the  estates  so  entaOed 
had  descended,  by  the  failure  of  heirs  male  of  George. 

The  case  was  referred  to,  and  ai|^ed  in  the  House  of  Peers 
for  seven  days.  Seijeant  Doddridge,  who  was  counsel  for  Sir 
Edward  Nevill,  stated  the  question  to  be,  whether  the  barony  of 
Abergavenny,  with  thd  title  and  dignity,  was  descended  unto  the 
lady,  being  the  daughter  and  heir  of  the  last  baron  of  Aberga- 
venny ;  or  unto  the  special  heir  male,  to  whom  the  castle  of  Ab- 
ergavenny, being  ancientlj  the  head  of  the  barony,  was  descend- 
ed. Wherein  two  things  were  to  be  considered — First,  wheth- 
er within  the  realm  of  England  there  were  any  baronies  by  teur 
ure ;  and  whether  baronia  sU  dignUne  annexa  ftodo;  viz.  Whe« 
ther  the  heir  male,  having  the  castle  holden  per  haftmamt 
should  have  the  title ;  or  the  heir  general,  who  had  not  the 
castle  % 

'  Secondly,  whether  by  former  precedents  it  might  be  shown 
that  this  barony  bad  been  guided  by  the  lawful  descent  of  the 
castle  of  Abergavenny ;  or  whether  the  same  had  gone  to  the 
heirs  general,  sundered  from  the  castle. 

Those  who  denied  the  existence  of  baronies  by  tenure  objec- 
ted— First,  that  if  there  were  any».  then  the  grantee  of  them 
must  hold  by  the  same  tenure  as  the  feoffor,  but  that  was  per 
froromoffi  I  and  therefore  if  such  grant  were  made  to  persons 
ignoble,  they  then  would  be  noble,  which  was  absurd. 

Secondly,  it  was  evident  that  many  manors  which  in  former 
times  were  holden  per  haitwiiamy  were  then  *in  the  possestton  of         *  168 
mean  persons,  who  never  claimed  the  title  of  baron. 

Thirdly,  that  there  were  some  ancient  barons,  who  had  sold 
their  casties,  and  yet  retained  their  dignities. 

To  these  objections  the  Serjeant  answered,  first,  that  if  a  ba- 
ron by  tenure  aliened  without  licence,  he  forfeited  his  estate, 
which  was  seised  by  the  King ;  and  so  the  dignity  was  extin- 
guished.   If  he  aliened  with  licence,  such  alienation  was  made, 
either  for  the  contmuance  of  the  dignity  in  his  blood,  by  entail-  ^}^  CtlUa^ 
mg  it  to  some  branch  of  his  family,  or  to  a  stranger.     In  the 
fint  case  he  mentioned  several  instanoes  where  the  dignity  was  anta. 
allowed  to  pass,  and  be  enjoyed  by  the  alienee,  particularly 
those  of  the  earldoms  of  Warwick  ao^  Arundel,  and  the  barony 
of  Berkeley.    In  the  second  case  he  mentioned  several  instances 
where  the  alieaee  had  home  the  name  and  had  the  dignity  of  a  in^^a,  c»  1 
baron,  in  respect  of  such  barony  so  aliened ;  and  where  such 
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alienee  had  no  digmty  before,  he  had,  in  respect  of  that,   been 
summoned  to  parliament,  and  enjoyed  the  dignity. 

To  the  second  objection  he  answered,  It  was  true  that  ancient 
baronies  were  then  in  the  hands  of  men  ignoble  ;  but  the  rea- 
sons were  twofold  ;  L  Because  they  had  been  aliened  by  li- 
cense to  them«  S.  Because  such  manors  had  come  to  the  Crown 
by  way  of  reversion,  escheat,  or  forfeiture,  and  were  granted 
again,  reserving  other  services. 

As  to  the  diird  objection,  that  ancient  barons  had  aliened 
their  castles,  and  still  retained  their  dignities,  he  answered,  that 
such  baronies  were  created  by  writ,  in  which  the  persons  sum- 
moned were  named  by  the  principal  places  of  their  abode  ;  there- 
*  169  fore,  though  they  had  aliened  their  castles  or  manors,  *from 

which  they  were  named,  yet  they  retained  their  dignities. 

The  Serjeant  then  proceeded  to  show  that  the  castle  and  ma- 
nor of  Abergavenny  were  originally  granted  to  be  holden  per 
barafiiam^  swe^  gnmd  serjeanty :  diat  the  barony  was  a  very 
large  seigniory,  and  had  petty  barons  holding  thereof ;  and  that 
the  title  and  dignity  had  de  facto  gone  with  the  castle. 
Vol.  S.  345.  1^  jg  g^jj  j^  tjjg  Joumals,^ — *^  That  the  question  seemed  never- 
theless not  so  perfectly  and  exactly  resolved,  as  might  g^ve  clear 
and  undoubted  satisfaction  to  all  the  consciences  or  judgments 
of  all  the  Lords,  for  the  precise  point  of  right ;  and  yet  so  much 
was  shown  and  alleged  on  each  part,  as  in  the  opinion  of  the 
House  (if  it  might  stand  with  the  Kmg's  good  pleasure  and 
grace)  made  them  both  capable  and  worthy  of  honour.  It  was 
therefore  moved,  and  so  agreed,  that  information  should  be  giv- 
en unto  the  King's  Majesty  of  all  the  proceedings  of  the  said 
Court  in  this  matter ;  and  that  humble  suit  should  be  made  to 
His  Majesty  from  the  Lords  for  flie  ennobling  of  both  parties, 
by  way  of  restitution  ;  the  one  to  the  said  barony  of  Bergaven- 
ny,  and  the  ancient  place  belonging  to  the  same  ;  and  the  other 
to  the  barony  of  Le  De^>^icer.'' 

King  James  agreed  to  the  proposal  of  the  House,  but  never- 
theless required  the  lords  to  proceed  to  determine  upon  which 
of  the  said  candidates  the  dignity  o^  the  barony  of  Bergavenny 
sliould  in  their  judgment  be  settled.  The  question  was  propos- 
ed  by  the  Lord  Chancellor,  whether  the  heir  male  should  have 
the  dignity  of  Bei^venny ;  and  it  was  resolved,  by  the  great*- 
er  number  of  voices,  for  the  heir  male ;  that  Nevill  should  be 
restored  to  the  barony  of  Bergavenny,  and  settled  therein.  A 
170-  writ  of  summons  was  *in  consequence  issued  to  Edward  Nevill, 
and  he  took  his  seat  in  the  House  as  Baron  Bergavenny* 
Roo?^  ^  ^*'  ^^^  ^*^  ^'^'^  "*  which  a  barony  by  tenure  was  endeav* 

cured  to  be  established,  was  that  of  Roos  or  Ros,  of  Hameslake, 
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Trusbutt,  and  Belyair.  A  claim  had  been  made  by  Lady  Hen- 
ry Fitzgerald,  in  1805,  to  a  coheirship  in  the  barony  of  Roos, 
as  a  barony  ori^ally  created  by  a  writ  of  summons  in  49  Hen. 
III.,  directed  Roberto  de  Roe  ;  from  whom  it  descended,  through 
a  female  heir,  to  the  family  of  Manners,  afterwards  created 
Earls  and  Dukes  of  Rutland.  Lady  Henry  Fitzgerald  claimed 
tojbe  one  of  the  coheirs  of  Lady  Frances  Manners,  who  was  one 
of  the  two  daughters  and  coheirs  of  John  the  fourth.  Earl  of  Rut- 
land. The  claim  was  opposed  by  the  Duke  of  Rutland  ;  who 
stated  that  Robert  de  Rob  was  sebed  of  the  manors  of  Hames- 
lake,  Trusbutt, .  and  Belvoir,  each  of  which  was  held  of  the 
Crown  in  capite  per  borontom,  and  also  of  the  manor  of  Ros  or 
Roos,  in  Holdernesse,  (which  was  not  a  barony  at  the  time 
when  the  writ  of  summons  was  issued  to  him,)  and  therefore  the 
writ  did  not  operate  as  a  creation  of  a  new  barony,  but  as  a  re* 
cognition  of  an  ancient  baron,  in  right  of  those  baronies  which 
he  then  held  :  and  as  the  honour  and  castle  of  Belvoir,  which 
was  one  of  those  baronies,  continued  from  that  time  in  the  duke^s 
family,  and  was  then  in  his  possession,  by  descent,  the  barony  of 
Roos  was  annexed  to  that  honour  and  castle. 

The  Attorney  (General  (Sir  A.  Piggot)  observed,  that  the 
Duke  of  Rutland's  counsel  had  stated  an  ailment  to  this  ef-  ' 
feet :  that  the  writ  which  was  addressed  in  49  Hen.  III.  to 
Robert  de  Ros,  created  a  barony  by  tenure ;  if  at  the  time 
when  the  writ  issued,  it  could  be  shown  that  Robert  de  Ros  ^  «^^ 
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had  an;  ^barony  in  him.  That  this  argument  would  make 
every  writ  create  a  barony  by  tenure,  if  it  could  be  shown  that  at 
the  time  when  the  writ  issued,  the  person  to  whom  it  was  ad- 
dressed had  any  barony  in  him  ; .  without  a  reference  to  any 
word  in  the  writ  which  connected  the  person  with  the  tenure. 
That  the  Committee  of  Privileges  was  to  take  the  writ,  in  which 
there  was  no  reference  to  imy  castle  or  barony,  and  to  inquire^ 
iehore  the  writ,  whether  the  person  had  any  barony  ;  and  if  he 
bad,  then  to  turn  that,  contrary  to  the  universal  construction  that 
bad  prevailed,  into  a  territorial  dignity. 

The  claim  was  rejected. 

66  It  appears  to  have  been  always  the  practice,  whenever  ^Jf^*****  ^^ 
oar  monardiB  were  desirous  of  convening  a  moignum  or  commune 
ameiUum^  to  call  for  the  attendance  of  their  nobility  by  writs  of 
sommoBs^  addressed  to  each  of  them.  In  consequence  of  an  ar-  ante,  $  is. 
ticlein  magna  diartat  particular  writs  were  only  sent  to  the 
haronee  megores.  fiut  after  the  law  mentioned  by  Camden,  that 
none  but  the  -great  barons,  and  such  others^  as  were  summoned 
by  the  Kang'a  writ,  ahould  ^come  to  parliament,  the  Crown  as- 
lumed  the  prerogative  of  sending  writs  of  fummons  to  persons 
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who  were  Bot  possessed  of  baronies,  by  virtue  of  which  they 
were  seated  among  the  peers,  and  acquired  the  dignity  of  bar« 
ons.  * 

56.  Thb  mode  of  creating  dignities  is  supposed  to  have  been 
first  adopted  by  King  Henry  III. ;  for,  in  consequence  of  the 
baron's  wars,  a  gpreat  number  of  the  ancient  nobility  were  de« 
stroyed  ;  therefore,  when  a  parliament  was  summoned  after  the 
death  of  Montfort,  writs  of  summons  were  sent  to  several  per- 
sons not  possessed  of  land  baroiues,  who  thereby  became  baronf. 

*57.  Selden  observes,  that  in  consequence  of  this  practice, 
barons  became  divided  into  two  sorts  :  barons  by  writ  and  te- 
nure, and  barons  by  writ  only.  Barons  by  writ  and  tenure 
were  such  as,  having  the  possession  of  ancient  baronies,  were 
called  by  several  writs  to  parliament,  according  to  that  clause 
in  Magna  charta  which  relates  to  the  barones  majares*  Barons 
by  writ  only,  were  such  as  were  called  by  the  like  writ  of 
summons,  though  they  had  not  land  baronies  :  or  where  barons 
by  tenure  had  aliened  their  possessions,  retaining  their  ancient 
place  and  dignity,  they  became  by  such  alienation  barons  by 
writ  only. 

A  dignity  by  writ  is  therefore  where  the  Crown  issues  a  writ 
of  summons  to  a  person  who  is  not  a  peer,  or  tenant  per  bar* 
onianiy  requiring  him  to  come  and  attend  parliament^  there  to 
consult  with  the  peers  of  the  realm  on  certain  public  matters. 

58.  A  writ  of  summons  has  not  the  effect  of  conferring  a  dig- 
nity on  the  person  summoned,  till  he  has  actually  taken  his  seat 
in  parliament.  So  that  where  a  person  was  summoned  to  par- 
liament by  writ,  and  died  before  the  parliament  met ;  it  was  re- 
solved that  he  was  not  a  peer. 

59.  A  question  arose  in  the  parfiament  holden  in  8  James  L, 
whether  Edward  Nevill,  who  was  called  by  writ  to  parliament 
in  2  &  3  Mary,  and  died  before  the  parliament  met,  was  a  baron 
or  not.  And  it  was  resolved  by  the  Lord  Chancellor,  the  two 
Chief  Justices,  the  Chief  Baron,  and  divers  other  Justices  there 
present, — "  That  the  direction  and  delivery  of  the  writ  did  not 
make  him  a  baron  or  noble,  until  he  came  to  parliament,  and 
there  sat  according  to  the  commandment  of  the  writ ;  for  ondl 
that,  the  writ  did  not  take  its  effect  And  in  39  Hen.  VI.  he 
is  called  a  peer  of  parliament,  which  he  cannot  be  until  *he  Ata 
in  parliament ;  and  he  cannot  be  of  the  parliament  until  the  par- 
liament begin :  and  forasmuch  as  he  hath  been  made  a  peer  of 
parliament  by  writ,  (by  which  implicitly  he  is  a  baron)  the 
writ  hath  not  its  operation  and  effect  until  he  sit  in  parliament, 
there  to  consult  with  the  King,  and  the  other  nobles  of  the 
realm ;  which  command,  by  his  iupertideoi,  may  be  counter- 
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Biaxided ;  or  the  laid  Edward  Nevill  might  have  excused  him- 
lelf  to  the  King ;  or  he  might  have  waired  it,  and  submitted  to 
his  fine :  as  one  who  is  distrained  to  be  a  knight,  or  one  learn- 
ed in  the  law  is  called  to  be  a  sei^eant ;  the  writ  cannot  make 
hiffl  a  knight  or  a  serjeant.  And  when  one  is  called  by  writ  to 
parliament,  the  order  is,  that  he  be  apparalled  in  his  parliament 
robes ;  and  his  writ  is  openly  read  in  the  Upper  House,  and 
he  is  brought  into  bis  place  by  two  lords  of  parliament,  and  then 
he  is  adjudged,  in  law,  inter  pares  regni^J^^ 

60.  The  proof  of  a  sitting  in  parliament,  by  Tirtue  of  a  writ  ^  *"*•*•  *^  *• 
of  summons,   must  be  by  the   records  of  parliament :  for  Lord 

Coke  says,  if  issue  be  joined  in  any  action,  whether  a  person  be  a 
baron,  &c.  or  not,  it  shall  not  be  tried  by  a  jury,  but  by  the  re- 
eords  of  parliament. 

61.  The  ancient  records  or  rolls  of  parliament  seldom  contain 
proof  of  the  sitting  in  parliament  of  any  lord.  No  lists  of  the 
peers  who  attended  are  to  be  found  in  them,  nor  are  the  names 
of  any  of  the  peers  who  were  present  mentioned,  except  where 
they  are  appointed  triers  of  petitions,  or  appear  to  hare  acted  in 
some  particular  situation. 

*62.  The  printed  Journals  of  the  Lords  contun  lists  of  aH 
the  peers  who  attended ;  and  though  not,  in  strictness,  recordsj 
ihey  have  been  admitted  by  the  House,  in  all  modem  cases,  as 
sufficient  evidence  of  a  sitting. 

63.  Although  writs  of  summons  to  parfiament,  whether  ad«  Xv  heNdir 
dressed  to.  persons  never  summoned  before,  or  to  ancient  barons,  ^^^* 

for  in  bofli  cases  the  writs  have  in  general  been  exactly 
nmilar,  do  not  contain  any  words  of  limitation,  except  in 
one  instance,  which  will  be  mentioned  hereafter ;  yet  it 
appears  to  have  been  long  settled,  that  where  a  person  has 
been  summoned  to  parliament  by  the  usual  writ,  and  takes  his 
seat  in  the  House  of  Lords  by  virtue  of  such  writ,  he  requires 
the  dignity  of  a  baron,  not  only  for  himself,  but  also  for  all  his  . 
lineal  descendants,  both  male  and  female. 

64.  Lord  Coke  was  clearly  of  this  opinion,  having  laid  it  ^  Init.  9  b, 
down  as  fully  settled  in  his  time,  that  where  a  person  was  sum- 

^DEioned  to  parliament  by  writ,  and  took  his  seat  under  such  writ, 
his  blood  was  ennobled  to  him  and  his  heirs  lineal. 

65.  This  doctrine  has  however,  been  controverted  by  Mr. 
Prynne,  in  his  plea  for  the  lords,  and  in  his  Register  of  Parlia- 
mentary Writs ;  by  Mr.  Elsynge,  in  his  Manner  of  holding 
Parliaments ;  and  by  Mr.  West,  in  his  Inquiry  into  the  Manner 

t  There  if  an  initance  of  a  p«riom*i  takipg  hii  i«at  bj  prozjr,  Vide  Catn- 
dtn^f  Abd.  anno.  1697. 
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of  creating  Peers.     The  sabstance  of  their  ai^pamentg  may  be  * 
thus  reduced. 

6&  Ist,  They  observe^  that  in  the  writs  of  summons  to  par* 
liament,  neither  the  words  baron,  barony,  nor  heirs,  are  to  be 
found.     And  as  the  King  cannot,  by  his  letters  patent,  create 

infra.  j^^y  j^^^j  ^  baron  cMr  peer,  in  fee  or  in  tail,  without  express  words 

of  creation  and  limitation  in  the  patent,  for  that  purpose ;  and 
*a8  in  all  the  patents  that  passed  from  the  20  Hen.  YIIL,  there 
was  not  only  a  special  clause  insetted  for  creating  the  patentees 
barons,  but  also  for  enabling  them  and  their  heirs,  or  the  heirs  of 
their  bodies,  to  hold  and  possess  a  seat  and  place  in  parliament ; 
it  seemed  equally  necessary,  that  specii^l  words  of  limitaticm 
should  be  inserted  in  writs  of  summons,  to  persons  who  were 
not  at  the  time  peers  of  parliament :  such  as  was  practised  in  the 

1  luit.  9  h.  ^^^^  ^  Henry  Bomflete,  who  being  summoned  to  parliament  in 
27  Hen.  VI.,  this  clause  was  inserted  in  hb  writ, — FoZiimus 
mm  vos  et  h(tred€8  vestros  masculos  de  carport  vtstro  legitime  ex- 
eurUes  Barones  de  Vescy  existere, 

67.  2d,  It  was  a  known  rule  of  law,  that  the  King's  grants 
could  not  enure  to  two  intents,  especially  when  one  of  them  was 
clearly  expressed,  and  the  other  not.  Now  if  a  writ  of  summons 
did  create  any  person  a  baron  or  peer,  it  operated  by  way  of 
grant ;  which  must  be  by  the  implication  of  an  intent,  not  only 
not  expressed,  but  perfectly  foreign  to  that  which  was,  and 
therefore  at  least  in  every  thing  but  a  writ  of  summons,  could 
be,  in  law  only  intended :  for  the  intention  of  the  King,  clearly 
expressed  in  the  writ,  was  not  to  create  the  person  summoned  a 
baron,  but  only  to  consult  and  treat  with  him  concerning  the 
affairs  of  the  nation ;  which  certainly  might  be  done  without  his 
being  a  baron. 

68.  3d,  If  a  writ  of  summons  alone  ennobled  the  person  to 
whom  it  was  addressed,  and  his  descendants,  then  were  all  the 
Judges,  the  King's  Serjeants  at  Law,  the  Masters  in  Chancery, 
and  several  other  persons  ennobled  ;  for  they  received  writs  of 
summons,  nearly  similar  at  one  time,  and  exactly  similar  at 

*  176  another,  to  those  that  were  issued  ^to  the  earls  and  barons,  and 
attended  parliament  in  pursuance  of  those  writs ;  yet  they  never 
claimed  to  be  peers. 

69.  4th,  It  appeared,  from  the  lists  of  the  ancient  writs  of 
summons,  that  during  the  reigns  of  the  three  Edwards,  some 
persons  received  writs  of  summons  only  once,  some  twice,  and 

•       some  during  their  lives ;  but  none  were  sent  to  their  descend- 
ants. 

70.  It  would  perhaps  be  impossible  to  give  a  satisfactoly 
answer  to  the  arguments  above  stated,  nor  has  it  hiiherto  been 
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attempted.  It  must,  therefore,  be  admitted,  that  something 
more  than  a  writ  of  summons,  and  a  sitting,  was  formerly  neo- 
essaiy  to  create  an  hereditary  dignity. 

71.  Mr.  Elsynge  was  of  opinion,  that  investiture  of  robes  was 
necessaiy  to  ennoble  a  person  summoned  by  writ.    And  this 

idea  is  strongly  confirmed  by  the  resolution  of  the  Judges  in  antt,  i  6f i 
Lord  Abergavenny's  case, — "  And  when  one  is  called  by  writ 
to  parliament,  the  order  is,  that  he  be  apparelled  in  his  parlia*- 
ment  robes  ;  and  his  writ  is  openly  read  in  the  Upper  House, 
and  he  is  brought  into  his  place  by  two  lords  of  parliament,  and 
then  he  is  adjudged,  in  law,  inter  pores  regni." 

72.  But  however  strong  the  objections  to  Lord  Cokeys  doc* 
trine  may  appear,  there  can  be  no  doubt  but  that  it  was  AiUy 
settled,  when  he  wrote,  that  a  writ  of  summons  to  parliament 
and  a  sitting  in  pursuance  thereof,  as  a  peer,  except  in  the  case 
of  a  spiritual  person,  operated  as  a  creation  of  a  dignity,  descen- 

dible  to  the  lineal  heirs,  or  heirs  of  the  body  of  the  person  so  ^  ^^'"^^ 
summoned ;  and  this  point  has  been  confirmed  by  so  many  sub- 
sequent decisions,  that  it  is  not  now  to  be  shaken. 

"  "^73.  It  has  been  a  very  ancient  practice  to  call  up  the  eldest         *  177 
sons  of  earls  to  the  House  of  Lords  by  writ  of  sununons,  by  the  ^  ^riti  to 
name  or  title  of  a  barony  vested  in  their  fathers.     In  all  which  SoL*^**^ 
eases  they  have  been  allowed  to  take  their  place  in  parliament,  Pmh. 
according  to  the  antiquity  of  the  barony,  by  the  name  of  which 
they  were  summoned. 

74.  Dugdale,  at  the  end  of  his  Summons  to  Parliament,  has 
given  a  list  of  those  eldest  sons  of  peers  who  had  been  summon- 
ed in  this  manner.  The  first  of  these  was  Thomas  Arundel, 
Lord  Maltravers,  eldest  son  to  Richard  Fitzallan,  Earl  of  Arun- 
del, in  82  Ed.  IV.  In  16  Cha.  I.,  Henry  Howard,  eldest  son  of 
the  Duke  of  Norfolk,  was  called  up  to  the  House  of  Lords,  by 
writ  of  summons,  by  the  title  of  Lord  Mowbray,  which  was  the 
most  ancient  title  of  the  Norfolk  family,  and  was  placed  first  upon 
the  baron's  bench. 

75.  This  practice  has  been  adopted  in  all  other  similar  ca^ 
ses  ;  and  it  has  been  determined,  that  a  writ  of  summons  of  thia 
kind  creates  a  dignity,  which  is  hereditary  in  the  blood  of  the  ^ 


person  so  summoned.  — .  ,   •  • 

76.  It  has  been  stated,  that  all  dignities  by  tenure  were  ere-  Dignitiei  by 
atcd  by  charter,  containing  a  grant  of  the  lanAs  to  which  the  ^'«'*«'* 
dignity  was  annexed.     D^nities,  as  personal  hoaours,  have  jj  ^  ^^^ 
also  been  created  in  early  times  by  royal  charter,  of  which  Sel- 

den  has  published  several. 

77.  We  find  in  the  Rolls  of  Parliament,  that  in  86  Edw.  IIL  ^^-  *•  *^ 
the  Chancellor  declared  to  the  parliament  the  King's  intention  to 

Vol.  IIL  16 
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^honour  such  of  bis  sons  as  were  of  full  age.  That  his  son 
Lionel,  who  was  then  in  Ireland,  should  be  Duke  of  Clarence  ; 

*  178  ^  his  son  John,  Duke  of  Lancaster  ;  and  his  son  *  Edmund, 
Earl  of  Cambridge.  After  which  the  King  did  gird  his  soa 
John  with  a  sword,  and  set  on  his  head  a  cap  of  fur,  and 
upon  the  same  a  circlet  of  pearls  and  gold,  and  named  him 
Duke  of  Lancaster ;  and  thereof  gave  him  a  charter.  In 
like  manner  the  King  girded  his  son  Edmund  with  a  sword, 
and  named  him  Earl  of  Cambridge,  and  thereof  gave  him  a 
charter. 

Vol.  3.  «05.  73,  i,^  the  Rolls  of  Parliament,  9  Rich.  II.,  there  is  an  ac- 
count of  the  confirmation  of  a  charter,  by  which  that  prince  had 
granted  to  his  uncle,  Edmund  Earl  of  Cambridge,  the  dignity 
of  Duke  of  York.  The  charter  is  recited,  of  which  the  oper« 
ative  words  are  ;— /n  ducem  ereximuSy  eidem  ducatus  Eborum 
titulum  assignanUSy  et  namen.  And  the  King,  with  the  consent 
of  Parliament,  confirmed  it,  and  invested  him  with  the  dignity, 
by  delivery  of  the  charter  ;  girding  him  with  a  sword,  and  put- 
ting on  his  head  a  cap  of  honour,  and  a  circlet  of  gold,  or  cor- 
onet. 

By  Let(«ri         79.  In  the  time  of  King  Richard  11.  it  became  a  practice  to 

create   Dignities  by  letters  patent  under  the  great  seal ;    the 

first  instance  of  which  is  said  to  have  been  in  the  eleventh  year 

^   of  that  prince's  reign  ;  when  John  Beauchamp  de  Holt  was 

^In't.  *S.  h.  created  Lord  Beauchamp  by  letters  patent.  "  Before  whom 
(says  Lord  Coke)  there  was  never  any  baron. created  by  let- 
ters patent,  but  by  writ."  Therefore  whenever  a  barony  ap- 
pears to  have  ewted  before  the  11  Rich.  II.,  it  must  be  taken 
to  be  either  a  barony  by  tenure  or  by  writ. 

80.  In  all  letters  patent,  by  which  a  dignity  is  created,  there 
is  a  clause  of  investiture,  similar  to  that  contidned  m  the  ancient 

#279  charters.     And  Dugdale    *says  the  solemn  investiture  of  bar- 

Bar  Vol.  s.  0119  created  by  letters  patent,  was  performed  by  the  King  him- 
CoUb  12^  *®^^'  ^^  puttmg  on  the  new  baron  a.robe  of  scarlet,  and  a  hood 
Appind.  *  furred  with  minever.  This  form  oontmued  till  the  13  James 
No.  6.  L,  when  the  lawyers  declared  that  the  delivery  i>f  the  letters 

patent  was  sufficient,  without  any  ceremony. 

81.  In  the  case  of  letters  patent,  the  creation  of  the  digni* 
ISIUp  71      ^^^  perfect  and  complete,  as  soon  as  the  great  seal  is  put  to 

the  patent     Therefore,  although  the  grantee  should  die  before 
he  takes  his  seat,  yet  the  dignity  will  descend  to  his  posterity. 
Vollfi*  682.       ^^'  Henry  Waldegrave  being  created  Baron  Waldcgrave  by 
letters  patent,  1  James  II.,  to  him  and  the  heirs  male  of  his 
body,  but  dying  before  he  sat  in  parliament,  his  eldest  son  was 
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introduced  in  bis  robes  and  took  bis  seat.  Tbe  present  Lord 
Wabingham  took  his  seat  under  the  same  circumstances. 

83.  It  is  laid  down  by  Lord  Coke,  that  where  a  person  is  }  J^**  ^1?* 
created  a  peer  by  letters  patent,  the  state  of  inheritance  must 

be  limited  by  apt  and  proper  words,  or  else  the  grant  is  void. 
The  usual  limitation  is  to  the  heirs  male  of  the  body  of  the  first 
grantee.     In  some  it  is  confined  to  heirs  male  by  a  particular 
person :  and  in  some,  the  dignity  is  limited,  in  default  of  heirs  V'idA  infra, 
male,  to  the  eldest  heir  female.  ^ 

84.  Where  a  man  possessed  of  a  dignity  marries,  his  wife  Bj  Manriagt, 
becomes  entitled  to  the  same  during  her  life,  unless  she  afterwards 

marries  a  commoner ;  in  which  case  she  loses  the  dignity.     If  y^i,  {5^  ^^i^ 
a  woman  be  noble  by  birth,  whosoever  she  marries,  she  remains  1 1mt.  is  6. 
noble  ;  for  birthright  is  caracter  indeUbilU.  ^  ^^''♦^^sb 

•85,  The  Crown  may  confer  a  dignity  on  any  person.     And  on-whom 
though  it  was  formerly  resolved  by  the   House  of  Lords,  that  a  Di|:Ditiet  c«n 
person  who  was  a  peer  of  Scotland  could  not  be  created  an  En-  ***  «<>»*•"•*• 
glish  peer,  yet  that  is  now  altered.  Wheiber 

S6.  It  seems  doubtful  whether  a  person  can  reAise  or  waive  they  can  ba 
a  dignity.     Lord  Coke  says,  *'  If  the  King  calleth  any  knight  4  ^t.^. 
or  esquire  to  be  a  lord  of  parliament,  he  cannot  refuse  to  serve 
the  King  there,  in  illo  conwiuni  consiHOf  for  the  good  of  his  coun* 
trj.*'     And  in  Lord  Abergavenny's  case,  the  Judges  appear  to  anta. 
have  been  of  that  opinion. 

87.  This  doctrine  irf  contradicted  by  Lord  Chancellor  Cow-  J^J"  ^"■'' 
per,  who  held  that  the  King  could  not  create  a  subject  a  peer 

of  the  realm  against  his  will ;  because  it  would  be  then  in  the 
ppwerofthe  King  to  ruin  a  subject,  whose  estate  and  circum-       , 
stances  might  not  be  sufficient  for  the  honour.     He  also  held, 
that  a  minor  might,  when  ofage,  waive  a  peerage  granted  to  him 
during  his  minority. 

88.  Lord  Trevor  was  of  a  different  opinion,  and  held,  in  Idam. 
conformity  with  Lord  Coke,  that  the  King  had  a  right  to  the 
services  pf  his  subjects,  in  any  situation  he  thought  proper :  and 
mstanced  in  the  case  of  the  Crown's  having  power  to  compel 

a  subject  to  be  a  sheriff ;  and  to  fine  him  for  refusmg  to  serve. 
He  observed,  that  in  Lord  Abergavenny's  case,  it  was  admitted 
the  King  might  fine  a  person  whom  he  thought  proper  to  sum- 
mon to  the  House  of  Peers ;  it  being  there  said,  that  a  person 
might  choose  to  submit  to  a  fine :  and  if  it  were  allowed,  the 
King  might  fine  one  for  not  accepting  the  honour,  and  not  ap- 
pearing upon  the  writ;  tbe  King  might  fine»  ioties  qw)He$^ 
where  there  was  a  refusal,  «nd  consequently  *might  compel  the  «  181 

subject  to  accept  the  honour.     That  it  was  not  to  be  presumed 
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the  King  would  grant  a  peerage  to  any  one  to  his  wrong,  anj 
more  than  he  would  make  an  ill  use  of  pardoning  ;  all  whic& 
were  suppositions  contrary  to  the  principles  upon  which  the 
constitution  was  framed^  which  depended  upon  the  honour  and 
justice  of  the  Crown. 


TITLE  XXVI. 

DIGNITIES. 

CHAP.  II. 

Of  the  Estate  which  may  be  had  in  a  Dignity. 

1.  DignitUi  are  Real  Property.  I  S3.  Digoitiei  forfeited  bj  sttaindor. 

i.  What  Eitate  maj  be  bad  therein.  I  38.  Where  entailed  not  forfeited  for 
6.  May  be  entailed.  |  Felony. 


9.  With  a  Remainder  over.  I  4$.  Corruption  of  filood. 


10.  Or  granted  for  Ufe. 

11.  Not  subject  to  Cnrteiy. 
18.  Cannot  be  aliened* 

24.  Nor  furrendered  to  the  King. 
26.  Nor  extinguished  by  a  new  Title. 
29.  An  Earldom  does  not  attract  a 
barony. 


42.  Does  not  extend  to  entailed  Dig- 
nities. 

44.  RestituUon  of  Blood. 

48.  A  Dignity  may  be  lost  by  Poverty. 

51.  Not  within  the  statutes  of  Limita- 
tion. 


Section  1. 

ALL  dignities  having  been  originally  annexed  to  lands,  ^*?p***"  ^ 
were  considered  as  incorporeal  hereditaments,  wherein  a  person 
might  have  a  freehold  estate.     And  although  dignities  are  now 
become  little  more  than  personal  honours  ;  yet  they  are  stiU  class- 
ed under  the  head  of  real  property. 

£.  In  conformity  to  this  principle  it  was  formerly  held  that  a 
dignity  must  have  been  created  of  some  particular  place,  in  order 
that  it  might  appear  to  be  annexed  to  land,  and  thereby  become  i  Inst,  so  a. 
a  real  hereditament    But  Lord   Holt  was  of  opinion  that  this  is  ]^'  Raym. 
not  now  necessary. 

3.  Where  a  person  is  created  a  baron  of  a  particular  place, 
that  place,  though  a  family  mansion,  does  *not  thereby  become         *  183 
die  caput  baronic&y  so  as  to  exclude  a  widow  from  bemg  endow- 
ed of  it 

Thomas  Gerard  haying  been  created  Lord  Gerard  of  Ger-  Gerard  t. 
ard's  Bromly,  by  letters  patent,  he  being  then  resident  in  the  ^J[J5f  64. 
said  capital  messuage,  a  question  arose  in  a  writ  of  dower,  is »—  84. 
broiq;fat  by  the  widow  of  a  Lord  Gerard,  whether  the  saidcapi-  3JLev«40i. 
tal  messuage  became  thereby  caput  baramiz.    It  was  resolved 
that  it  did  not,  because  it  was  not  a  feudal  barony ;  for  the  author-  ^  j^  j^ 
tties  cited  must  be  intended  of  feudal  baronies  ;  and  this  privi-  7S. 
lege  was  allowed  to  them,  because  they  ought,  upon  necessity,  to 
defend  the  realm,  to  which  they  were  bound  by  tenure.    For  the 
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King,  at  the  creation  of  the  barony,  gave  to  the    baron  lands 

*^  and  rents,  to  hold  of  him  for  the  defence  of  the  realm.     Then 

this  could  not  be  a  feudal  barony,  for  it  was  in  the  seisin  of  tfie 

Gerards  before  ;  therefore  was  not  given  to  the  Gerards  by  the 

King,  at  the  creation  of  the  barony.  The  widow  recovered  dower. 

What  Eita^       4   While  dignities  were  annexed  to  lands,  the  persons  seised 

therein.   *     of  those  lands,  if  tenants  in  fee  sunple,  must  have  had  the  same 

estate  in  the  dignity  ;  and  a  person  might  also  have  a  qualified 

^te.  fg^  Jq  ^lie  dignity,  as  appears  from  the  case  of  John  Talbot ; 

which  has  been  already  stated. 

5.  As  to  dignities  created  by  writs  of  summons,  Lord  Coke 

II  t  iA  fc  **y* — "  "^^^  ^*  *^  ^  ^  observed,  that  if  he  be  generally  called 
by  writ  to  parliament,  he  hath  a  fee  simple  in  the  barony,  with- 
out any  words  of  inheritance."  This  expression  is  inaccurate  ; 
and  Lord  Coke  had  corrected  it  in  the  same  page,  by  adding, 
*^  and  thereby  his  blood  is  ennobled  to  him  and  his  heirs  lineal.** 

*  184  ^Dignities  of  this  kind  being  descendible  to  females,  have 

generally  been  called  baronies  in  fee  ;  but  this  is  not  strictly  so, 

infra  e.  3.  ^^^  ^^7  ^^  descendible  only  to  the  lineal  heirs  of  the  person 
first  summoned. 

May  be  en-  6.  A  dignity  may  be  entailed  within  the  statute  De  DoniSy  for 
it  concerns  land.  Thus,  it  was  resolved  by  all  the  Judges  in  7 
James,  that  where  Ralph  Nevill  was,  by  letters  patent,  created 
Earl  of  Westmorelandi  to  him  and  the  heirs  male  of  his  body,  an 

NeTiiVtCaie,  estate  tail  was  thereby  raised ;  and  not  a  fee  conditional  at  com- 

7  Rep.  33.     tnon  law. 

Lord  Coke  says,  a  name  of  dignity  may  be  entailed  within  the 

IS  Rep.  81.     statute,  as  dukes,   marquesses,  earls,  viscounts,  and  barons; 

because  they  are  named  of  some  county,  manor,  town,  or  place. 

7.  A  dignity  may  not  only  be  entailed  at  its  first  creation,  but 
also  a  dignity  originaDy  descendible  to  heirs  general  may  be  en- 
tailed, by  an  act  of  parliament  upon  the  heirs  male  of  the  body 
of  the  person  seised  thereof. 

8.  Robert  de  Vere,  duke  of  Ireland  and  Earl  of  Oxford,  was 
arWomof    attainted  in  11  Rich.  II.  by  parliament     And  in   16  Rich.  I L 

that  prince,  by  assent  of  parliament,  restored  to  Aubrey  de  Vere, 
and  his  heirs  male  for  ever,  the  estate  and  honour  of  Earl 
of  Oxford. 

Collinf,  173.  '°  ^^^  y^^^  1626,  a  contest  arose,  in  consequence  of  the  death 
W.  JoiMs^  96.  of  Henry  de  Vere,  Earl  of  Oxford,  respecting  the  right  to  that 
earldom,  between  Robert  de  Vere,  claiming  under  the  entail, 
created  by  the  act  16  Rich.  IL  as  heir  male  of  the  body  of  Au- 
brey de  Vere,  and  Lord  Willoughby  of  Eresby,  claiming  as  heir 
general  to  the  last  earl. 
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The  case  was  referred  by  King  Charles  I.  to  the  House  of 
Lords  who  called  to  their  assistance  Lord  Ch.  Just.  Crewe, 
>  Lord  Ch.  Baron  Walter  Doddridge,  *and  Yelverton,  Justices ;         *  185  ] 

and  Baron  Trevor.  Their  opinion  on  this  point  was  delivered 
by  Lord  Chief  Just.  Crewe ;  whose  exordium  is  so  eloquent,  that 
it  shall  be  transcribed. 

^  Thb  great  and  weighty  cause,  incomparable  to  any  other 
that  hath  happened  at  any  time,  requires  g^eat  deliberation,  and 
solid  and  mature  judgment,  to  determine  it ;  and   I  wish  that  j 

aD  the  Judges  of  England  had  heard  it,   (being  a  case  fit  for  all)  ^ 

to  the  end  we  altofi;etber  might  have  given  our  humble  advice 
to  your  Lordships  herein.  Here  b  represented  to  your  Lord*^ 
ships  certamen  honoris^  and,  as  I  may  well  say,  illiMhris  honoris, 
illustrious  honour.  I  heard  a  great  peer  of  this  realm,  and  a 
learned,  say,  when  he  lived,  there  was  no  Kmg  in  Christendom 
bad  such  a  subject  as  Oxford.  He  came  in  with  the  Conqueror 
Earl  of  Gwynes :  shortly  after  the  Conquest  made  Great 
Chamberlam  of  England,  above  500  years  ago,  by  Henry  I., 
the  Conqueror's  son,  brother  to  Rufus :  By  Maud  the  Em- 
press, Earl  of  Oxford :  confirmed  and  approved  by  Henry 
Fitz-Empress,  Henry  II,  tSlberico  comtit,  so  earl  before.  This 
great  honour,  this  high  and  noble  digoity,  hath  continued  ever 
since  in  the  remarkable  simame  of  De  Yere,  by  so  many  agesi 
descents,  and  generations,  as  no  other  kingdom  -  can  produce 
such  a  peer,  in  one  and  the  selfsame  name  and  title.  I  find,  in 
all  this  length  of  time,  but  two  attainders  of  this  noble  family, 
and  those  in  stormy  and  tempestuous  times,  when  the  govern- 
ment was  unsettled,  and  the  kingdom  in  competition.  I  have 
laboured  to  make  a  covenant  with  myself  that  affection  may  not 
press  upon  judgment ;  for  I  suppose  there  is  no  man  that  hath 
any  apprehension  of  gentiy  or  nobleness,  but  his  affection  stands 
to  the  ^continuance  of  so  noble  a  name  and  bouse,  and  would  *  186 
take  hold  of  a  twig  or  twine  thread  to  uphold  it.  And,  yet  time 
hath  his  revolutions  :  there  must  be  a  period  and  an  end  to  all 
temporal  things— ^inw  remm ;  an  end  of  names  and  dignities, 
and  whatsoever  is  terrene,  and  why  not  of  De  Yere.  For  wher6 
is  Bohuni  Where  is  Mowbray  1  YHier^  is  Mortimer)  Nay, 
wluch  IB  more  sndjuost  of  aU;  where  is  Plantagenet  1  They 
are  entombed  in  the  urns  and  sepulchres  of  mortsdity.  And 
yet  let  the  name  and  dignity  of  De  Yere  stand  so  long  as  it  pleas- 
eth  God.'' 

The  Lord  Chief  Justice  and  his  brethren  were  unanimously 
of  opbion,  that  although  the  earldom  of  Oxford  was  originally 
held  in  fee  simple  by  the  fomily  of  De  Yere,  yet  **  that  the  hon- 
our of  the  said  earldom  of  Oxford  was  entailed  upon  Aubrey 
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Jonrn*  t«  3. 
537. 

With  a  R«. 

mainder 

oTer. 


7  Rap.  33. 

♦   187 

Or  granted 
for  Life. 


Not  subject 
to  Curtesy. 


Dagd.  Sam. 
Preface. 


Idem.  Vin. 
on  Bro(^e. 


18  Rep.  112. 


1  Inst.  29  b. 


De  Vere  and  bis  heirs  male  by  the  parliament  of  16  Rich.  II. ; 
and  that  an  estate  therein  to  the  heirs  male  was  sufficiently  rais- 
ed and  created  thereby ;  and  was  so  reputed  and  enjoyed  by 
many  descents  of  the  earls ;  which  could  not  have  been  (as  th« 
same  was  limited)  if  the  same  had  only  been  an  ordinance  of 
parliament :  and  that  the  said  honour  descended  and  then  of 
right  belonged  to  Robert  de  Vere,  as  heir  male  of  the  said  Au- 
brey, by  virtue  of  the  entail." 

The  House  of  Lords  resolved  accordingly,  and  the  next  day 
Robert  de  Vere  took  his  seat  as  Earl  of  Oxford. 

9.  An  estate  in  remainder  may  be  limited  in  a  dignity,  to 
commence  after  the  determination  of  a  preceding  estate  tail. 
Thus  the  earldom  of  Northumberland  was  granted  to  Thomas 
Percy  and  the  heirs  male  of  his  body ;  and  for  default  of  such 
bsue,  to  Hugh  his  brother,  and  the  heirs  male  of  his  body. 

*10.  Lord  Coke  says,  the  King  may  create  either  a  man  or  a 
woman  noble  for  life ;  but  not  for  years ;  because  then  it  might 
go  to  executors  or  administrators. 

There  are  several  modem  instances  of  dignities  granted  to  a 
person  for  life,  with  a  reminder  over  to  other  persons ;  such  as 
the  cases  of  the  late  duke  of  Northumberland  and  the  late  Duke 
of  Montague. 

11.  While  dignities  were  annexed  to  the  possession  of  par- 
ticular castles,  manors,  &c.,  the  husband  of  a  woman  seised  of 
such  castles,  &c.  was  bound  to  perform  the  services  due  to  the 
Crown  for  them ;  and  among  others  to.  attend,  parliament :  so 
that  he  enjoyed  the  dignity  during  the  joint  lives  of  himself  and 
his  wife. 

12.  Monthermer,    who  married  the  Duchess  Dowager  of 
Gloucester,  was  summoned  to  parliament  in  27  Edw.  I.  as  Earl 
of  Gloucester,  and  to  all  succeeding  parliaments  during  her  life  : 
when  she  died,  her  son  became  Earl  of  Gloucester,  and  Mon- 
thermer was  summoned  as  a  baron. 

IS.  Where  there  was  issue,  the  husband  became  tenant  by 
the  curtesy  of  the  dignity.  Thus  Lord  Coke  mentions  a  case  in 
the  reign  of  Hen.  VI.,  where  a  person  was  allowed  to  hold  the 
dignity  of  Eari  of  Salisbury,  as  tenant  by  the  curtesy,  in  right 
of  his  wife  Alicia,  the  daughter  and  heir  of  the  preceding  earl, 
by  whoiii  he  had  issue. 

14.  In  the  reign  of  King  Henry  VIIL,  Mr.  Wymbisb  bar- 
ing  married  a  lady  entitied  to  the  dignity  of  Taylboys,  a  ques- 
tion arose,  whether  he  ought  to  have  the  name  of  Lord  Tayl- 
boys,  in  right  of  his  wife,  or  not.  The  King  consulted  the  two 
Chief  Justices,  Doctor  Gardiner,  Bishop  of  Winchester,  and 
Garter.     First,  the  King  demanded  of  the  two  Chief  Justices 
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♦whether,  by  law,  Mr.  Wymbish  ought  to  have  the  name  of  *  188 
Lord  Taylboys,  in  right  of  his  wife,  or  not .  They  answered, 
that  the  common  law  dealeth  little  with  the  titles  and  customs  of 
chivalry ;  but  such  questions  had  always  been  decided  before  the 
constables  and  marshals  of  England.  Then  the  King  moved 
the  questions  to  Doctor  Gardiner,  who  answered,  that  by  the 
law  which  he  professed,  dignity  was  denied,  both  to  women  and 
to  Jews.  I  like  not  that  law,  quoth  the  King,  that  putteth 
Christian  women  and  Jews  in  the  same  predicament.  That 
law,  said  Doctor  Gardiner,  as  I  take  it,  is  to  be  intended  of 
dignity,  whereunto  public  office  is  annexed  :  for  in  France  wo« 
men  succeed  as  well  to  their  ancestors  in  dignities  as  in  j>atri« 
monies  ;  therefore  the  custom  of  every  region  is  to  rule  those 
things.  Then  the  King  asked  Garter  of  the  custom  of  England^ 
who  answered,  that  it  had  been  always  uded  so  in  England  as  in 
France,  that -the  'husband  of  a  baroness  by  birth  should  use  the 
style  of  her  barony,  so  long  as  she  lived  ;  and  if  he  were*  tenant 
by  the  curtesy,  then  that  he  might  use  it  for  term  of  his  life* 
The  Chief  Justice  confessed  that  custom  concerning  the  tenant 
by  the  curtesy  to  be  consonant  to  the  common  law  i  for  the 
common  law  admitted  him  to  all  his  wife's  inheritances,  of 
which  she  was  seised  during  the  coverture,  and  that  might  de« 
scend  to  their  issue  ;  and  the  digiity  was  parcel  of  the  inheri- 
tance :  which  Doctor  Gardiner  confessed  ;  adding,  that  the  law 
granting  the  more,  which  was  the  possession  of  the  barony, 
could  not  be  intended  to  deny  the  less,  which  was  the  dignity  ; 
a  thing  incident  to  it. 

As  it  standeth  with  law,  said  the  King,  that  tenants  by  cur- 
tesy should  have  the  dignity,  so  it  standeth  with  reason  :  but  I 
like  not  that  a  man  should  be  this  *day  a  lord,  and  to-morrow  *  189 

none,  without  crime  committed ;  and  it  must  so  fall  out  in  the 
husband  of  a  baroness,  if  she  die  having  never  had  by  him  any 

children.  .        . 

The  Chief  Justice  confirmed,  thi^  in  tfiat  point  the  common 
law  dissented  not  much  irom  the  King's  reason  ;  for  the  hus- 
band that  never  had  issue,  was  thought  to  have  no  interesi  in 
law  in  his  wife's  inheritance,  more  than  in  respect  only  that  he 
was  a  husband ;  but  having  a  child,  then  he  acquired  a  state 
in  law,  and  was  admitted  to  do  homage,  and  not' before. 

The  King,  for  resolution,  said,  that  forasmnch  as  by  their 
speeches  he  understood  that  there  was  no  force  of  reason  or  law 
to  give  the  name  to  him  that  had  no  issue  by  his  wife ;  that 
neither  Mr.  Wymbish,  nor  none  other,  from  thenceforth,  should 
use  the  style  of  his  wife's  dignity,  but  such  as,  by  curtesy  of 
Xlngland,  had  also  right  to  her  possessions,  for  term  of  his  life. 
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The  which  opinion  the  persons  aforenamed  applauded  ;  and  so 
the  sentence  stood. 

15.  Notwithstanding  this  recognition  of  the  doctrine  of  cur- 
tesy in  dignities,  the  claim  of  Richard  Bertie  in  1580  to  the 
barony  of  Willoughby,  in  right  of  his  wife  Catherine  Duch- 
ess of  Suffolk,  as  tenant  by  the  curtesy,  was  rejected ;  and 
Peregirne   Bertie  her  son  was  admitted,  in  the  lifetime  of  his 

father. 
1  iiiBtS9iu        15^  jip^  Hargrave  has  observed,  that  two  other  claims  of  a 

like  kind  were  made  in  a  few  years  after,  but  were  not  deter- 
mined ;  and  he  could  not  learn  that  there  had  been  any  claims 
of  dignities  by  curtesy  since  Lord  Coke*s  time.  And  from  the 
'-  want  of  modem  instances  of  such  claims,  as  well  as  from  some 
late  creations,  by  which  women  were  made  peeresses,  in  order 

*  190  that  the  families  of  their  husbands  might  have  ^titles,  and  yet 

the  husbands  themselves  remain  commoners,  it  seemed  as  if  the 

prevailing  notion  was  against  curtesy  in  titles  of  honour.     How- 

*    ever,  he  had  not  discovered  whether  this  great  question  had 

ever  formerly  received  the  judgment  of  the  House  of  Lords. 

17.  It  may  also  be  observed,  that  there  are  some  modem  in- 
fitances  of  persons  sitting  in  parliament  as  heirs  to  their  mother's 
dignities,  in  the  lifetime  of  their  fathers,  which  would  not  have 
been  allowed  if  their  fathers  had  an  estate  by  the  curtesy  in 
those  dignities.  Thus  the  late  Duke  of  Northumberland  was  al- 
lowed to  sit  in  parliament  as  Baron  Percy,  immediately  upon 
the  death  of  his  mother,  though  his  father  was  living.  In  ^he 
same  manner  the  late  Marquis  of  Townsend  was  allowed  to  take 
bis  seat  in  parliament  as  Baron  Ferrers  of  Chartley,  upon  the 

C  nnot  bs      ^^^^^  of  Ws  mother,  though  his  father  was  alive. 

aliened.  l^-  Dignities  by  tenure  appear  to  have  been  formerly  aliena- 

ble ;  provided  such  alienation  was  made  with  the  license  of  the 
Crown. 

ParL  M7-l^*       19.  By  letters  patent,  7  Edw.   IL,  reciting  that  Edmund 

657.  Deyncourt  (who  was  Baran  Blankeney)  having  no  issue  male» 

and  being  desirous  that  his  sirname  and  arms,  might  continue, 
had  petitioned  His  Majesty  for  leave  to  enfeoff  whom  he  pleas- 
ed of  his  manors  and  arms.  The  King  granted  him  his  license  to 
enfeoff  any  person  of  his  manors,  &c.  so  as  the  same  might  remain 
after  his  decease  to  William  Deyncourt,  and  the  heirs  male  of 
his  body.  By  other  letters  patent,  10  Edw.  II.,  the  King  grant- 
ed him  his  license  to  enfeoff  Oliver  and  John  Deyncourt  of  the 
manor  and  soke  of  Blankeney,  &c. :  that  the  said  Oliver  and 
John  should  re-enfeoff  the  said  Edmund  of  the  same,  to  hold 
during  his  life,  and  after  his  decease  to  the  said  William  Deyn- 

*  .191         court  *and  the  heirs  male  of  his  body.    Lord  Coke  says,  it  ap- 
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pears  from  the  Close  Rolls  that  this  Edmand  sat  in  parliament 
until  and  in  18  Edw.  II. :  that  after  his  decease  his  assignee 
sat  in  parliament  in  1  Edw.  III.  by  the  name  of  William  Deyn- 
Gourt ;  and  in  his  heirs  male  the  dignity,  simame,  and  posses- 
sions continued  until  21  Hen.  YL,  when  his  heir  male,  together 
with  the  name  and  dignity,  ceased. 

2,0,  Lord  Coke  also  says,  he  heard  Lord  Burghley  Touch  a  '^^•™* 
record  in  the  reign  of  Edw.  IV.,  that  the  Lord  Hoe  having  no 
issue  male,  by  his  deed  under  his  seal,  granted  his  name,  arms, 
and  dignity  over ;  but  having  not  the  King's  liceuce  and  war-    "^ 
rant,  the  same  was  in  parliament  adjudged  to  be  void. 

21.  It  has  been  already  observed,  that  dignities  by  tenure  e.  i. 
have  been  frequently  settled  by  the  persons  in  possession  of  them, 
upon  particular  branches  of  the  family  of  the  settlor,  in  exclu- 
sion of  others.  And  the  cases  of  the  earldoms  of  Warwick  and 
Arundel,  and  baronies  of  Berkeley  and  Abergavenny,  in  which 
such  settlements  were  held  good,  have  been  already  stated. 

22.  When  dignities  ceased  to  be  annexed  to  the  possession  ot  ^ 
lands,  and  came  to  be  considered  as  mere  personal  inheritances, 
the  right  of  alienating  them  appears  to  have  been  gradually  ta- 
ken away :  and  it  became  a  settled  rule,  that  a  dignity  was  an 
hereditament  fnherent  in  the  blood  of  the  first  grantee,  and  his 
descendants :  and  was  therefore  unalienable. 

■  23.  In  the  case  of  the  barony  of  Grey  of  Ruthyn,  the  House  Jonrn.  r.  4. 
of  Lords  made  the  following  resolution : — "  Upon  somewhat  ^^' 
which  was  spoken  of  in  argument  concerning  a  power  of  convey- 
ing away  an  honour,  it  was  resolved  upon  the  question,  nenme 
coiUradicentey  *that  no  person  that  hath  any  honour  in  him,  and  *  192 

a  peer  of  this  realm,  may  alien  or  transfer  the  honour  to  any 
other  person." 

24.  Dignities  might  also  be    surrendered  to  the  King,   of  I76r  rarrin- 
which  there  are  several  instances.     It  was  however  resolved  by  ^*j"^  ^  ***• 
the  House  of  Lords  in  1640, — ^*  That  no  peer  of  the  realm  can  Joarn.  v.  4« 
drown  or  extinguish  his  honour ;  but  that  it  descends  to  Ins  de-  ^^' 
scendants ;  neither  by  surrender,  grant,  fine»  nor  any  other  con- 
veyance to  the  King." 

2o.  Lord  Viscount  Purbeck  surrendered  his  dignity  to  the  Viieoant 
King  by  fine  :  after  his  death,  Mr.  ViUers,  his  eldest  son,  peti-  cSIlohow. 
tioned  His  Majesty  for  the  title.     The  petition  being  referred  to  Pari.*Ca  u 
the  House  of  Lords,  it  was  aipied  on  behalf  of  the  petitioner,  Jg^"*^** 
that  this  was  a  personal  dignity  annexed  to  the  blood ;  and  so  Anno  1678« 
inseparable  and  immoveable,  that  it  could  not  be  either  trans-  ^J«[»'  ▼•  ^^ 
ferred  to  any  other  person,  or  surrendered  to  the  Crown.     It 
could  move  neither  forward  nor  backward,  but  only  downward 
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to  posterity ;  and  nothing  but  deJScicncy»  or  a  corruption  of  blood, 
could  hinder  the  descent. 

The  Attorney  General  (Sir  William  Jones)  endeavoured  '^to 
support  the  surrender  upon  the  authority  of  several  ancient  pre- 
cedents. The  House  of  Lords  resolved, — "  Forasmuch  as  up- 
on debate  of  the  petitioner's  case,  vfho  claijns  the  title  of  Vis- 
count Purbeck,  a  question  in.law  did  arise,  whether  a  fine  levi- 
ed to  the  iC^ng  by  a  peer  of  the  realm  of  his  title  of  honour,  can 
bar  and  extmguish  that  title.  The  Lords  spiritual  and  tempo^ 
ral,  in  parliainent  assembled,  upon  very  long  debate,  and  hav*- 
ing  heard  His  Majesty's  Attorney  General,  are  unanimously 
of  opinion,  and  do  resolve,  that  no  fine  now  levied,  or  at  any 
time  hereieifter  to  *be  levied  to  the  King,  can  bar  such  title  of 
honour,  or  the  right  of  any  person  claiming  under  him  that  levi- 
ed or  shall  teyy  such  iine." 

26.  it  appears  to  have  been  formerly  doubted  whether  a 
barony  created  by  writ,  was  not  extinguished  by  the  acceptance 
of  a  new  barony  of  the  same  name.  Thus  in  the  case  of  Lord 
pelawarre,  it  was  resolved  in  parUament,  39  Eliz.,  that  a 
grant  of  a  new  barony  of  Delawarre  to  William  West,  who  was 
not  then  in  possession  of  the  ancient  barony  of  Delawarre,  did 
n6t  merge  or  extinguish  the  ancient  barony,  but  that  if  William 
West  had  been  a  baron  entitled  to,  or  in  possession  of  the  an- 
cient barony,  when  he  accepted  the  creation,  the  law  perchance 
might  have  been  otherwise ;  but  that  remained  unresolved. 

27.  It  seems,  however,  to  have  been  spon  after  settled,  that 
the  acceptance  of  a  new  dignity  did  not  merge  or  destroy  an 
ancient  one  ;  for  Lord  Coke  says — "  That  the  greater  dignity 
doth  never  drown  the  lesser  dignity,  but  both  stand  together  in 
one  person  :  and  therefore  if  a  knight  be  created  a  baron,  yet  he 
rem^n0th  (^.  knight  still ;  and  if  the  baron  be  created  an  earl, 
yet  the  dignity  of  a.  b^rou  remaineth,  et  sic  de  atieris.^ 

^  28,  In  the  case  of  the  barony  of  Willoughby  de  Broke,  it 
was  resolved  by  the  House  of  Lords,  that  the  grant  of  a  new 
barony  of  Willoughby  de  Broke  to  Sir  Foulk  Oreville,  by  let- 
ters patent,  to  him  and  the  heirs  male  of  his  body,  be  being 
then  in  possession  of , the  ancient  barony  by  writ,  did  not  destroy 
"^siich  aiicient  barony,  but  the  same  continued  and  descended  to 
his  Bister  and  sole  heir,  and  from  her  to  Sir  Richard  Verney, 
who  was  seated  in  tjbe  House  of  Lords  according  to  the  date  of 
the  ancient  b^uronyt 

*S8.  An  opinion  formerly  prevailed,  that  where  a  person  hav- 
iiig  a  barony  by  writ»  apd  consequently  descendible  to  his  heirs 
generali  *v<ras  created  an  earl,  to  him  and  the  heirs  male  of  his 
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body ;  the  eaiMom  attracted  the  baron,  so  that  they  could  not  Barony. 
be  afterwards  separated.  Cellini,  162. 

SO.  This  doGtrine  was  fully  exploded  in  the  case  of  the  bar«  CoiihiB,  195. 
ony  of  Grey  of  Ruthyn,  in  which  it  appeared  that  lK>rd  Grey,  *  '"*•  >5  *>• 
being  a  baron  by  writ,  wair  created  Earl  of  Kent,  by  letters  pa/- 
tent,  to  him  and  the  heirs  male  of  his  body,  and  had  issue  two 
sons,  the  eldest  of  whom  became  Earl  of  Kent,  and  died  leav- 
ing issue  a  daughter  only.     It  was  resolved,  that  the  barony  j^^^^^  ^^j  ^ 
descended  to  the  daughter,  and  the  earldom  to  the  younger  149. 
brother,  and  that  the  earldom  did  not  attract  the  barony. 

31.  So  where  the  earldom  becomes  extinct,  the  baron;   will 
notwithstanding  descend  to  the  heir  general. 

32.  In  the  year   1669,  the  claim  of  Benjamin  Mildmay  to 

the  barony  of  Fitzwalter  was  heard  before  the  King  in  council,  ^^"^'^■«  **^' 
in  the  presence  of  the  two  Chief  Justices,  Lord  Cb.  Baron  Hale, 
the  King's  Chief  Serjeant,  and  the  Attorney,  and  Solicitor 
General.  The  petitioner  deduced  his  pedigree  from  Robert 
Fitzwalter,  who  was  summoned  to  parliament  by  writ  in  23 
Edw.  I.  and  several  times  after.  The  title  descended  to  Rob- 
ert Fitzwalter,  who  was  created  Viscount  Fitzwalter  and  Earl 
of  Sussex.  This  Earl  of  Sussex  had  two  sons ;  Henry  Earl 
of  Sussex,  and  Sir  Humphrey  Ratcliffe.  Henry  had  two  sons ; 
Thomas  Earl  of  Sussex  who  died  without  issue,  and  Henry 
Earl  of  Sussex,  who  left  one  son,  Robert  Earl  of  Sussex,  and 
one  daughter,  Lady  Frances,  who  married  Sir  Thomas  Mild- 
may,  to  whom  the  petitioner  was  *heir.  The  counsel  on  the  *  195 
other  side  insisted  that  the  barony  was  merged  and  extinct  in 
the  earldom,  by  coming  to  Edward  the  laat  Earl  ;Of  Sussex,  who 
died  without  issue. 

The  qnestiiin  being  put  to  the  Judges,  they  unanimously 
agreed,  that  '^  if  a  baron  in  fee  simple  be  made  an  earl,  the 
barony  will  descend  to  the  heir  general,  whether  the  earldom 
continue  or  be  extinct."  With  which  opinion  and  resolution 
His  Majesty  being  fully  satisfied,  a  writ  of  summons  was  issued 
to  Mr.  Mildmay,  under  which  he  took  his  seat  as  Baron  Fitz* 
waiter. 

S3.  Every  kind  of  dignity  is  forfeited  by  the  attainder  for  I)|gDiti«i  for. 
treason  of  the  person  possessed  of  it,  and  can  only  be  revived  talnder/ 
by  the  reversal  of  the  attainder. 

34.  Charles  Nevill  Earl  of  Westmoreland,  to  him  and  the  NevUPi  Cai« 
heirs  male  of  his  body,  by  letters  patent,   was  attainted  of  high         ^** 
treason  by  outlawry,  and  by  act  of  parliament ;  and  died  without 
issue  male  :  upon  which  Edward  Nevill,  in  2  J&.    1.   claimed  to 
be  Earl  of  Westmoreland,  as  heir  male  of  the  body  of  the  first 
grantee. 
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It  was  resolved  by  all  the  Judges,  that  although  the  dignity 
was  within  the  statute  De  Doni$  conditionalibua,  yet  that  it  was 
forfeited  by  a  ^condition  in  law,  tacUe  annexed  to  the  estate  of 
the  dignity.  For  an  earl  has  an  office  of  trust  and  confi- 
dence ;  and  when  such  a  person,  against  the  duty  and  end  of  hig 
dignity  takes  not  only  council,  but  also  arms  against^the  King, 
to  destroy  him,  and  thereof  is  attainted  by  due  course  of  law, 
by  that  he  hath  forfeited  his  dignity ;  in  the  same  manner  as 
if  tenant  in  tail  of  an  office  of  trust  misuse  it,  or  use  it  not ; 
these  are  forfeitures  of  such  office  for  ever,  by  force  of  a  con- 
dition in  law,  tacitt  annexed  to  their  estates.  It  was  also  re- 
solved,  *that  if  it  had  not  been  forfeited  by  the  common  law, 
it  would  have  been  forfeited  by  the  statute  26  Hen.  VIII. 

35.  "Where  a  person  is  tenant  in  tail  of  a  dignity,  with  re^ 
mainder  in  tail  to  another,  and  the  first  tenant  in  tail  is  attaint-- 
ed  of  high  treason,  the  dignity  is  forfeited,  as  to  him  and  hit 
descendants  ;  but  upon  failure  of  such  descendants,  it  becomes 
vested  in  the  remainder-man. 

36.  Thomas  Percy,  who  was  Earl  of  Northumberland,  to 
him  and  the  heirs  male  of  his  body,  remainder  to  his  brother 
Hugh  Percy,  in  the  same  manner  was  attainted  of  high  trea- 
son and  executed,  having  no  issue  male ;  upon  which  Hugh 
Percy  became  Earl  of  Northumberland. 

37.  A  dignity  descendible  to  heirs  general  is  also  forfeited 
by  attainder  of  felony  of  the  person  possessed  of  it. 

38.  Where  a  tenant  in  tail  of  a  dignity  is  attainted  of  felo« 
ny,  the  dignity  is  only  forfeited  during  his  life,  and  after  his 
decease  it  vests  in  the  person  entitled  to  it,  per  formam  dani. 
For  the  statute  26  Hen.  VIII.  does  not  extend  to  this  case. 

39.  Lawrence  Earl  Ferrers,  to  whose  ancestor  the  dignity 
had  been  granted  by  letters  patent  in  1711,  to  hold  to  him  and 
the  heirs  male  of  his  body,  was  convicted  and  executed  for 
murder,  in  the  year '1760.  But  having  left  no  issue,  the  dig- 
nity was  not  forfeited,  but  descended  to  his  brother  Washington 
Ferrers,  who  took  his  seat  accordingly. 

40.  In  the  case  of  a  dignity  descendible  to  heirs  general, 
the  attainder  for  treason  or  felony  of  any  ancestor  of  a  person 
claiming  such  dignity,  through  whom  the  claimant  must  derive 
his  title,  though  the  person  attainted  was  never  possessed  of 
the  dignity,  *wfll  bar  such  claim  ;  for  the  blood  of  the  person 
attainted,  being  corrupted,  no  pedigree  can  be  derived  through 
him  :  so  that  the  dignity  becomes  vested  in  the  Crown  by  es- 
cheat ;  and  is  thereby  destroyed. 

41.  In  1723,  the  Reverend  Robert  Lumley  Lloyd  claimed 
(he  barony  of  Lumley,  which  was  created  by  writ  of  summons 
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in  8  Rich.  IL  as  heir  to  Ralph  Lord  Lumley,  the  person  first  sum- 
moned to  parliament.  It  appeared  that  the  title  had  descended 
to  John  Lord  Lumley,  and  that  George  Lumley  his  eldest  son 
was  attainted  of  treason^  and  died  in  the  lifetime  of  his  father, 
leaving  issue,  John  Lumley,  who  died  without  issue  ;  and  that 
Spandian  Lloyd  was  his  cousin  and  next  heir,  viz.  eldest  son  of  p  *^*|^JE' 
Barbara  Williams,  sister  of  the  said  John  Lord  Lumley.  That 
Spandian  Lloyd  died  without  issue,  and  that  Henry  Lloyd  his 
next  brother  had  issue  Henry  his  eldest  son,  who  was  father  to 
the  claimant 

The  House  of  Lords  resolved,  that  the  pietitioner  had  not 
any  right  to  a  writ  of  summons  to  parliament,  as  prayed  by  his 
petition. 

42.  In  the  case  of  entailed  dignities,  no  corruption  of  blood  Doei  not  ex- 
takes  place.     A  dignity  in  tail,  may  therefore  be  claimed  by  a  l^^^}^^^' . 
son  surviving  an  attainted  father,  who  never  was  possessed  of  tiei!      ^^' 
the  dignity.     For  the  son  may  in  such  a  case  claim  from  the  ^u.  29.  c  6. 
first  acquirer,  per  formam  dorUf  as  heir  male  of  his  body,  witUn 

the  description  of  the  g^ft,  without  being  affected  by  the  attain-  366. 
der  of  his  father,  or  any  other  lineal  or  collateral  ancestor. 

43.  In  1764,  John  Murray  presented  a  petition  to  his  Maj-  i^^7^^' 
esty,  stating  that  his  grandfather  John  Marquis  of  Athol  was  by 

letters  patent  created  Duke  of  Athol,  to  him  and  the  heirs  male 
of  his  body.  That  the  said  Duke  of  Athol  died  in  1725,  leav- 
ing James  his  eldest  *son,  who  succeeded  to  the  title,  and  #198 
George  his  second  son,  who  was  the  petitioner's  father.  That 
the  said  George  was  in  the  year  1745  attainted  of  high  treason, 
by  act  of  parliament,  and  died  in  1760,  leaving  the  petitioner 
Ids  eldest  son.  That  James,  the  second  duke  of  Athol,  died  in 
1764,  without  leaving  any  issue  male.  That  the  petitioner  had 
consulted  many  gentlemen  learned  in  the  law  of  England,  par- 
ticularly the  Honourable  Charles  Yorke,  Sir  Fletcher  Norton, 
and  Mr.  De  Grey,  whether  the  said  attainder,  under  the  circum- 
stances of  the  case,  could  be  any  bar  to  the  petitioner's  succeed- 
ing to  the  said  title  upon  the  death  of  his  said  uncle,  James 
Duke  of  Athol ;  and  the  s&dd  gentlemen  were  unanimously  of 
ojMnion,  that  as  by  the  law  of  England  in  a  like  case,  no  objec- 
tion could  arise  from  the  said  attainder ;  and  as  by  the  statute  of 
7  Anne,  «11  persons  attainted  of  treason  in  Scotland  were  liable  to 
the  same  corruption  of  blood,  pains,  penalties,  and  forfeitures,  as 
persons  convicted  or  attainted  of  high  treason  in  England,  the 
petitioner  would  be  clearly  entitled  to  succeed  to  the  said  hon- 
ors. The  petitioner  therefore  prayed,  that  proper  directions 
should  be  given  for  having  the  petitioner's  right  declared  and  es- 
tablished. 
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This  petition  waa  referred  to  the  House  of  Lonls,  who  re« 
solved  that  the  petitioner  had  a  right  to.  the  title  claimed  by  hii 
petition. 

Restiiution         44.  In  all  cases  where  a  person  has  been  attainted  of  high 
'        treason  by  Parliament,  or  by  judgment  on  an  indictment  for 

p.  c.  c.  2*7.    ^%^  treason,  petty  tiHeason,  or  felony,  the  corruption  of  blood 

3  [nsf .  c.  t06.  can  only  be  restored  by  Parliament.  Lord  Hale  says  restitu- 
tions by  Parliament  are  of  two  kinds  ;  one,  a  restitution  in 
blood  only,  which  removes  the  corruption,  but  restores  not  the 
party  attaint  or  his  heirs  to  the  manors  or  honours  ^lost  by  the 

*  190  attainder,  unless  it  specially  extend  to  them  ;  the  other  is  a  gen- 

eral restitution,  not  only  in  blood,  but  to  the  lands,  .&c.  of  the  par- 
ty attainted  :  that  a  restitution  in  blood  may  be  special  and  quali- 
fied ;  but  generally  a  restitution  in  blood  is.construed  liberally 
and  extensively. 
45.  In  the  case  of  the  barony  of  Lumley,  the  petitioner's 

ante,  §  .  counsel  produced  an  act  of  parliament  made  in  6  Edw.  YI.  upon 
the  petition  of  John  Lumley,  eldest  son  and  heir  of  Greoi^e 
Lumley,  son  and  heir  apparent  of  John  Lord  Lumley,  whereby, 
after  a  recital  of  the  attainder  of  the  said  Geoi^e  Lumley,  by 
reason,  whereof  the  said  John  Lumley  stood,  and  was.apenon 
in  his  lineage  and  blood  corrupted  ;  and  deprived  of  all  degree, 
estate,  natne,  fame,  and  of  all  other  inheritance,  that  should  or 
might  by  possibility  have  come  to  him  by  any  oUier  his  collat- 
eral ancestors,  on  his  said  father's  side,  to  whom  he  should  or 
might  have  conveyed  himself,  as  cousin  and  next  heir  of  blood, 
by  mesne  degrees,  by  his  said  father.  It  was  therefore  enact- 
ed, that  the  said  John  Lumley  and  his  heirs  male  of  his  body 
coming,  might  and  should  be  accepted  and  called  from  thence- 
forth by  the  name  of  Lord  Lumley  ;  and  that  he  and  the  heirs 
male  of  his  body  should  have  and  enjoy,  in  and  at  all  parlia- 
ments, and  all  other  places,  the  room,  name,  place,  and  voice  of 
a  baron  of  the  realm  :  and  that  the  said  John  Lumley  and  hia 
heirs,  might  be,  and  should  be  restored  only  in  blood,  as  son 
and  heir  and  heirs  to  the  said  George  Lumley,  and  as  cousin 
and  heir  and  heirs  of  the  said  John  •  Lord  Lumley ;  and  made 
only  heir  and  heirs  in  blood,  as  well  to  the  said  Creorge,  as  to 
the  said  John  Lord  Lumley,  and  either  of  them  by  the  name  of 
Lord  Lumley. 
£00  *  j^  ^j^  contended  on  behalf  of  the  Earl  of  Scarborough,  who 

opposed  the  claim,  that  the  attainder  of  George  Lumley  was  not 
reversed  by  this  act,  and  that  the  restitution  of  the  said  John 
Lord  Lumley  in  blood  only,  while  the  attainder  remained  unre- 
versed, could  not  possibly  revive  the  ancient  barony,  which  waa 
before  extinct,  and  merged  in  the  Crown  by  that  attainder. 
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That  the  construction  of  the  act  contended  for  would  have  this 
absurdity,  that  the  same  act  must  give  the  same  barony  to  the 
same  person,  ^nder  two  different  limitations,  one  in  tail  male,  the 
other  in  fee  simple,  and  both  in  possession  ;  and  was  not  there- 
fore to  be  admittedL 

The  Hause  of  Lords  appears  to  have  been  of  this  opinion, 
and  to  have  rejected  the  claim  on  that  ground. 

46,  Where  a  person  is  outlawed  for  high  treason,  petty  trea- 
son, or  felony,  his  blood  is  also  corrupted ;  but  it  may  be  re- 
stored by  act  of  parliament,  or  by  a  reversal  of  the  judgment  of  4  Burr.  Rep. 
outlawry,  by  writ  of  error.*     But   a  writ  of  error  to  reverse  an  2^^** 
outlawry  in  treason  or  felony,  is  not  ex  debito  justitia  ;  and  there- 
fore can  only  be  obtained  by  the  favour  of  the  Crown. 

47.  The  House  of  Lords  resolved  in  1702,  that  they  would  nr*'^'  "* 
not  in  future  receive  any  bill  for  reversing  outlawries,  or  restitu- 
tion in  blood,  that  should  not  be  first  signed  by  Her  Majesty  or 

ber  successors,  kings  or  queens  of  the  realm,  and  sent  by  her 
or  them  to  their  House  first,  to  be  considered  there. 

'48.  All  titles  of  honour  having  been  originally  annexed  to  ^  Dignity. 
lands,  it  followed  that  no  person  could  be  a  peer,  without  having  bj  Povlrtj. 
an  estate  sufficient  to  support  his  dignity^  which  he  could  not 
alien  without  the  consent  of  the  Crown.     A  peer  could,  there- 
fore, *never  be  arrested  for  debt ;  the  law  presuming  that  he  *  201 
had  sufficient  lands  and  tenements  in  which  he  might  be  dis-  j^^^P-  ^fr- 
trained.     And  there  b  one  instance  of  a  peer  being  degraded  by    """"^ 
parliament,  on  account  of  his  poverty. 

49.  By  an  act  of  parliament  made  in  17  Edw.  IV.,  reciting.  Rot.  ParL 
that  the  King  had  erected  and  made  George  Neville  DUke   of  J- ^*  ^'^ 
Bedford,  and  had  purposed  to  have  given  him,  for  the  sustentation  1%  Rep.  i07. 
of  the  same  dignity,  sufficient  livelihood  ;  and  for  the  great  of- 
fences, unkindness,  and  misbehavings  that  John  Nevill  (bis  fath- 
er)  had  done  and  committed  to  his  highness,  as  was  openly 
known,   he  had  no  cause  to  depart  any  livelihood  to  the  said    . 
George.     And  that  it  was  openly  known  that  the  said  George 
Nevill  had  not,  nor  by  inheritance  might  have,  any  livelihood  to 
support  the  name,  estate,  and  dignity  of  Duke  of  Bedford  :  as 
oftentimes  it  was  seen,  that  when  any  lord  was  called  to  high 
estate,  and  had  jiot  livelihood  convenient  to  support  the  same  dig- 
nity,  it  induced  great  poverty  and  indigence,  and  oftentimes 
caused  great  extortion,  embracery,  and  maintenance  to  be  had,  to 
the  great  trouble  of  all  such  countries  where  such  estate  should 
bappen  to  be  inhabited.     Wherefore  the  King,  by  the  advice  of 
the  Lords  spiritual,  &c.,  ordained,  that  from  thenceforth  the  said 
erection  and  making  of  the  same  duke,  and  all  the  names  of  dig- 

Vol.  hi.  17 
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vitf  to  the  said  George,  or  to  John  Nevill  his  father,  shmild  be 
from  thenceforth  void  and  of  none  effect. 

50-  Sir  W.  Blackstone  has  observed,  that  Nevilles  degrada* 
tion  is  a  dngular  instance  ;  which  serves,  at  the  same  time,  by 
having  happened,  to  show  the  power  of  parliament ;  and  by 
having  happened  but  once,  to  show  how  tender  the  parliament 
hath  been  in  exercising  so  high  a  power. 

^51.  As  a  dignity  cannot  he  aliened,  surrendered,  or  extin- 
guished by  the  person  possessed  of  it,  neither  can  it  be  lost  by  the 
negligence  of  any  person  entitled  thereto,  in  not  claiming  it  with- 
in a  particular  time.  From  which  it  follows,  that  dignities  are 
not  within  the  statutes  of  limitation.  This  doctrine  has  been 
recognized  by  the  House  of  Lords  in  a  variety  of  cases,  where 
claims  to  baronies,  which  had  been  dormant  for  tienturies,  have 
been  received  and  admitted. 

52.  Even  an  adverse  possession  and  exercise  of  a  dignity  by 
persons  not  entitled  to  it,  for  85  years,  will  not  bar  the  real 
owner. 

55.  Sir  W.  Willoughby,  Knight,  was,  by  letters  patent,  1 
Edw.  VL,  created  Lord  Willoughby  of  Parham,  to  him  and  the 
heirs  male  of  his  body.  He  was  succeeded  by  Charles  his  only 
son,  who  left  five  sons;  William,  Sir  Ambrose,  Edward, 
Charles,  and  Sir  Thomas.  The  issue  male  of  William,  the  el- 
dest son,  enjoyed  the  dignity  till  the  year  1680,  when  they  fail- 
ed. Thomas  Willoughby,  the  heir  male  of  the  fifth  son,  was 
then  admitted  to  sit  in  parliament,  as  Lord  Willoughby  of  Par- 
ham,  upon  the  supposition  that  there  was  no  issue  male  of  any 
of  the  other  sons ;  and  he  and  his  issue  male  enjoyed  the  dignity 
till  the  year  1765,  when  they  became  extinct.  In  1767,  Henry 
Willoughby,  who  was  the  heir  male  of  Sir  Ambrose,  the  second 
son  of  the  second  Lord  Willoughby  of  Parham,  claimed  the  dig- 
nity; and  it  was  resolved  by  the  House  of  Lords, — "That  the 
petitioner  had  a  right  to  the  title,  dignity,  and  peerage  of  Wil- 
loughby of  Parham,  which  was  enjoyed  from  the  year  1680  to 
the  year  1765,  by  the  male  line,  then  extinct,  of  Sir  Thomas 
Willoughby,  youngest  son  of  Charles  Lord  Willoughby  of  Par- 
ham, who  were  ^successively  summoned  to  parliament  by  de- 
scent, in  virtue  of  letters  patent,  1  Edw.  VL,  and  sat  as  heirs 
male  of  the  body  of  Sir  William,  created  Lord  Willoughby  of 
Parham  by  the  said  letters  patent,  contrary  to  right  and  the 
truth  of  the  case ;  it  then  appearing  that  Sir  Ambrose  Willough- 
by, the  second  son  of  the  said  Charles,  and  the  elder  brother  of 
the  said  Sir  Thomas,  who  was  averred  to  have  died  without 
issue,  left  a  son,  and  that  the  clainf^ant  was  great  grandson  and 
heir  male  of  the  body  of  such  sou,  and  consequently  heir  male  of 
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the  body  of  the  said  Sir  William^  who  was  created  Lord  Wil- 
loughby  of  Parham ;  the  male  line  of  the  eldest  sou  of  the  said 
Charles  Lord  Willoughby  of  Parham  having  failed  in  or  before 
the  year  1680;  and  that  the  proof  of  the  petitioner's  pedigree 
being  clear,  the  contrary  possession  ought  to  be  no  bar  to  his 
chum,  as  there  was  no  person  in  being  interested  under  such 
possession ;  without  prejudice  to  the  question,  if  there  was." 
The  clsdmant  took  his  seat  accordingly.  Htm^  537. 
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DIGNITIES  by  tenure  appear  to  have  always  been 
hereditary,  and  to  have  descended  in  the  same  manner  as  the 
castles  or  manors  to  which  they  were  annexed.  So  that  the  de- 
scent of  dignities  of  this  kind,  in  the  male  line,  was  exactly  simi- 
lar to  that  of  estates  in  fee  simple,  unless  the  castles  or  manors 
to  which  the  dignity  was  annexed  were  entailed ;  for,  in  that 
case,  the  dignity  descended  to  the  person  entitled  to  the  castle  or 
manor,  under  the  entail,  as  appears  from  the  cases  that  have 
been  stated  in  a  former  chapter. 

*2.  In  ancient  times  the  right  of  primogeniture  appears  to 
have  taken  place  in  the  descent  of  dignities  by  tenure,  to  fe- 
males, as  well  as  to  males.  For,  Bracton,  in  treating  of  the 
partition  of  estates  among  coparceners,  says,  that  where  a  man- 
sion or  castle  was  caput  comit€Uu8  or  baronice^  it  was  not  divis- 
ible, propter  jus  glctdii  quod  dividi  nan  potest ;  for  by  such  a  di- 
vision earldoms  and  baronies  would  be  destroyed.  Per  quad 
deficiat  regnum^  quod  ex  comitatibus  et  baroniis  dicitur.  esse  con* 
sHtutum,  Now,  as  the  eldest  sister  had  a  right  to  the  principal 
mansion  Jtire  esneciiz,  to  which,  if  it  waa  caput  comitatuSf  or  io- 
ronicsy  the  service  of  attending  parliament  appears  to  have 
been  always  annexed,  she  would,  in  those  times,  have  been  en- 


Title  XXVL  DignUiea;  Ch.  iii.  $  2—6.  137 

titled  to  the  dignity.  And  this  was  exactly  conformable  to  the 
feudal  law,  iu  which  an  indivisible  feud  descended  to  the  eldest 
daughter. 

3.  The  descent  of  earldoms  and  baronies  in  the  reign  of  Ed-  Rym.  p^^a. 
ward  I.  appears,  from  the  answers  of  the  parliaments  of  £ng«  ^<>^*  ^  ^83. 
land  and  Scotland,  previous  to  the  adjudication  of  the  succession 

to  the  Crown  of  Scotland,  to  have  been  to  the   eldest  daughter. 

And  Lord  Coke  has  cited  a  charter  of  King  Edw.  III.,  in  which 

the  right  of  the  eldest  sister  to  the  earldom  of  Pembroke  is  fully  ^  ^'"^'  ^  ^* 

recognized. 

4.  With  respect  to  dignities  by  writ,  whatever  doubts  existed  d^^^^^  ^f 
formerly  respecting  their  being  hereditary ,  it  appears  to  have  DigaiUei  hy 
b«en  fully  settled  in  the  time  of  Lord  Coke,  that  they  were  de-  ^"*' 
•cendible  to  all  the  lineal  heurs  of  the  person  first  summoned. 

The  right  of  primogeniture  takes  place  among  males  ;  and,  in 
default  of  males,  they  are  descendible  to  female  heirs,  and  trans- 
missible by  such  female  heirs  to  their  descendants. 

*5.  This  doctrine  was  admitted  in  the  case  of  the  barony  of  •  jq^ 

Grey  of  Ruthyn,  in  1640 ;  but  was  more  fully  considered,  and 
solemnly  established,  in  the  following  case. 

6.  In  1673,  Catherine  Lady  O'Brien  claimed  the  barony  of  Barony  of 
Clifton  of  Leighton  Bromswold  ;  and  her  petition  having  been  ^^ j^^^^j  ^^^' 
referred  to  the  House  of  Lords,  the  Committee  of  Privileges  re* 
ported — ^*  That  Jervas  Lord  Clifton  was  summoned  by  writ  to 
parliament,  6  Jac.  I.,  by  the  title  of  Lord  Clifton  of  Leighton 
Bromswold ;  so  as  the  barony,  being  a  fee  simple,  ought  to  de- 
scend from  the  said  Lord  Clifton  upon  his  heirs ;  and  that  the 
Lady  Catherine  O'Brien  being  the  heir,  gradually  and  lineally 
descended  from  the  said  Lord  Clifton,  the  barony  did  of  right 
descend  to  her  and  her  heirs." 

It  was  ordered  that  the  Judges  should  give  their  opinion  in 
this  case  ;  which  they  did  in  the  following  words. 

''  The  Lord  Ch.  Just,  of  the  King's  Bench,  Lord  Ch.  Just, 
of  the  Common  Pleas,  Chief  Baron  Turner,  Baron  Littleton,  ^f^'  ^^^'  ^^• 
Justice  Atkins,  Justice  Ellis,  and  Baron  Thurland,  were  unan- 
imous in  their  opinions,  that  taking  the  case  in  fact  to  be  as  His 
Majesty's  Attorney  General  reported  it  to  be,  and  as  it  stood 
transmitted  to  that  House,  they  found  it  to  be  thus,  as  to  that  la- 
dy's claim  ol  the  said  barony.  That  Sir  Jervas  Clifton  was 
summoned  to  parliament  by  die  name  of  Jervas  Clifton  of  Leigh- 
ton Bromswold,  by  writ  dated  9  Ja.  I.  ;  that  aceordin^y  he 
did  come  and  sit  in  parliament  as  one  of  the  peers  of  England ; 
that  he  died  16  Ja.  I.,  leaving  issue  behind  him,  Catherine,  his 
sole  daughter  and  heir,  who  married  to  the  Lord  Aubigny,  af- 
terwards Duke  of  Lenox ;  *tbat  the  said  duke,  17  Ja.   1.,  was,  *  207 
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by  letters  patent,  created  Baron  Leighton  of  Leighton  Bronis« 
wold,  in  the  county  of  Huntingdon,  to  him  and  the  heirs  male 
of  his  body,  whereof  none  were  then  living  ;  that  the  petitioner 
was  lineally  descended  from  him,  and  was  his  heir,  (by  the  said 
report,)and  as  such  then  claimed  the  barony  of  Clifton.  All 
which  being  admitted  to  be  true,  ^ey  were  of  opinion,  first,  that 
the  said  Jervas,  by  virtue  of  the  said  writ  of  summons,  and 
bis  sitting  in  parliament  accordingly,  was  a  peer  and  baron  of 
this  kingdom,  and  his  blood  thereby  ennobled  ;  secondly,  that 
hjs  said  honour  descended  from  him  to  Catherine,  his  sole  daugh- 
ter and  heir,  and  successively,  after  several  descents,  to  the  pe- 
titioner, as  lineal  heir  to  the  said  Lord  Clifton  ;  thirdly,  that 
therefore  the  petitioner  was  well  entitled  to  the  said  dignity. '' 
The  House  resolved,  that  the  said  Catherine  Lady  O'Brien 

Tit  29  c  3     ^^^  ^^^  *^  ^^^  barony  of  Clifton.t 

7*    The  descent  of    dignities  by  writ  is,  in  some  respects, 

different  from  that  of  lands  ;  for  possession  does  not  affect  it, 

as  every  person  claiming  a  dignity  must  make  himself  heir  to 

the  person  first  summoned,  not,  as  in  the  case  of  lands,  to  the 

person  last  seised. 

The  Half  8.  In  consequence  of  this  principle,  a  brother  of  the  half 

^^oodm9,j      blood  shall  inherit  a  dignity,  in  preference  to  a  sister  of  the 

whole  blood.     Thus,  L6rd  Coke  says,   *^  Of  dignities,  whereof 

3  R*^  42^0.  ^^  other  possession  can  be  bad  but  such  as  descend  (as  to  be  a 

duke,  marquis,  earl,  viscount,  or  baron,)  to  a  man  and  his  heirs, 

there  can  be  no  possession  of  the  brother,  to  make  his  sister  in- 

#  208         ^^^^^  '  ^^^  ^^®  younger  brother  being  heir  *  (as  Littleton  saith) 

to  the  father,  «hall  inherit  the  dignity  inherent  in  the  blood,  as 

heir  of  him  that  was  first  created  noble. ^' 

9.  Lord  Hale,  in  a  note  to  this  passage,  published  by  Mr. 

Hargrave,   observes,  that  it  was  a  feudal  title  of  honour,  as 

the  earldom  of  Arundel,  or  barony  of  Berkeley,  there  possessio 

fratris  should  hold  well,  because  the  title  was  annexed  to  land. 

Offo.  Car.  10.  A  question  was  moved  in  parliament  in  16   Cha.  I.  re- 

Coli*     l«6*   specting  the  barony  of  Grey  of  Ruthyn,  which  was  originally 

created  by  writ  of  summons.     Lord  Grey  died,  leaving  a  son  and 

a  daughter  by  one  venter^  and  a  second  son  by  another  verUeTj 

The  barony  descended  to  the  eldest  son,  who  sat  in  parliament^ 

and  afterwards  died  without  issue.     The  question  was,  whether 

the  second  son  should  inherit  the  barony,  or  the  sister  ;  and  the 

Journ.  vol.  4.  opinion  of  the  Judges  was  required  ;  who  resolved,  that  there 

a  T«nn  R*      ^^^  i^ot  any  possesrio  fratris  of  a  dignity,  but  it  should  go  to  the 

»13#  younger  son,  who  was  hares  natus  ;  and  the  sister  was  only 

t  The  doctrine  eitabliahed  in  thti  cat e  hai  been  admitted  10  a  great  naaber 
of  modem  cases,  ivhich  mUl  be  stated  hereafter. 
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Acaresfacta,  by  the  possession  of  her  brother,  of  such  things  as 
were  in  demesne,  but  not  of  dignities ;  whereof  there  could  not 
be  an  acquisition  of  the  possession. 

11.  In  the  case  of  the  barony  of  Fitz waiter  in  1668,  the  Co"'"»  ^8«- 
same  objection  was  made  before  the  Privy  Council :  and  the 
question  being  put  to  the  two  Chief  Justices,  and  Lord  Ch. 

Baron  Hale ;  they  all  agreed  that  the  half  blood  was  no  impe- 
diment to  the  descent  of  a  dignity. 

12.  When  dignities  by  writ  were  first  introduced,  tiiey  were  p^^|}?/*  ""^ 
probably  descendible,  in  default  of  males,  to  the  eldest  female ; 

in  conformity  to  the  rule  then  existing  respecting  the  descent  of 

baronies  by  tenure.     But  in  course  of  time  it  became  establish* 

ed,  that  *where  a  person  possessed  of  a  dignity  by  writ  died,         #  gQg 

leaving  only  daughters  or  sisters ;  as  the  dignity  was  of  an 

impartible  nature,  it  fell  into  a  dormant  state,  and  was  said  to 

be  in  suspense  or  abeyance.  i  TdsL  165  a. 

13.  Lord  Coke  has  stated  a  case  in  23   Hen.   HI.  in  these  J'*^;.,^*^- Tl** 

Partition,  18. 

words ;— "Note,  if  the  earldom  of  Chester  descend  to  copar- 
ceners, it  shall  be  divided  between  them,  as  well  as  other 
lands.  And  the  eldest  shall  not  have  this  seigniory  and  earl- 
dom to  herself,  entire,  quod  nota.  Adjudged,  per  totam  euriamj^ 
And  he  makes  the  following  observations  on  this  case. — "  By 
this  it  appeareth  that  the  earldom  (that  is,  the  possession  of  the 
earldom)  shall  be  divided  ;  and  that  where  there  be  more 
daughters  than  one,  the  eldest  shall  not  have  the  dignity  and 
power  of  the  earl ;  that  is,  to  be  a  countess.  What  tiien  shall 
become  of  the  dignity  1  The  answer,  is,  that  in  that  case,  the 
King,  who  is  sovereign  of  honour  and  dignity,  may,  for  the 
uncertainty,  confer  the  dignity  upon  which  of  the  daughters  he 
please ;  and  this  hath  been  the  usage  since  the  Conquest ;  as 
is  said.'' 

14.  The  above  observations  of  Lord  Coke  do  not  seem  to^^'^^^'  ^' 
be  well  founded ;  for  it  appears  from  Dugdale,  that  Ranulph  CoUiDs,  99. 
Earl  of  Chester  died  in  16  Hen.  HI.   without  issue,  leaving 

four  sisters,  of  whom  the  eldest,  Maud,  was  married  to  David 
Earl  of  Huntingdon,  brother  to  William  King  of  Scotland,  by 
whom  she  had  a  son,  sumamed  Scotus,  who  succeeded  Ra- 
nulph in  the  earldom  of  Chester ;  but  the  reason  was,  that  in 
the  partition  of  the  vast  possessions  of  Ranulph,  this  John  had  ^ 
for  his  part,  his  mother  being  dead,  the  whole  county  of  Ches- 
ter. 

1 5.  The  decision'cited  by  Lord  Coke  must  have  taken  place 
on  the  death  of  the  above-named  John  in  1237,  according  to  M. 

Paris,   leaving  four  sisters  ;  *but  it  cannot  be  relied  on  as  an  **^ 

authority  ;    for  it  appears  from  Knyghton,  c.    35.,  that  this 


140 


Title  XXVI.  Dignities,  Ch.  i\u  §  15—18. 


Do|^d.  Bar. 
Vol.  8.  246. 


was  a  special  and  arbitrary  exertion  of  tbc  prerogative,  by 
which  the  King,  probably  from  jealousy  of  the  great  powers 
and  regalities  of  the  Earls  of  Chester,  continuing  in  the  pre- 
sumptive heir  to  the  crown  of  Scotland,  not  only  took  tbe  dig- 
nity of  the  earldom  into  bis  own  hands,  but  also  all  tbe  lands 
appertaining  to  it ;  making  compensation  to  the  four  sisters  of 
the  last  earl,  in  other  lands. 

1 6.  It  appears  to  have  been  held,  so  late  as  in  the  reign  of 
Henry  VI.,  that  the  eldest  daughter  had  a  superior  claim  to 
that  of  her  sisters,  to  the  dignity  of  their  ancestor.  But  what- 
ever might  have  been  the  old  law,  the  doctrine  laid  down  by 
Lord  Coke  was  fully  established  in  his  time ;  and  it  was  soon 
after  resolved  by  the  j^dges  and  the  House  of  Lords,  that  where 
a  dignity  is  descendible  to  heirs  general,  and  the  person  pos- 
sessed of  it  dies,  leaving  only  daughters  or  sisters,  or  coheirs,  it 
falls  into  abeyance,  or  rather  becomes  vested  in  the  Crown,  dur- 
ing the  continuance  of  the  coheirship. 
CoUini,  176.  17.  Thus  in  the  case  of  the  earldom  of  Oxford,  a  report 
535™'  ^^^'  ^*  ^^  made  to  the  House  of  Lords  by  Lord  Ch.  Just.  Crewe, 
that  he,  with  the  Lord  Ch.  Baron,  Justices  Doderidge,  Yelver- 
ton,  and  Baron  Trevor,  had  considered  the  titles  of  the  com- 
petitors to  the  baronies  of  Bulbeck,  Sandford,  and  Badlesmere  ; 
and  they  certified  that  the  same  baronies  descended  to  the  gen- 
eral heirs  of  John,  the  fourth  Earl  of  Oxford,  who  had  issue, 
John,  the  fifth  Earl  of  Oxford,  and  three  daughters,  one  of 
them  married  to  the  Lord  Latimer,  another  to  Wingfield,  and 
another  to  Knightley ;  which  John,  the  fifth  Earl  of  Oxford, 
dying  without  issue,  those  baronies  descended  upon  *the  daugh- 
ters, as  his  sisters,  and  heirs ;  but  these  dignities  being  entire 
and  not  dividable,  they  became  incapable  of  the  same,  other- 
wise than  by  gift  from  the  Crown ;  and  they  in  strictness  of 
law  reverted  to  and  were  in  the  disposition  of  King  Henry 

vin. 

The  House  of  Lords  certified  to  the  King,  that  for  the  baro- 
nies,  they  were  wholly  in  his  Majesty's  hand,  to  dispose  of  at  his 
pleasure. 

18.  The  expression  that  baronies  in  abeyance  are  wholly  in 
the  disposal  of  the  Crown,  is  too  general ;  for  it  is  not  in  the 
power  of  the  King  to  dispose  of  such  baronies  to  a  stranger. 
The  Crown  has  only  the  prerogative  of  terminating  the  abey- 
ance or  suspension  of  a  dignity,  by  nominating  any  one  of  the 
coheirs  to  it ;  and  such  nomination  operates,  not  as  a  new  crea- 
tion of  a  barony,  but  as  a  revival  of  the  ancient  one.  For  the 
nominee  becomes  entitled  to  the  place  and  precedence  of  the 
ancient  barony  to  which  he  is  nominated. 
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19.  This  prerogative  does  not  however  appear  to  have  been 
of  ancient  date,  for  though  Lord  Coke,  in  the  passage  above  cit« 
ed,  respecting  the  earldom  of  Chester,  carries  It  up  to  the  Con- 
quest,  as  was  said :  yet  in  his  Reports  he  says,  Camden  told 
him,  same  held,  that  if  a  baron  died  having  issue  divers  daugh* 
ters,  the  King  might  confer  the  dignity  on  him  who  married  any  l^Rtp.  lit, 
of  them  ;  as  had  been  done  in  divers  cases  :  viz.  in  the  case  of 
Lord  Cromwell,  who  had  issue  divers  daughters,  and  King  Hen- 
ry VL  conferred  the  dignity  upon  Bourchier,  who  married  the 
youngest  daughter ;  and  he  was  called  Lord  CromwelL  The 
Crown  has,  however,  exercised  this  prerogative  in  so  many  sub- 
sequent instances,  that  it  cannot  now  be  questioned. 

*20.  Robert  Devereux,  Earl  of  Essex,  Viscount  Hereford,  *  ®^* 

and  Lord  Ferrers  of  Cbartley,  a  barony  descendible  to  heirs 
general,  died  without  issue  in  1 646,  leaving  his  two  sisters  his 
coheirs^  In  1678  Sir  Robert  Shirley,  grandson  of  Lady  Fran- 
ces, one  of  the  sisters  and  coheirs  of  the  said  Earl  of  Essex, 
was  summoned  to  parliament,  by  writ,  directed  to  Robert  Shir- 
ley de  Ferrers,  Chevalier.  It  was  opened  to  the  House  by  the  i^Tso. 
Lord  Chancellor,  how  his  Lordship  came  in  upon  descent,  so 
no  introduction  to  be  :  and  he  was  placed  upon  the  barons'  bench, 
next  below  Lord  Berkeley. 

21.  In  1720  a  writ  of  summons  was  issued  to  Hugh  Fortes*  ^^  Marcb^ 
cue,  by  the  title  of  Hugh  Fortescue  de  Clinton,   Chevalier.     ""^ 
When  he  took  his  seat,  the  Lord  Chancellor  explained  to  the 
House  his  descent ;  how  he  was  one  of  the  heirs  of  Theopilug 

late  Earl  of  Lincoln,  and  Baron  Clinton, .which  barony  was 
then  in  abeyance  between  Mr.  Fortescue  and  Samuel  RoUe, 
Esq. 

22.  In  1763,  a  writ  of  summons  was  issued  to  Sur  Francis  J^onn* 
Dashwood,  Baronet,   by  the  title  of  Lord  Le  Despencer ;  the 
Lord  Chancellor  informing  the  House  of  Lords  that  he  was  one 

of  the  heirs  of  Lady  Mary  Fane,  in  favour  of  whom  and  whose 
heirs  King  James  I.  had  revived  the  ancient  barony  of  Le  De- 
spencer. Thereupon  he  was  allowed  to  take  his  seat  upon  the 
upper  part  of  the  bench,  next  above  Lord  Abergavenny. 

23.  The  barony  of  Willoughby  de  Eresby  fell  into  abeyance 
in  the  year  1779,  by  the  death  of  Robert  Bertie,  Duke  of  Au- 
caster,  without  issue,  leaving  Lady  Priscilla  Barbara  Elizabetbi 
and  Lady  (Jeorgiana  Charlotte,  his  sisters  and  coheirs.  In  the 
following  *year  His  Majesty  confirmed  that  barony  to  Lady  ^  ^.^ 
Priscilla  Barbara  Elizabeth,  then  the  wife  of  Peter  Burrell^  Esq. 

since  created  Lord  Gwydir.  1^^ j«,  ^f  ^^^ 

24.  When  the  king  terminates  the  abeyance  of  a  barony  in  minatiag  «a 
favour  of  a  commoner,  he  directs  a  writ  of  summons  to  be  issued     '''^^* 
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to  him>  by  the  style  and  title  of  the  barony  which  is  in  abey* 
ance;  as  in  the  cases  of  Lord  Ferrers  and  Lord  Le  Despencer. 
^  Where  the  person  in  whose  favour  an  abeyance  is  determined  ia 
already  a  peer,  and  has  a  higher  dignity,  there  the  King  oon* 
firoii  the  baiony  to  him  by  letters  patent :  and  in  the  case  of  a 
female,  the  abeyance  is  also  terminated  by  letters  patent. 

S5.  Formerly  it  was  the  practice  to  confirm  the  barony  to 
the  coheir  and  bis  or  her  heirs  :  but  now  it  is  more  properly  to 
the  heirs  of  his  or  her  body  :  for  no  one  can  be  heir  of  the  body 
of  the  person  in  whose  favour  the  abeyance  is  terminated,  with* 
out  bemg  also  lineally  descended  from  the  person  first  sum- 
moned. 
Effect  of  ft  jg^  Where  the  abeyance  of  a  barony  is  terminated  by  a  writ  of 

of  the  Hein  iummons,  different  opinions  have  been  entertained  respecting  the 
of  a  Coheir,    extent  of  the  operation  of  such  a  writ    Some  eminent  persons 
are  said  to  have  held,  that  where  a  barony  is  in  abeyance  be- 
tween the  descendants  of  two  coheirs,  and  the  King  issues  his 
writ  of  summons  to  one  of  the  heirs  of  his  body  of  one  of  the 
two  coheirs,  the  abeyance  is  thereby  terminated,  not  ojaly  as  to 
the  person  summoned,  and  the  heirs  of  his  or  her  bo^^,  but  also 
as  to  all  the  heirs  of  the  body  of  such  original  coheir.     But  the 
better  opinion  seems  to  be,  that  the  effect  of  a  writ  of  summons, 
in  a  case  of  this  kind,  is  only  to  terminate  the  abeyance,  as  to 
"'^         the  person  summoned,  and  *the  heirs  of  his  or  her  bodyi-  and 
that  upon  failure  of  heirs  of  the  body  of  the  person  so  summoned, 
the  barony  will  again  fall  into  abeyance,  between  the  remaining 
^  heir  or  heirs  of  the  body  of  the  original  coheir,  one  of  whose  heurs 
-was  so  summoned,  if  any,  and  the  heir  or  heirs  of  the  body  of 
the  other  coheir. 

37;  This  latter  opinion  is  founded  upon  a  principle  of  law, 
tiutt  possession  does  not  affect  the  descent  of  a  dignity ;  and  that 
%  writ  of  summons  to  parliament  by  an  ancient  tide  (as  the  sum- 
mons of  the  eldest  son  of  a  peer,  in  the  lifetime  of  his  father,  by 
the  name  of  an  ancient  barony  then  vested  in  the  father,)  mil 
ttot  operate,  so  as  to  give  any  title  by  descent,  collateral  or  lin- 
Vido  Baiony  ^&1>  different  from  the  course  of  descent  of    ancient  barony ; 
^J^^^J      and  that  he  who  claims  a  dignity  must  make  himself  heir  to  the 
personon whom  the  d^^^ty  was  originally  conferred ;  not  to 
the  person  who  last  enjoyed  it 
CWmMoa         8S.  In  consequence  of  the  practice  of  terminating  an  abey- 
ance, several  claims  have  lately  been  made  to  a  coheirship  in  a 
baiony :  but  the  King  hj&s  seldom  terminated  the  abeyance  in 
favour  of  one  of  the  cohevs,  without  first  referring  the  case  to 
the  House  of  Lords,  in  order  to  satisfy  himself  of  the  existence 
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of  the  baronyi  and  who  the  persons  were,  between  whom  ft  wfii 

ill  abejrance. 

'    89.  In  the  yeai^  1764,  Norbome  Berkeley  petitioned   the  |*^^^ 

King  to  be  nommated  to  the  ancient  barony  of  Botetourt,  crea-  PrinttdCVfA. 

ted  by  writ  in  33  Edw.   L  directed  to  John  Botetourt.    This 

petition   having  been  referred  to  the  House  of  Lords,  it  wai 

there  resolved  that  the  barony  of  Botetourt  was  in  abeyance ;  jJJ^^'iT^ 

and  that  the  petitioner  was  one  of  the  coheirs  of  Jcdm  Lord  Bote* 

tourt. 

*  A  writ  of  summons  wad  soon  after  directed  to  Mr.  Berke-         ♦  Sift 
ley,  by  the  name  of  Norbome  de  Botetonrt,  Chevalier,  who  took 
iiiB  seat  accordingly. 

SO.  In  1784,  Sir  John  Griffin  Griflto  petitioned  His  Majes-  ^JJJ^^- 
ty  to  be  nominated  to  the  barony  of  Howard  of  Walden,  creat-  Waidon,* 
ed  by  writ  of  summons  in  39  Eliz.  directed  to  Lord  Thomas  Pnat«d  Cait. 
Howard,  second  son  of  the  Duke  of  Norfolk,  the  petitioner  be* 
ing  one  of  the  coheirs  of  the  said  Lord  Thomas  Howard. 

The  House  of  Lords  resolved  that  the  barony  of  Howard  of 
Walden  was  in  abeyance,  and  that  the  petitioner  was  one  of  the 
coheirs  of  James  the  then  last  Lord  Howard  of  Walden.  Soon 
after  which  Sir  John  Griffin  Griffin  was  samimoned  U>  parfiaraeiit 
by  writ,  as  Lord  Howard  of  Walden. 

31.  Lady  Henry  Fitzgerald  petitioned  His  Majesty  in  1806  ^^"^^^ 
to  be  nominated  to  the  barony  of  Roos,  as  one  of  the  coheirs  Printed  €u«. 
Of  Robert  de  Ros  or  Roos,  who  was  summoned  to  parliament  in 
49  Hen.  HL  The  House  of  Lords  resolved  that  Sir  Thomas 
Windsor  Hunloke,  George  Earl  of  Essex,  and  the  petitioner, 
were  the  coheirs  of  Robert  de  Ros ;  and  that  tiie  barcmy  which 
was  vested  in  the  said  Robert  de  Ros  remained  in  abeyance  be- 
tween tiie  said  Sir  T.  W.  Hunloke,  George  Earl  of  Essex, 
and  Lady  Henry  Fitzgerald :  soon  after  which  Hb  Majesty  con- 
firmed the  barony  to  Lady  Henry  Fitzgerald. 

82.  In  1807,  Sir  Cecil  Bishop  petitioned  the  King  to  ^^^^^ 
nominated  to  the  barony  of  Zouch  of  Harringworthj  it  being  a  printed  Cage, 
barony  by  writ,  as  appeared  from  several  writs  of  summons 
of  a  date  anterior  to  the  11   Rich.  IL,  m  which  year  it  was 
well  known  that  the  first  instance  of  creating  a  baron  by  patent 
took  place.     The  House  of  Lords  resolved  that  the  barony  of  ^^V^ 
Zouch  of  Harringworth  was  a  barony  created  by  *writinthe        \  jj^ 
^eigh  of  King  Edw.  IL  and  therefore  descendible  to  heirs  gene- 
ral :  and  that  the  said  barony  fell  into  abeyance,  upon  the  death 
of  Edward  the  last  Lord  Zouch,  between  Zouch  Tate  his 
grandson,  being  the  son  and  heir  of  Elizabeth  his  eHcit  dai^h-^ 
fer,  and  Mary,  wife  of  William  Connard,  Esq.,  his  youngest 
daughter,  which  said  Elizabeth  and  Mary  were  the  only  daugh- 
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ten  of  the  said  Lord :  that  the  petitioner  and  certain  other  per- 
sons were  the  coheirs  of  the  said  last  Lord  Zouch,  together 
with  the  heir  or  heirs  of  the  body  of  the  said  Mary,  the  young- 
est daughter  of  the  said  last  Lord  Zouch  ;  if  the  said  Mary 
bad  any  heir  or  heirs  of  her  body  then  in  existence :  and  if 
she  had  left  none,  such  were  the  sole  coheirs  of  the  said  last 
Lord  Zouch :  that  the  said  barony  was  in  abeyance  among 
the  said  coheirs,  and  consequently  was  at  his  Majesty^s  dis- 
posalf. 

S3.  In  all  cases  of  abeyance  of  dignities,  whenever  the  co* 
heirship  detennines  by  the  death  of  all  the  daughters  or  sisters 
but  one ;  or  by  the  extinction  of  all  the  descendants  of  such 
daughters  or  sisters  but  one,  by  which  there  remains  only  one 
heir  to  the  dignity,  the  abeyance  is  terminated^  and  the  person 
who  is  the  s(de  heir  becomes  entitled  to  the  dignity.  For  al- 
though it  was  held  by  some,  that  in  the  case  of  the  earldom  ot 
Oxford,  the  Judges  had  given  their  opimons  that  by  the  descent 
of  a  barony  upon  coheirs,  it  became  so  completely  vested  in  the 
Crown,  that  no  person  could  afterwards  acquire  a  right  to  it, 
without  a  grant  from  the  Crown ;  yet  it  was  soon  after  settled, 
that  where  the  coheirship  ceased,  and  there  remained  only  one 
heir,  such  sole  heir  became  'entitled  to  it,  as  a  matter  of  right, 
and  not  of  favour,  from  the  Crown. 

84.  Sir  Robert  Ogle  was  summoned  to  parliament  4  Edw, 
IV.,  and  the  title  descended  to  Cuthbert  Ogle,  who  was  sum- 
moned to  parliament  5  Eliz.  and  died  in  39  Eliz.,  leaving  two 
daughters  his  heirs ;  Joan  married  to  Edward  Talbot,  a  youn- 
ger brother  to  the  Earl  of  Shrewsbury,  who  died  without  issue  ; 
and  Catherine  married  to  Sir  Charles  Cavendish  of  Welbeck. 
Catherine  having  survived  her  sister,  and  being  sole  heir  to  the 
barony  of  Ogle,  obtained  special  letters  patent,  4  Car.  L,  de- 
claring her  to  be  baroness  Ogle  of  Ogle,  in  the  county  of  Nor*, 
thumberland,  to  her  and  her  heirs  for  ever ;  a  copy  of  which  is 
given  by  Collins. 

35.  In  this  case  the  confirmation  might  have  been  a  matter 
of  favour :  and,  indeed,  an  opinion  "^ems  to  have  prevailed 
during  the  reign  of  King  Charies  II.,  that  where  a  dignity  feU 
into  abeyance,  it  was  in  the  power  of  the  Crown  to  extinguish 
it  This  appears  from  the  letters  patent  by  which  the  barony 
of  Lucas  of  CrudwtU  was  granted  to  the  Countess  of  Kent ;  in 
which  there  is  a  proviso,  ^'That  if  there  shall  be  more  persons 
than  one,  who  shall  be  coheirs  of  her  body  by  the  said  Earl  of 
Kenty  whereby  the  King's  Majesty,  his  heirs  or  successors, 

t  Sir  Cecil  Bishop  has  been  sammoned  to  this  baronj. 
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might  declare  which  of  them  he  pleases  to  have  and  enjoy  the 
said  honour,  title,  and  dignity,  or  might  hold  the  same  in  sus- 
pense, or  exHngtdsh  the  same,  at  his  and  their  pleasures ;  that 
nevertheless  the  said  honour,  title,  and  dignity  shall  not  be  held 
in  suspense,  or  extinguished,  but  shall  go  to  and  be  held  and 
enjoyed,  Ac.** 

S6.  But  the  doctrine,  that  where  a  dignity  fell  into  abeyance, 
it  might  be  extinguished  by  the  Crown,  ^appears  to  have  been         «  £!• 
fully  disproved  in  the  following  case ;  in  which  it  was  deter-  Baropy  of 
mined  by  the   House  of  Lords,  after  great  deliberation*  and  ^^^?'^» 
assented  toby  the  Crown,  that  where  a  dignity  falls  into  abey- s.^,"^** 
ance  between  coheirs,  whenever  there  is  a  determination  of  the 
coheirship,  by  the  death  of  all  the  coheirs  except  one,  such  one 
heir  becomes  entitled  to  the  dignity,  as  a  matter  of  right 

37.  In  1694,  Sir  Richard  Yemey,  Knight,  claimed  the  bar-  BtLranyof 
ony  of  Broke,  as  lineal  heir  to  Sir  Robert  Wflloughby,  who  .was  dl  Broke,^^ 
summoned  to  parliament  7  Hen.  VH.,  the  writ  being  directed.  Con.  sst. 
Roberto  WTtUoughby  de  Broke  Chevalier  ;  to  whom  succeeded  Sir  ^*^'*'  ^'^^ 
Robert  Willoughby,  who  was  summoned  to  parliament  by  the 
same  title,  and  sat  accordingly  temp.  Hen.  YHI. :  from  him  the 
barony  descended  to  Lady  Elizabeth  Greville   (she  having  sur- 
vived her  two  sisters,    who  died  without  issue,)  from    whom 
it  descended  to  her  grandchild  and  heir.  Sir  Foulk  Greville, 
Knight,  (who  was  created  Lord  Broke,  to  him  and  his  heirs 
male;)  but  who  dying  without  issue,  the  barony  descended  to 
Margaret  Lady  Yemey,  the  petitioner's  grandmother. 

The  Attorney  General  argued  against  this  claim,  1st,  That  a 
summonsby  writ  did  not  create  an  estate  in  fee:  for  that  an- 
ciently several  bad  been  so  summoned,  and  yet  their  sons  had 
never  been  summoned  after  them  :  nay,  sometimes  the  very  per- 
son first  summoned  had  afterwards  been  omitted  to  be  summon- 
ed. But  he  did  not  design  to  urge  that  any  farther,  but  chiefly 
insisted,  that  even  in  the  time  of  King  Henry  YH.,  when  Sir 
Robert  Willoughby  was  first  summoned,  it  was  not  considered 
as  an  estate  in  fee  ;  urging  Latimer's  case,  and,  of  later  times, 
Abergavenny's  *case,   and  Paget's.     2d,  That,  if  it  did  de-  «  219 

scend,  it  was  extinguished  in  the  coheirs  of  Lady  Margaret 
Greville  ;  urging  the  Earl  of  Oxford's  case. 

The  counsel  for  the  petitioner  replied,  that,  as  to  the  baronies 
of  Latimer  and  Abergavenny,  those  honours  followed  the  entail 
of  the  lands,  as  baronies  by  tenure.  As  to  the  resolutions  in  the 
Earl  of  Oxford's  case,  touching  the  baronies  of  Bulbeck,  Sand- 
ford,  and  Badlesmere,  that  they  were  in  His  Majesty's  disposi- 
tibn  ;  they  allowed  that  the  King  might  dispose  of  them  to  which 
of  the  coheirs  be  pleased,  during  the  coparcenership,  but  not  to  a 
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ttranger,  nor  to  the  heir  male  GoBateral,  who  had  na  right  fbetv- 
to,  so  long  aB  there  were  heirs  general 

The  House  of  Lords  resolved,  that  the  petiticmer  had  to 
right  to  a  summons  to  parBament. 

A  committee  was  appointed  to  draw  up  a  report  to  the  King 
pursuant  to  the  said  resolution*  since  the  chief  reason  for  reject- 
ing the  said  claim  seemed  to  be,  that  the  said  barony  was  for 
sometime  lodged  in  coheirs ;  and  that  therefore  it  was  in  His 
Majesty's  power  to  hold  the  same  in  suspense  or  abeyance*  or  to 
extinguish  the  sam^. 

S8.  The  committee  was  adjourned  before  any  report  was 

made.    But  in  the  interim  several  peers*  as  the  Earls  of  Lind- 

sey*  Thanet*  Sussex*  and  Abingdon*  the  Lord  Delawarre*  &c.* 

who  bad  baronies  by  writ  in  them*    (some  whereof  had  at  that 

time  only  daughters,)  looking  upon  tiiemselves  concerned  from 

44sr46s!  ^^   ^^^^  ^^  mentioned  at  the  Committee  in  relation  to  the  descent 

6dS.  of  such  baronies  on  coheirs  ;  moved  the  House  that  a  day  might 

be  appointed  to  consider  of  what  had  been  mentioned  by  some 

Lords  on  that  day  in  relation  to  the  descent  of  baronies  by  writ : 

*  tSO  and  a  day  'was  appointed  accordingly.     In  pursuance  whereof» 

the  Lords  who  interested  themselves  therein  were  heard  by  their 

counsel*  Mr.  Finch  and  Sir  Thomas  Powis  ;  and  it  was  then 

ordered,  that  the  King's  Attorney  General  should  be  likewise 

heard  touching  the  said  matter. 

The  Attorney  General  argued  for  the  King  against  the  de- 
scent of  baronies  by  writ*  and  the  counsel  for  the  Lords  replied* 
and  produced  precedents*  which  being  collected  by  Mr.  King* 
Lancaster  Herald*  were  printed  on  that  occasion. 

This  printed  paper  is  entitled*  ^*  Baronies  by  writ  devolving 
upon  coheirs*  enjoyed  by,  or  conferred  upon*  the  person  or  issue 
of  the  surviving  coheir*  where  such  person  or  issue  become  sole 
heir  to  the  barony."— It  contains  the  cades  of  Lord  St.  John  of 
Basing*  Lord  St.  Amand*  Lord  Roos*  Lord  Bardolph*  Lord 
Corners*  Tipount  Lord  of  Westmerland*  Lord  Ogle*  and  Lord 
Clifford  ;  ancf'boncludes  with  the  foUowmg  observations  :  *'  if  a 
barony  in  fee  once  suspended*  or  put  in  abeyance*  by  falling  up* 
on  coheirs*  cannot  be  taken  up  again  without  some  instrument 
from  the  King  to  revive  it* -then  if  a  baron  in  fee  ^ould  die 
leaving  two  daughters*  and  a  brother*  though  one  of  the  daugh- 
ters should  die  ever  so  soon  after  the  death  of  her  father*  yet  the 
othet  daughter  could  not  have  the  title  but  at  the  King's  plea- 
sure. And  if  both  the  daughters  should  die  without  issue*  their 
father's  brother  will  not  be  a  peer*  but  at  the  pleasure  of  the 
King :  nay,  if  such  a  baron  should  die  leavbg  two  daughters  and 
lis  widow  with  child  of  a  son,  upon  the  death  of  such  baron*  th« 
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'  tide  win  be  suspended  till  the  son  is  bom ;  and  according  to 
tiiis  rule  the  son  will  not  be  a  baron,  but  at  the  King's  pleasure, 
because  the  title  was  once  suspended. 

*^  The  suspension  in  case  of  coheirs  doth  not  arise  from  any  *  221 
meapacfty  either  in  the  blood,  or  in  the  persons,  of  the  coheirs ; 
but  only  because  both  cannot  take  the  barony  at  once ;  and 
neither  of  them  in  law  is  preferred  before  the  other  ;  therefore 
of  necesmty  the  title  in  such  a  case  remains  in  abeyance  or  sus* 
pense,  until  it  be  either  fixed  in  one  by  the  Khg,  whilst  there 
are  several  coheirs  in  being,  or  else  until  it  is  fixed  in  one  by  the 
law,  upon  her  or  her  issue's  becoming  the  survivor  ;  for  when 
the  only  reason  for  suspension  is  removed,  the  survivor  hath  the 
8une  right  as  if  she  at  first  had  been  the  sole  heir.  The  contra* 
Tj  opinion  to  this  doth  tend  to  the  extinguishment  of  titles  of 
honour,  in  such  cases  as  may  and  will  frequently  happen :  and 
according  to  this  it  may  often  be  in  the  King's  pleasure  to  ex- 
clude the  male  descendants  of  barons  in  fee  from  sitting  in  par- 
fiament,  if  in  the  elder  brother's  line  the  title  of  honour  should 
be  ever  suspended  for  the  shortest  time,  by  more  than  one 
daughter." 

The  H  ouse  ordered  that  the  heralds  should  be  heard  as  to  the 
Mdd  precedents,  who  were  accordingly  heard  at  the  bar,  in  re- 
lation to  the  descent  of  baronies  by  writ  And  Sir  Thomas 
St  George,  Garter,  made  several  objections  to  the  said  printed 
precedents^;  upon  which  Mr.  King  was  called  to  prove  the 
same,  who  justified  them  by  the  books  and  records  of  the  Her* 
aid's  office.  An  authentic  copy  of  the  King's  recognition  of  the 
barony  of  Ogle  in  4  Cha.  I.  bemg  read  at  the  bar  ;  and  the 
matter  being  reported  by  the  Lord  Keeper  ;  the  question  was 
put,  "  Whether  if  a  person  summoned  to  parliament  by  writ,  ^JS™'  ^'  *^ 
and  sitting,  die,  leaving  issue  two  or  more  daughters,  who  all 
die,  one  of  them  only  leaving  issue,  such  issue  has  a  right  *to  *  222 

demand  a  summons  to  parliament  ;"•— and  it  was  resolved  in  the 
iffirmative. 

39.   The  principal  objection,  touching  the  extinguishment 
of  the  barony  of  Broke,  by  reason  of  its  descending  to  coheirs, 
bcbg removed.  Sir  Richard  Verpey  claimed  the  barony  of  Wil-  JtJ'sidi*  *^* 
loughby  de  Broke,  as  the  sole  heir  of  Sir  Robert  Willoughbj  de  eiu 
Broke. 

Sir  Thomas  Powis,  as  his  counsel,  read  a  list  of  those  peers 
who  had  baronies  by  writ  in  them,  included  under  higher  titles  ; 
aud  also  a  list  of  those  Lords  who  then  sat  in  the  House  by  vir^ 
tae  only  of  original  writs  of  summons,  and  by  descent  finom 
baronies  in  fee ;  and  a  list  of  several  noble  ladies,  who  had  then 
such  batronies  in  them,  some  of  whom  had  been  declared  baron* 
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esses  in  parliament :  and  insinuated  to  the  Lords,  that  while  be  • 
was  arguing  one  peer  into  the  House,  the  King's  counsel  were 
arguing  several  noble  dukes  and  earls  out  of  their  baronies^ 
and  several  sitting  barons  out  of  the  house.  For,  if  a  summons 
.  by  writ  was  not  an  estate  in  fee,  and  descendible,  then  might  the 
King  choose  whether  he  would  summon  those  barons  anj  more 
to  parliament,  after  the  conclusion  of  the  present  parliament ; 
and  80  by  that  means  would  subject  the  peerage  to  great  uncer- 
tainties, and  destroy  all  their  resolutions  and  judgments  touch- 
ing the  descent  of  such  baronies. 

The  King's  counsel  urged  several  instances  of  ancient  times 
against  the  descent  of  such  baronies,  and  argued  against  the 
operation  of  the  writ ;  and  that  in  this  case  it  did  not  appear  but 
that  the  first  foundation  of  the  honour  might  have  been  by  pa- 
tent, or  for  life,  or  in  tail  male  ;  and  vouched  Bromflete's 
case.  He  farther  insisted,  that  the  descent  of  the  barony  to  co- 
heirs did  merge  or  extinguish  it,  or  make  *it  revert  to  the  Crown ; 
and  that  it  was  in  abeyance,  by  which  means  it  was  left  to  the 
clutches  of  the  law,  so  as  not  to  be  taken  out  from  thence  by  any 
person  whatsoever,  otherwise  than  by  a  new  creation. 

The  petitioner's  counsel  replied,  that  the  honour  could  not  be 
by  patent,  nor  by  writ,  with  a  limitation  to  the  heirs  male  :  for 
that  there  was  issue  male  from  each  of  the  two  Sir  Hobert  Wil- 
loughbys,  who  yet  were  not  barons  ;  insisting  upon  the  right  of 
the  peerage  in  general,  and  that,  upon  the  true  construction,  the 
title  was  Willoughby  of  Broke. 

After  long  debate,  it  was  resolved  that  Sir  Richard  Temey 
had  a  right  to  a  writ  of  summons  to  parliament,  by  the  title  of 
Lord  WiDoughby  of  Broke. 

A  writ  of  summons  was  accordingly  issued  to  him  ;  and  he 
was  seated  in  the  House  of  Peers  by  descent,  without  ceremony, 
in  the  ancient  place  of  his  ancestor  Sir  Robert  Willoughby,  next 
above  Lord  Eure. 

40.  Since  this  determination,  several  claims  have  been  made 
to  baronies  which  had  been  in  abeyance  upon  the  ground  that 
the  abeyance  was  determined  ;  and  that  the  claimant  was,  by  the 
failure  of  heirs  of  the  other  coheirs,  become  the  sole  heir  to  the 
barony. 

41.  Catherine  Bokenham  claimed,  in  1717,  the  barony  of 
Bemers,  which  had  fallen  into  abeyance,  as  sole  heir  of  ^ir 
John  Bourchier,  Lord  Bemers,  the  abeyance  being  then  ter- 
minated. 

The  petition  was  referred  by  his  Majesty  to  the  House  of 
Lords.  Lord  Clarendon  reported  from  the  Committee  of  Priv- 
ileges, that  search  had  been  made  so  far  back  as  the  reign  of 
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Edw.  IIL,  whether  any  patent  had  been  granted  for  creatbg  Sir 

John  Bourchier  a  baron,  but  none  could  be  found  :  that  there 

was  produced  a  writ  of  summons  to  parliament  in  *SS  Hen.  VL  •  jo^ 

directed  Johanni  Bcwrchier  de  Bemersy  along  with  several  other 

writs  durected  to  him  ;  and  also  several  writs  directed  to  his 

grandson  and  heir. 

That  the  committee  had  inspected  the  Journals  of  the  House 
in  the  reign  of  Henry  VIII.  and  found  the  name  of  Lord  Bern* 
ers  entered  therein,  as  present  several  days. 

That  it  appeared  to  the  Committee  that  the  petitioner  was  (by 
the  death  of  her  brothers  and  sisters  without  issue)  become  sole 
heir  of  Sir  John  Bourchier  Knight,  first  Lord  Bemers,  and  was 
lineally  descended  from  him. 

The  House  resolved  that  the  said  Catherine  Bokenbam  had  a 
right  to  the  said  barony  of  Bemers. 

42.  In  1794,  Mr.  Trefusis  claimed  the  barony  of  Clinton,  as  ^»y  ^ 
sole  heir  to  Edward  Lord  Clinton,  who  was  seised  of  the  said  ^tScw^ 
barony  m  4  &  4  Phil.  &  Mary,  which  had  failed  into  abeyance 
in  1692,  between  Lady  Catherine  Booth,  Lady  Arabella  RoUe, 
and  Lady  Margaret  Boscawen  :  that  m  1717  the  line  of  Lady 
Catherine  Booth  faSed :  that  in  17S0  the  King  had  terminated  *^*  §  <l- 
&e  abeyance  between  the  heirs  of  Lady  Arabella  RoUe  and  Lady 
Margaret  Boscawen,  by  granting  a  writ  of  summons  to  Mr.  For- 
tescue,  the  heir  of  Lady  Margaret  Boscawen  ;  and  that  by  the 
extinction  of  the  line  of  Lady  Margaret  Boscawen,  the  abeyance 
determined,  and  Mr,  Treftisis,  who  was  the  sole  heir  of  Lady 
Arabella  Rolle,  became  entided  to  the  barony. 

The  house  resolved  that  the  petitioner  had  made  out  his  claim  90th  Fabror 
io  the  tifle,  honour,  and  dignity  of  Baron  CUnton ;  and  a  writ  *^  ^'^^^ 
of  summons  was  issued  to  him  accordingly. 

43.  In  1798,  the  Marquis  of  Carmarthen  claimed  the  barony  Baiony  of 
of  Conyers,  created  by  writ  of  summons  *to  William  Conyers  ^SS^^^^^ 
in  I  Hen.  VIII.  which  had  fallen  into  abeyance  in  1557,  by  the         •  gj)^ 
death  of  John  Lord  Conyers,  leaving  three  daughters  and  no  issue 

male  ;  but  the  abeyance  terminated  in  1684,  by  the  extinction  of 
the  line  of  two  of  the  dau^ters,  and  Conyers  D'Arcy,  ^ 
heir  of  the  third  daughter,  took  his  seat  in  the  House  of  Lords  as 
Lord  Conyers,  to  whom  the  petitioner  was  sole  heir. 

The  House  of  Lords  resolved  that  the  petitioner  had  made 
out  his  claim  to  the  titie,  honour,  and  d^ity  of  Baron  ConyersL 

44.  Sir  John  Griffin  Oriffin,  .in  whose  fiivour  the  abeyance  Bai^nj  of 
of  the  barony  of  Howard  of  Walden  was  terminated  in  I'^'^t^^^jJ^ 
having  died  without  issue  ;  and  there  being  a  complete  failure  of  Priotod  Cws, 
heirs  of  the  coheir  under  whom  be  derived ;  the  barony  "^^^IflS^  » 
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clairaedin  1807  by  C.  A.Ellis,  an  in&nt,  as  the  sole  heir  of 
the  other  coheir,  being  the  heir  of  the  last  Earl  of  Bristol.  The 
Committee  of  Privileges  resolved  that  the  petitioner  had  made  out 
his  claim. 

46.  It  has  been  held  by  the  House  of  Lords,  in  a  recent  case, 
that  where  a  barony  was  in  abeyance  between  two  persons,  the 
attdnder  of  one  of  them  for  high  treason  did  not  terminate  the 
abeyance,  and  give  to  the  other  a  right  to  the  barony. 

46.  Thomas  Stapleton  of  Carleton,  in  the  county  of  York, 
esq.,  claimed  the  barony  of  Beaumont ;  and  stated,  that  Henry 
de  Beaumont  was  summoned  to  parliament  in  the  second,  third, 
fourth,  and  several  other  years  of  the  reign  of  Edward  U.,  and 
sat  in  parliament  That  the  barony  of  Beaumont  descended  to 
William  Lord  Beaumont,  who  died  24  Hen.  VH,  without  chil- 
dren, leaving  an  only  sister  Joan.  That  the  said  Joan  married 
John  Lord  Lovell,  and  had  issue,  a  son,  who  died  without 
issue,  and  two  daughters  :  *Joan,  who  married  Sir  Bryan  Sta- 
pleton, to  whom,  the  claimant  was  heir  at  law ;  and  Prides  wide, 
who  married  Sir  Edward  Norris.  That  Prides  wide  had  two 
sons.  Sir  John  Norris,  who  died  without  issue ;  and  Henry 
Norris  who  was  attainted  of  high  treason  in  27  Hen  VII L,  and 
from  whom  the  Earl  of  Abingdon  was  lineally  descended,  and 
was  his  heir.  That  upon  the  death  of  Sir  John  Norris  without 
issue,  the  abeyance  in  the  barony  of  Beaumont  ceased ;  and  the 
whole  right  and  claim  to  the  same  vested  in  the  heirs  of  Joan 
the  eldest  lister.  That  the  petitioner  was  the  heur  general  of 
Henry  de  Beaumont,  who  was  first  summoned  to  parliament ; 
and  dierefore  apprehended,  and  was  advised,  that  he  had  a  legal 
claim  to  the  said  barony. 

This  petition  was  referred  to  the  Attorney  General  (Sir  John 
Scott),  who  reported — "  That  an  important  question  arose, 
whether  by  the  attainder  of  Henry  Norris,  the  abeyance  was 
determined,  and  the  heirs  of  the  eldest  sister  exclusively  entitled 
by  descent  to  the  barony  of  Beaumont,  by  reason  of  the  incapac- 
ity of  Henry  Norris's  heirs  thereby  created,  to  claim  through 
him  1  Upon  this  pomt  he  humbly  certified  to  Hb  Majesty,  that 
be  had  not  been  able  to  find  any  satisfactory  determination ; 
and,  inasmuch  as  this  point  materially  affected  His  Majesty's 
royal  prerogative,  and  the  principles  of  law,  with  respect  to 
the  descent  of  honours  and  dignities  he  humbly  presumed  to 
submit  to  his  majesty^  that,  befgre  any  act  was  done  pursuant 
to  the  prayer  of  the  petition,  it  might  be  fitting  to  refer  the 
whole  matter  of  the  petition  to  the  House  of  Peers.** 

The  petition  having  been  referred  accordingly,  it  was  con- 
tended by  Mr.  Stapleton's  counsel,  that  the  coheirship  was  de« 
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termined  by  the  attainder ;  *and  that  the  cafe  of  Charleton  *  S27 

Lord  Powis  was  in  point. 

In  that  case,  Lord  Powis  died  seised  of  the  barony  of  Powis,  ^oUin»f  398. 
which  was  created  by  writ,  leaving  two  daughters ;  Joan  mar- 
ried to  Sir  John  Grey,  and  Joyce  married  to  Lord  Tiptoft. 
Joyce  left  issue  a  son,  John  Lord  Tiptoft,  who  was  created  Earl 
of  Worcester,  and  was  attainted  of  high  treason,  and  executed, 
10  Ed,  IV.  Joan  had  issue  a  son  Henry,  who  left  issue  a  son 
Richard,  who  left  issue  a  son  John.  Neither  Henry  nor  Rich- 
ard were  ever  summoned  to  parliament ;  but  John,  who  was  ten 
years  old  when  the  Earl  of  Worcester  was  attainted,  was  sum- 
moned to  parliament  22  Ed.  lY.,  by  the  title  of  John  de  Grey 
de  Powis.  And,  in  this  case,  it  could  not  be  said  that  John  de 
Grey  had  the  barony  by  favour  of  the  Crown ;  because  he  was 
summoned  to  the  first  parliament  which  was  holden  after  the 
attainder  of  the  Earl  of  Worcester,  and  his  attaining  his  age  of 
21  years ;  when  it  could  not  be  supposed  he  had  done  any  ser- 
vice to  his  Kiag  and  country,  to  merit  such  a  favour. 

The  Lords  referred  a  question  of  law  to  the  Judges,  viz. 
**  Whether,  supposing  the  claimant  to  have  proved  himself  one 
of  the  coheirs  of  the  body  of  Henry  de  Beaumont ;  and,  suppos- 
ing a  barony  to  have  been  created  in  the  said  Henry  and  the 
heirs  of  his  body,  the  claimant  was  then  entitled  of  right  to  such 
barony,  according  to  the  state  of  the  pedigree  last  delivered  in 
on  his  part  1^' 

On  the  25th  day  of  June  1795,  the  Lord  Chief  Justice  of  the 
Common  Fkas  (Eyre)  delivered  the  following  opinion*of  the  Judg-^ 
es  on  this  point,  after  *  stating  the  question  in  the  precise  form  itf  *  228 

which  it  appears  above.f 

**  My  Lords,  the  Attorney  General,  on  the  part  of  the  Crown, 
summed  up  his  objections  to  the  claim  in  a  very  few  words. 
He  said,  he  opposed  the  claim  on  this  smgle  point,  that  the 
claimant  Mr.  Stapleton  was  not  the  heir  of  Henry  de  Beaumont ; 
that  it  was  not  enough  that  he  might  be  a  part,  a  moiety  for  in-  - 
stance,  of  the  heir ;  that  he  naust  have  the  complete  character  in 
him.  Your  Lordships'  question  supposes  Mr.  Stapleton  to  have 
sufficiently  made  out  his  pedigree,  and  that  he  is  to  be  taken  to 
be  one  of  the  coheirs. 

**  Coheirs  derive  to  themselves  title  to  the  inheritance  of  their 
ancestor  by  descent ;  they  are  heir  to  the  ancestor.  Our  books, 
in  particular  Sir  Edward  Coke's  comment  on  Littleton,  sec- 
tion of  coparceners,  points  out  the  manner  in  which  they  claim. 

t  From  a  manutcript  in  hit  own  handwriting,  for  Ui«  use  of  which  I  am  in- 
debted te  the  kindness  of  Sir  Thomas  Plumer,  M.  R. 
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They  are  altogether  unut  hwres^  tmum  cot]ni« ;  their  heirship  in 
unUas  juris:  the  whole  hody  of  the  coheirs,  however  numerous^ 
inu^t  unite  to  constitute  the  hein 

^*  To  illustrate  this  doctrine.  Sir  Edward  Coke  puts  the  case 
of  the  inheritance  of  coheirs,  sued  for  in  our  *  courts  ;  he  says, 
they  must  all  jom  in  a  joroe^e,  for  they  all  make  but  one  heir. 
He  puts  another  case  of  coheirs,  claiming  to  take  under  a  limi- 
tation to  the  right  heirs  of  A. ;  and  he  states  the  law  to  be,  that 
one  of  the  coheirs  standing  alone  cannot  take  any  thing ;  for  he 
is  not  the  right  heir  of  A.  The  case,  as  he  puts  it,  is  a  partic- 
«  229  ular  one :  and,  in  its  circumstances,  ^approaches  towards  the 
case  now  under  consideration.  But  I  choose  to  disentangle  it, 
in  this  part  of  the  argument,  of  those  circumstances,  and  state 
it  simply  as  an  authority,  that  one  coheir  does  not  come  within 
the  description  of  heir,  and  cannot  claim  as  heir. 

^*  Coheirs  hold  in  coparcenary :  they  are  called  coparceners, 
because  they  participate  in  one  inheritance,  derived  to  them  by 
one  titie.  Though  they  participate,  our  books  say,  no  man  doth 
know  his  part  in  severalty :  they  therefore  occupy  that  which  is 
capable  of  occupation,  in  common.  But  though  no  one  knows 
bis  part  in  severalty,  yet  each  man's  quantity  of  interest  in  the 
whole  inheritance  b  well  known :  for  instance,  if  he  is  one  of 
two  coheirs,  he  is  entitled  to  a  moiety ;  if  one  of  three,  to  a 
third,  and  so  on ;  and  if  the  subject  of  the  inheritance  is  in 
its  nature  partible,  lands  for  instance,  he  may  sue  his  writ  of 
partition,  and  make  division  of  the  subject  into  moieties,  thirds, 
&o*  as  the  case  shall  be.  And,  when  that  is  done,  instead  of 
participating  in  one  inheritance,  each  coparcener  takes  the  part 
allotted  to  him  in  severalty.  He  then  loses  his  character  of  co- 
parcener, and  becomes  sole  owner  of  the  part  allotted  Xo  hhn ; 
but  it  must  be  remembered,  that  the  effect  and  operation  of  this 
partition  pursues  the  nature  of  Ins  original  right  in  the  whole 
inheritance ;  he  has  still  but  a  part  of  it,  though  he  holds  it 
in  a  different  manner.  This  operation  of  partition  is,  of  ne- 
cessity, confined  to  inheritances,  the  subject  of  which  is  in  its 
Bature  partible ;  it  applies  not  to  inheritances  in  their  nature 
impartible.  Coheirs  must  therefore  continue  to  hold  such  in* 
heritances  for  ever,  in  the  same  manner  as  they  held  partible 
inheritances  before  partition  ;  with  this  difference  only,  that  die 
*  S80  law  has  'provided  certain  means,  adapted  to  the  nature  of  seme 
impartible  inheritances,  for  enabling  coheirs  to  hold  them  in  co- 
parcenary, with  benefit  and  advantage  to  tiie  whole  body  of  the 
coheirs ;  and  with  due  regsxi  to  the  quantity  of  interest  each  ot 
the  coheirs  may  claim  in  the  inheritance. 
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<*  Thus  the  coheirs  of  an  advowson  present  by  turns  ;  and 
the  castle  goes  to  the  elder  coheir,  she  making  compensation  to 
the  others ;  and  other  instances  might  be  mentioned. 

**  A  peerage  is  a  most  transcendant  honour  and  dignity ;  but 
it  is  still  in  the  eye  of  the  law  an  inheritance,  and  it  will  descend 
to  coheirs  in  the  same  manner  as  other  hereditaments  do  descend. 
The  title  of  the  coheirs  of  a  barony  is  that  of  unus  hwreSy  tintim 
€arfU8  ;  it  is  w^iis  juris  :  they  must  take  it,  and  it  must  vest 
in  them,  as  the  heir  of  the  ancestor.  This  inheritance  stands 
at  the  head  of  the  class  of  inheritances,  in  their  nature  impar- 
tible. But  it  is  an  inheritance  of  such  a  nature,  producing 
firuits  of  dignity  and  of  public  duty,  individual  and  incommu- 
Bftcable  by  any  of  the  common  means  which  the  law  has  pro- 
fided  for  the  enjoyment  of  impartible  inheritances  ;  that  when 
it  happens  to  rest  in  coheirs,  it  necessarily  falls  into  a  dor- 
mant state.  No  single  coheir  can  assert  a  claim  to  it,  for  such 
a  claim  would  be  contrary  to  his  interest :  be  does  but  partici- 
pate in  the  inheritance ;  he  can  therefore  sustain  no  claim  to 
the  whole  of  it :  and  this  inheritance  b  so  singularly  circum- 
stanced, that  even  the  whole  body  of  the  coheirs  can  assert  np 
claim  to  it,  because  they  are  incapable  of  possessing,  or  in  any 
manner  enjoying  it. 

^'  When  this  inheritance  is  in  this  dormant  state,  it  is  said  to 
be  in  abeyance  ;  not  in  abeyance  i]»  the  oixlinary  sense  of  the 
term,  as  was  observed  by  Mr.  Attorney  *  General,  in  which  it  *  SSI 
is  applied  to  an  estate  in  fee  simple  or  freehold  in  suspense,  float- 
ing, fixing  no  where,  and  vesting  in  no  one ;  but  it  »mply  de- 
notes, that  the  title  to  a  barony,  which  has  descended  upon, 
and  is  vested  in  coheirs,  remains  in  them  in  an  inactive  and  dor- 
mant state,  iacapable  of  bemg  asserted  or  bemg  enjoyed.  That 
none  of  the  ordinary  means  provided  by  law  for  making  impar- 
tible inheritances  productive  to  coheirs,  could  be  applied  to  this 
inheritance.  One  remedy,  and  one  only^  has  been  provided  by 
law  for  the  case  of  a  dormant  peerage ;  it  is,  suijwiSf  of  a  most 
extraordinary  nature,  but  very  suitable  to  the  dignity  of  the  sub- 
ject to  winch  it  is  applied  :  I  mean  the  prerogative**  right  of  call- 
ing one  of  the  coparceners,  by  writ  of  summons,  to  sit  in  the  seat 
of  his  ancestor.  He  will,  from  thenceforth,  be  in  the  exclusive 
possession  and  enjoyment  of  the  inheritance,  and  will  hold  it  to 
him  and  the  heirs  of  his  body  ;  yet  still  he  is  but  one  of  the  co- 
heirs of  his  ancestor,  and  the  rest  of  the  coheirs  still  remain  co- 
heirs :  and,  m  the  event  of  the  failure  of  heirs  of  the  body  of  that 
coheir,  whom  the  prerogative  has  thus  preferred,  the  othe{  co- 
heir (if  but  one)  would  take  the  whole  inheritance ;  or,  if  there 
were  more  than  one,  the  barony  would  again  fall  into  abeyanc  e 
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I  hare  stated  what  I  take  to  be  the  trae  nature  of  this  abeyance 
of  a  barony :  it  falls  into  abeyaace,  because,  in  point  of  right, 
no  one  coheir  can  sustain  a  claim  to  it ;  and  because  all  the  co*' 
heirs  togetheri  though  they  constitute  the  complete  heir  to  the 
ancestor,  cannot  claim  it  with  effect,  and  therefore  cannot  claim 
it  at  all.  The  effect  of  the  prerogative  right  of  calling  one  of 
the  coheirs  to  sit  in  the  seat  of  his  ancestor,  is  not  to  change  the 
^    nature  of  his  original  title  to  participate  in  the  inheritance  ;  nOr 

*  232  does  it  in  any  manner  enlarge  *the  quantity  of  his  interest  in  the 

inheritance,  as  it  stood  originally  ;  it  takes  nothing  from  the 
title  of  the  other  coheirs ;  it  does  not  attract  their  portion  of  the 
heirship,  and  unite  it  with  that  of  the  coheir  preferred  ;  but  it 
creates  a  title  to  sit  in  the  seat  of  the  ancestor,  in  a  great  degree 
collateral  to  the  title  by  inheritance.  The  prerogative  is  only 
restricted  to  issue  the  writ  of  summons  to  one  of  the  persons  who 
has  part  or  share  in  that  title  :  the  interposition  of  the  preroga- 
tive is,  as  I  have  before  observed,  m  juris,  entrusted  lo  the 
Crown,  in  order  to  qualify  the  necessary  consequences  of  the 
law  of  descent  to  coheirs,  as  applied  to  the  inheritance  of  a  bar- 
ony ;  and,  I  apprehend,  it  proceeds  upon  the  ground  of  the 
law  being  as  I  have  stated  it  to  be.  It  was  with  great  ability, 
and  very  ingeniously  turned  by  the  counsel  for  the  claimant, 
and  used  to  qualify  the  law  of  descents  itself,  instead  of  the 
effects  of  the  law.  It  was  not^enied  ^hat  in  general  many  coheirs 
make  but  one  heir  ;  but  it  was  said,  that  this  would  be  an  in- 
convenient and  an  absurd  doctrine,  as  applied  to  a  barony :  that 
the  coheirs  of  a  barony  were  all  of  the  blood  of  the  ancestor, 
and  must  all  be  capable  of  the  honour,  and  sitting  in  the  seat  of 
the  ancestor ;  inasmuch  as  the  King,  by  his  prerogative,  could 
prefer  any  one  of  the  coheirs,  and  place  him  in  the*  seat  of  the 
ancestor  :  that  there  were  therefore,  in  the  coheirs  of  a  barony, 
a  plurality  of  persons,  all  capable  of  succeeding  to  the  dignity  ; 
and  that  they  were  therefore,  in  efiect,  a  plurality  of  heirs. 
Upon  this  they  proceeded  to  erect  their  fabric. 

**  A  barony,  say  they,  falls  into  abeyance  only  because  there 
is  a  plurality  of  heirs  capable  of  taking  the  peerage  ;  and  the 
law  knows  not  how  to  select  one  from  amongst  them.     But  this 

»  23S  ^^  ^^^  office  of  the  *pater  patriot  entrusted  to  the  Crown  so  long 
as  the  necessity  exists  ;  and  the  necessity  exists  so  long  as  the 
plurality  exists.  That  as  the  law  abhors  abeyance,  the  mo- 
ment the  plurality  of  persons  capable  of  sustaining  the  dignity  is 
by  any  means  removed,  and  only  one  of  the  coheirs  thus  capable- 
of  sustaining  the  dignity  is  left,  the  baron  is  no  longer  in  abey« 
^  ance  ;  the  Crown  no  longer  finds  any  thing  upon  which  the  pre- 
rogative can  act :  and,  if  the  barony  is  neither  in  abeyant  nor 
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extinct,  it  must  vest  in  the  tbgle  coheir,  who  is  thus  left  with-  ' 
out  a  competitor.  If  they  had  built  upon  solid  foundations,  it 
might  have  been  necessary  to  have  gone  farther  into  this  case,  in 
order  to  see  whether  the  plurality  they  speak  of  has  been  removed ; 
and  to  have  examined  with  care  the  actual  situation  of  the  other 
branch  of  this  noble  family,  the  Norris  branch ;  to  have  consid- 
ered it  as  it  stood  on  the  death  of  Sir  John  Norris  without  issue, 
which  is  the  moment  when  the  sole  right  of  this  barony  is  sup- 
posed to  have  vested  in  the  ancestor  of  the  claimant ;  the  situa- 
tion of  the  Norris  branch,  after  the  act  of  parliament  had  passed 
for  restoring  the  issue  of  Henry  Norris  in  blood  ;  and  the  pos- 
sible situation  of  the  Norris  branch,  supposing  the  issue  of  Hen- 
ry (who  was  attainted)  hereafter  to  fail,  and  the  issue  of  his  sisters 
to  continue.  Out  of  this  examination,  many  questions  of  grave 
and  weighty  consideration  would  arise  ;  and  they  would  require 
more  time  for  a  satis&ctory  discussion  of  them  than  at  this 
period  of  the  sessions  of  parliament  could  probably  have  been 
spared. 

**  Tour  Lordships  might  possibly  entertain  a  doubt  with  re- 
gard to  these  questions,  as  well  as  to  another  question ;  namely, 
whether  the  title  to  a  barony  can  survive,  when  it  is  become  im- 
possible that  all  the  *  component  parts  of  it  can  vest  in  one  per-  "^ 
son.  Tour  Lordships  may  entertain  a  doubt,  whether,  as  to 
qo^esftions  of  this  nature,  there  are  the  proper  parties  before 
you,  whom  these  questions  do,  in  point  of  inheritance,  con- 
cern. 

*^  But,  my  Lords,  upon  the  best  consideration  we  could  give 
to  the  case  now  in  judgment,  we  humbly  offer  it  to  your 
Lordships  as  our  clear  opinion,  that  the  argument  in  support 
of  the  plaintiff's  titie  is  fallacious ;  and  he  being  but  a  coheir, 
his  claim  to  be  solely  entided  to  this  barony,  as  it  has  been  made 
for  him,  is  unfounded. 

*•  My  Lords,  the  nature  of  the  prerogative  right  infers  no 
capacity  in  the  coheir.  The  prerogative  is,  on  the  contrary,  a 
provision  for  the  incapacity  of  the  coheir.  There  is  no  plurali- 
ty of  persons  capable  :  the  plurality  is  of  persons  •  incapable, 
either  standing  alone  or  even  uniting.  The  Abeyance  is  not 
produced,  by  the  law  not  knowing  how  to  select  from  among  ca- 
pable persons  :  the  abeyance  is,  because  there  is  no  one  capable, 
and  also,  because  all  are  incapable.  Abeyance  cannot  deter^ 
mine  by  the  removal  of  a  plurality  of  persons  capable,  because 
sach  a  plurality  never  existed :  abeyance  determines  by  uniting 
all  the  detached  parts  of  the  titie  in  one,  and  by  that  means  re- 
storing to  the  title  activity  and  capacity  to  be  possessed  and  en« 
joyed.    And  unless  the  claimant  could  msk^  out,  that  the  effect. 
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of  the  actual  sitaation  of  the  other  coheir  at  the  period  he  haft 
chosen  to  fix  upon,  namely,  the  death  of  Sir  John  Norria  without 
issue,  was  such,  that  all  the  component  parts  of  the  title  of  heir- 
ship did  unite  in  this  claimant,  he  can  never  take  tins  barony 
out  of  abeyance  by  his  own  strength,  or  sustain  a  claim  to  be 

#  285         solely  entitled  to  it.    This  is  the  ground  upon  which  *the  At- 

torney General  stood,  and  we  apprehend  he  has  sustained  it 

**  In  this  case  we  have  not  derived  much  asmstance  fixMon  au- 
thorities or  precedents.  The  case  of  the  barony  of  Powb  wa« 
mentioned,  and  seemed  to  approach  this.  We  must  call  that 
case  to  the  consideration  of  your  Lordships  from  your  Journals^ 
not  being  informed  of  the  particular  grounds  of  law  on  which  it 
proceeded.  I  will  mention  one  case  from  Coke  upon  Littleton. 
Supposing  this  barony  not  to  be  extinct  (concerning  which  we  are 
not  called  upon  to  deliver  any  opinion,)  and  the  present  claimant 
.  be  a  coheir,  let  the  situation  of  the  other  coheir  be  whatever  the 
counsel  for  the  claimant  woidd  wish  it  to  be  (except  that  there  is  no 
failure  of  issue  naturalUurf)the  effect  of  which  might  be,  that  the 
title  of  that  coheir  would  run  upwards  to  the  common  ancestor, 
and  from  thence  fall  down  in  the  course  of  the  descent  of  the 
Stapleton  line,  and  unite  with  their  title  in  the  person  of  the 
claimant ;  I  conceive  that  one  of  the  cases  mentioned  by  Sir  Ed- 
ward Coke,  and  upon  which  the  claimant's  counsel  relied  for  an- 
other purpose,  proves,  that  the  claimant  cannot  make  title  to  the 
whole  inheritance.  Sir  Edward  Coke,  on  the  authority  of  Fieta> 
says,  if  a  man  be  seised  of  lands  in  fee,  and  has  issue  two  daugh- 
ters, and  one  of  the  daughters  is  attainted  oi  felony ;  the  father 
dies,  both  daughters  being  alive  ;  the  one  moiety  shall  descend 
to  the  one  daughter,  and  the  other  shall  escheat.  It  was  argued 
on  the  part  of  die  clumant,  that  though  one  coheur  could  not 
make  Umself  complete  heir,  to  take  under  a  limitation  in  the  case 
of  descent,  the  law  was  more  favourable  to  coheirs.  And  it  'w 
8o  ;  but  let  the  extent  of  the  favour  be  marked :  in  the  case  put 
the  law  pays  attention  to  the  real  interest  of  the  coheir,  and 
*gives  it  effect  by  allowing,  in  the  case  of  two  coheirs  and  one 

*  2S6  attainted,  where  the  attainder  prevented  the  lands  from  descend- 

ing in  coparcenary,  that  part  of  the  inheritance,  which  fairly  be- 
longed to  the  other  coheir,  to  descend  upon  h^,  in  the  determin- 
ate form  of  an  undivided  moiety ;  which  proves  that  she  remain- 
ed in  the  contemplation  of  the  law  but  a  coheir,  entitled  only  to 
participate  in  the  inheritance,  as  she  would  have  done,  if  hei^ 
sister  had  not  been  attainted  :  and  the  utmost  favour  that  could 
be  found,  was  to  give  her  the  benefit  of  that  participation  in  the 
only  way  in  which  she  could  take  it :  for,  according  to  the  case 
ofRoyston  V.  Reading,  reported  by  Mr.  Serjeant  Salkeld^  page 


t: 
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242,  tbere  ean  be  no  such  descent  as  the  descent  of  a  moiety  to 
one  coparcener  as  heir.  Which  affirms  the  general  rule  of  law 
upon  which  the  whole  argument  rests,  that  the  title  of  coheirs 
musty  in  some  manner  or^ther.  Unite,  in  order  to  entitle  any  one 
coheir  to  claim  as  heir  to  the  ancestor. 

"  I  forbear  troubling  your  Lordships  farther.  The  answer, 
which  the  Judges  submit  to  your  Lordships,  is,  that  supposing 
the  claimant  to  have  proved  himself  to  be  one  of  the  coheirs  of 
the  barony  of  Beaumont,  he  is  not  entitled  of  right  to  such  baro- 
ny, according  to  the  state  of  the  pedigree  last  delivered  on  his 
part.'* 

The  House  of  Lords  resolved  and  adjudged,  .**  that  it*  did  not  s6  Jase. 
appear  that  the  petitioner  was  then  entitled  to  the  honour,  title,  ^'^^*' 
atid  dignity  of  Baron  Beaumont." 

47.  Mr  Stapleton  presented  another  petition  to  His  Majes-  Cmtet 

ty,  representing,  that  having  established  by  evidence  that  he  ^^»  Pn>c« 
was  the  sole  heir  of  Joan,  Lady  Stapleton,  and  one  of  the  coheirs 
of  Henry  first  Baron  Beaumont ;  and  that,  though  not  exclusive- 
ly entitled  to  the  said  barony,  he  had  proved  himself  to  *be  one  ^ 
of  the  rightful  heirs  of  the  said  barony ;  but  the  said  barony 
being  in  abeyance,  the  same  was  in  His   Majesty's   disposal ;  ^ 
•   the  petitioner  therefore  prayed  that  His  Majesty  would  be  gra- 
ciously pleased  to  declare,  allow,  and  confirm  to  him  and  his 
heirs  the  said  barony  of  Beaumont.     This  petition  was  also  re- 
ferred to  the  Attorney  General,  and  afterwards  to  the  House  of  i^  Afi^rcb 
Lords  ;  where  it  was  resolved  by  the  Committee  of  Privileges,  1798. 
that  the  barony  of  Beaumont  was  vested  in  William  Viscount 
Beaumont,  by  descent  from  his  father,  John  Lord  Beaumont, 
(who  was  summoned  to  and  sat  in  parliament  1-1  Hen.  YI.) 
as  a  barony  in  fee  :  that  the  said  barony  remained  in  abeyance 
between  the  coheirs  of  the  said  WiUiam,  descended  from  his 
sister  Joan ;  and  that  the  petitioner  was  one  of  those  coheirs,  f 

48.  With  respect  to  baronies  created  by  writs  of  summons  to  p^gctnt  of 
the  eldest  sons  of  peers,  by  the  name  of  baronies  vested  in  their  Baronies 
fathers,  it  has  been  determined  that  they  are  hereditary  in  the  wriuT  to  m« 
blood  of  the  persons  so  summoned,  and  descendible  to  their  heirs ;  tic^at  Sont 
therefore  that  where  the  eldest  son  of  a  peer  is  called  up  to  the  ®       "^ 

tNotwithstanding  the  respect  which  is  Jastly  dae  to  the  Tery  learned 
opinion  of  the  Judges  in  this  case,  yet  it  may  be  obseryed,  thai,  as  the  doctrine 
of  abeyance  was  originally  founded  on  the  impartible  or  indivisible  nature  of 
a  dignity,  and  as  all  power  of  inheriting  the  barony  of  Beanmont,  by  one  of 
the  coheirs,  ie  destroyed  by  the  attainder,  by  which  Mr.  Stapleton  is  become 
the  only  person  capable  of  enjoying  it,  he  must  be  allowed  to  have  a  stronger 
claim  on  the  Crown  for  a  confirmation  5f  the  dignity,  than  perhaps  ever  exist- 
ed in  a  coheir  to  a  barony* 

ToL.  IIL  20 
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House  of  Lords  by  irrit  and  takes  his  seat,  and  dies  in  the  life-r 
time  of  his  father,  the  dignity  ii^ill  descend  to  hb  son. 

49.  The  barony  of  Clifford  of  I^aunsburg  was  granted  by 
letters  patent  to  the  Earl  of  Cork  and  the  *  heirs  male  of  his 
body^  Afterwards  he  was  created  Earl  of  Burlington.  Charles, 
his  eldest  son,  was  called  up  to  parliament  by  the  title  of  Lord 
Clifford  of  Launsbui^,  in  his  father's  lifetime ;  and  having  ta- 
ken his  seat  und^r  that  writ,  died,  leaving  a  son,  who,  in  1694, 
elauned  to  be  entitled  to  the  said  barony  to  which  his  father  had 
been  called,  living  bis  grandfather. 

^*  The  Lord  President  reported  from  the  Lords  Committee 
for  Privileges,  to  whom  it  was  referred  to  consider,  whether^  if 
a  lord,  called  by  a  writ  into  the  father's  barony,  shall  happen  to 
die  in  the  lifetime  of  his  father,  the  son  of  that  lord  so  called  be 
a  peer,  and  hath  right  to  demand  his  writ  of  summons  t  That 
their  Lordships  find  no  precedent  in  this  case." 

V  A  debate  arising,  whether  Charles  Lord  Clifford,  (son  and 
lieir  of  Charies  late  Lord  Clifford  of  Launsburg,  deceased,) 
who  was  called  by  writ  to  parliament  in  the  lifetime  of  his  fathr 
er,  the  present  Earl  of  Burlington,  hath  right  to  sit  in  parlia- 
ment, this  House  was  of  opinion,  that  the  said  Charles,  now 
Lord  Clifford,  hath  right  to  a  writ  of  summons  to  parliament 
as  Lord  Clifford  of  Launsburg."  A  writ  of  summons  ^was  id- 
sued  to  him,  and  he  took  his  seat  accordingly. 

50.  Where  a  writ  of  summons  is  issued  to  the  eldest  son  of 
a  peer,  by  the  name  of  a  barcmy  not  vested  in  his  father,  it  op* 
erates  as  a  new  creation  of  a  barony,  and  makes  it  descendible 
to  all  the  lined  heirs,  male  and  femde,  of  the  person  s^  sum- 
moned* 

51.  tn  the  third  year  of  King  Charles  I.,  James  the  eldest 
son  of  William  Eari  of  Derby,  was  called  up  to  the  House  of 
Lords  by  a  writ  directed  Jaeobo  Strange^  Chevalier,  and  was 
seated  in  the  place  of  the  ancient  barons  of  Strange  of  Knockin, 
though  that  barony  was  not  m  his  father. 

♦This  title  descended  to  William  Earl  of  Derby,  who  died 
without  issue  in  1 735. 

James  Duke  of  Athol,  who  was  the  heir  general  of  William 
Earl  of  Derby  claimed  the  barony  of  Strange,  created  by  this 
writ  of  summons  ;  stating,  that  King  Henry  VII.  had  cneated 
Thomas  Lord  Stanley  Earl  of  Derby,  to  bun  and  the  heirs  male 
of  his  body ;  that  the  seii  title  and  dignity  came  by  mesne  de- 
scents to  Ferdinando  Earl  of  Derby,  who  died  seised  thereof 
leaving  three  daughters ;  that  the  said  Ferdinando  did  not  die 
seised  of  any  tide  or  dignity  of  a  baron  created  by  letters  pa- 
tent; and  whatever  tities  and  dignities  be  had,  which  were  ere- 
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ated  by  any  writ  or  writs  of  suminons  to  parliament,  descended 
to  his  said  three  daughters. 

That  the  said  title  and  dignity  of  Earl  of  Derby  came  to  VTil* 
liam,  brother  of  die  said  Ferdinaado»  as  heir  male  of  the  body 
of  the  said  Thomas;  but  the  said  William  mver  was  seised  of 
the  title  or  dignity  of  a  baron. 

That  James,  the  petitioner's  ancestor^  whose  heir  he  was,  elr 
dest  son  of  the  said  William,  was  summoned  fak  S  Cha.  I;  as  a 
baron,  the  writ  being  directed  Jctcobo  Strongef  Che«aHer  ;  and 
being  also  summoned  to  several  saceeedis^  parliaments,  sat  and 
voted  by  the  title  of  Lord  Strange,  in  the  tifibdme  of  lus  fiither, 
the  said  William  Earl  of  Derby. 

That  upon  the  death  of  the  said  William  Earl  of  Derby,  the. 
said  James  Liord  Strange  succeeded  to  the  said  title  and  dSgnity 
of  Earl  of  Derby,  and  died  seised  thereof  to  him  and  the  heirs 
male  of  the  body  of  the  said  Thomas  Earl  of  Derby,  and  of  the 
said  title  and  dignity  of  Lord  Strange,  to  him  and  his  heirs. 
And  the  said  title  and  digni^  of  Lord  Strange  came  by  mesne 
descents  to  the  then  late  Earl  of .  Derby,  who  died  without  issue 
in  1735. 

*  That  the  said  James  Duke  of  Athol  was  cousin  and  n^xt         *  S40 
heir  to  the  said  then  late  Earl  of  Derby,  and  great  grandson  of 
the  said  James  Lord  Strange,  and  consequently  entitled  to  the 
said  title  and  dignify  of  Lord  Strange. 

That  the  only  objectiou  whieh  had  been  made  to  his  claim  was, 
that  the  heraldi  ranked  the  Lord  Strange  in  the  place  of  the 
ancient  barons  of  Knockin ;  from  which  two  aqfuments  were 
drawn,-— 1  St.  That  the  said  James  had  no  right  by  descent  to 
the  old  barony  of  Strange  of  Knockin,  because  fliat  descended  to 
the  three  daughters  and  coheiresses  of  Ferdinando ;  and  the 
writ  of  summons  directed  to  him  by  die  n^ime  of  James  Strange, 
Chevalier,  could  not  operate  as'  a  new  creation,  because,  he 
was  not  ranked  as  puisne  baron,  but  took  an  ancient  place* 

2d.  Though  the  rank  given  by  the  heralds  to  die*  Lord 
Strange  could  not  take  from  him  his  right  to  sit  and  vote  as  a 
lord  of  parliament,  by  virtue  of  the  King's  writ,  yet  it  was  to 
be  looked  on  as  an  evidence,  that  the  King  th<»agfat  the  old  bar* 
ony  of  Strange  of  Knockin  was  in  William  Earl  of  Derby,  and 
intended  to  summon  the  Lord  Strange  into  his  fadier'a  barony ; 
and  therefore,  WilUam  Earl  of  Derby  having  no  barony  into 
which  lus  son  CQuld  be  summoned,  the  King  was  deceived.  To 
which  it  was  ansrfered^  that  the  fact  of  Ferdinando's  having  left 
ftree^  daughters  was  then  fully  known ;  for  it  appeared  by  an  en-  y^i^  9.  S4i. 
try  on  the  Journals  that  upon  a  claim  made  by  Anne  Countess 
of  CaBtteha;rea,  the  ddest  daughter  and  one  of  the  o<Aeu«  of 
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Barl  Ferdiaando,  it  was  ordered  that  the  writ  of  summonSy  and 
the  rank  and  place  of  the  said  James,  should  be  no  way  prejudi-' 
cial  to  the  right  and  claim  of  the  stud  Anne,  or  anj  of  the  daugh- 
ters and  coheirs  of  the  said  Ferdinando. 
•241  *Thatthe  King's  grant  of  nobility  by  writ  of  summops  was 

not  governed  by  any  of  the  rules  by  which  his  gift  of  lands  was 
governed  at  the  common  law.  The  King's  gift  of  lands  was 
not  good,  but  by  his  letters  patent,  and  by  special  words  of 
grant.  No  inheritance  passed  from  him  without  the  word  heirs : 
and  if  he  was  deceived  in  the  motive  which  induced  him  to 
grant,  his  grant  was  void,  and  he  might  by  his  prerogative  repeal 
it  by  scire  facias.  But  if  a  commoner  was  once  summoned  to 
parliament,  and  sat,  his  blood  was  ennobled,  and  his  title  and 
dignity  descended  to  his  heirs ;  though  the  King's  motive  to 
summon  him  was  merely  personal,  viz.  to  have  his  advice  and 
counsel ;  though  there  were  no  words  in  the  writ  of  summons 
from  which  the  King's  intention  could  be  collected,  to  give  to  the 
person  summoned  the  state,  title,  and  dignity  of  a  baron,  much 
less  to  expound  it  an  estate  of  inheritance.  When  the  person 
summoned  sat,  the  writ  of  summons  had  its  full  effect,  and  could 
not  afterwards  be  avoided,  or  made  not  to  have  been.  His 
creation  into  the  state  and  dignity  of  a  baron  was  by  operation 
of  law,  in  consequence  of  his  once  sitting,  and  did  not  depend 
on  the  King's  intention ;  which  it  would  be  of  dangerous  con- 
sequence to  be  guessing  at,  after  ^such  a  length  of  time.  The 
only  point  on  which  such  a  barony  depended,  was,  whether 
the  person  summoned  sat.  if  he  once  sat  in  parliament,  the 
law  ennobled  his  blood,  and  gave  him  a  barony  in  fee. 
^hU.  39.™*  The  House  of  Lords  resolved,  that  the  petitioner  was  enti- 
tled to  the  said  barony  of  Strange  created  by  the  said  writ  in 
3  Cha.  I. 
Barony  of  52.  In  the  next  year,  Richard  Earl  of  Burlington  claimed 

LordWwn.  the  dignity  of  Baron  Clifford ;  irtating,  that  Robert  de  CKfford 
▼01.25- 11 2-  was  summoned  to  parliament  in  *28  Edw.  I.  as  a  baron,  and 
nSz.*  **  t^*  t^^  ^^  barony  came  by  mesne  descents  to  Henry  Lord 
#  248  Clifford,  who  was  created  by  King  Henry  VHL  Earl  of  Cum- 

berland, to  him  and  the  heirs  male  of  his  body.  That  the  said 
titles  came  by  mesne  descents  to  George  Earl  of  Cumberland, 
who  died,' leaving  only  one  daughter,  the  Lady  Anne,  by  which 
the  title  and  dignity  of  Earl  of  Cumberland  came  to  Sir  Fran- 
cis Clifford,  brother  to  the  said  George,  as  heir  male  of  the 
body  of  the  said  Henry :  but  the  said  Francis  never  vras  seised 
of  the  title  or  dignity  of  a  baron.  That  the  said  barony  of 
Clifford  descended  to  the  said  Lady  Anne  Clifford,  from  whom 
it  descended  to  the  daughters  and  coheirs  of  the  then  late  Earl 
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of  ThMiet  That  Henry  CUfford,  (the  petitioned  ancestor,) 
•West  8on  of  the  said  Francis  Earl  of  Cumberland,  was  sum- 
moned to  pwrliament  in  the  lifetime  of  his  father,  in  S  Cha.  I.^ 
without  any  letters  patent,  the  writ  being  directed  Hemica 
CUffordy  Chevalier,  and  sat  and  voted  in  that  and  several  sue- 
ceeding  pnrtamenls. ,  That  the  said  Henry  Lord  Clifford  left 
iawie  only  one  daughter,  Elizabeth,  who  intermarried  with 
Richard  Eari  of  Burlington,  to  which  Elizabeth  Countess  of 
Burlington,  the  petitioner  was  great  grandson  and  heir.  That 
therefore  the  title  and  dignity  created  by  the  said  writ  of  sum- 
mons,  in  virtue  of  which  the  said  Henry  CliSbrd  sat  and  voted 
in  parliament,  was  descended  to  the  petitioner,  who  was  sole 
heir  to  the  said  Henry  Lord  Clifford. 

The  House  of  Lords  resolved,   that  the  petitioner  was  enti-  *^'  *^- 
tied  to  the  barony  of  Clifford,  created  by  the  said  writ. 

53.  There  can  be  no  doubt  but  that  the  Crown,in  the  two  pre- 
ceding cases,  issued  its  writs  of  summons  upon  the  idea  that  the 
baronies,  by  the  names  of  *which  these  persons  were  summoned,  *  243 
were  then  vested  in  their  fathers  ;    but  this  proving  to  have 

been  a  mistake,  the  House  of  Lords  was  obliged  to  admit  that 
the  writs  operated  as  new  creations. 

54.  It  is  observable,  that  in  the  two  preceding  cases  the  ^*  ***•  •*"** 
claimants  stated,  that  the  baronies  by  the  names  of  which  their  ll^ent^  ""* 
ancestors  were  summoned,  were  not  then  vested  in  their  fathers,  barony. 
Prom  which  it  may  be  inferred,  that  an  opiiiicm  then  prevailed 

that  there  was  some  difference  between  the  operation  of  a  writ 
of  summons  to  the  eldest  son  of  a  peer  by  the  name  of  a  barony 
vested  in  his  father,  and  that  of  a  simUar  writ,  by  the  name  .of  a 
barony,  not  vested  in  his  father* 

55.  This  idea  was  probably   first  suggested  by  the    "  Inquiry 

into  the  Manner  of  creating  Peers  ;"  where,  speaking  of  the  »«<«»  c-  ^• 
practice  of  calling  up  the  eldest  son  of  a  peer  to  the  House  of  *  ^^* 
Lords,  by  the  title  of  a  barony  then  in  his  father,  the  author 
8ays,_«  The  writ  of  summons  therefore  seems,  not  so  much  to 
be  considered  as  the  creation  of  a  baron,  but  only  as  an  instru- 
ment of  conveyance,  or  method  of  transferring  a  barony  or  hon- 
our  from  one  person  to  another.  For  if  it  is  not  so,  what  rea- 
son can  be  given  why  the  eldest  son  of  [one  eari,  summoned  by 
the  title  of  his  father's  barony,  shall  have  precedence  according 
to  the  rank  and  antiquity  of  that  barony  ;  and  that  the  eldest 
son  of  another  earl,  if  he  be  by  patent  created  to  a  title  or  bar- 
way  foreign  to  his  family,  shall  be  considered  as  the  youngest 
baron  ;  and  to  take  his  place  in  the  House  accordingly.  I 
speak,  and  I  think  every  man  ought,  with  great  submission  on 
this  subject :  but,  if  1  mbtake  not,  the  law  even  at  this  day,  is. 
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fiiat  thoQgli  the  last  of  these  persons  takes  a  barony  in  fee  dr 
*  844  otherwise,  according  to  the  *linutations  of*  it ;  yet  the  fifs^' 

upon  whom  the  .writ  operates  only  by  way  of  instrument  of  eon- 
veyance,  luisno  other  titl^  in  the  barony  than  bis  father  bad; 
from  whom  it  waa  conveyed  ;  and  therefore  if  the  father  haft 
only  an  estate  tail  in  the  barony,  the  state* of  the  son,  thoagh 
summoned  by  writ,  is  not  enlarged  nor  made  a  fee,  and  descen* 
dible  to  his  heirs  general." 

The  doctrine  here  laid  down  has  been  adopted  by  the  House 
of  Lords  in  the  following  case. 
Barony  of  ^6.  King  James  L  by  lettera  patent  created  Sir    Robert 

|y?^*J»  Sydney,  Lord  Sydney  of  Penshurst,  to  hJm  and  the  heirs  male  of 
1702.  '  '  his  body  ;  and  afterwards  created  him  Viscount  Lisle  and  Earl 
of  Leicester,  with  the  same  limitations.  These  titles  descended 
.to  his  grandson  Philip,  whose  eldest  son,  Robert,  by  curtesy 
Viscount  Lisle,  was  in  1  William  and  Mary  summoned  to  par- 
liament by  writ,  and  sat  and  voted  under  such  writ  by  the  title  of 
Lord  Sydney  of  Penshurst,  in  the  lifetime  of  his  father.  These 
titles  descended  to  John  Sydney  the  son  of  Robert,  who  died 
without  issue,  leaving  the  two  daughters  of  his  next  brother, 
Mary  and  Elizabeth  Sydney,  his  heirs  general,  and  Jocelyne 
his  youngest  brother,  his  heir  male  ;  who  became  Earl  of  Lei« 
cester,  and  afterwards  died  without  issue,  by  which  the  digni«* 
ties  limited  to  the  heirs  male  of  Sir  Robert  Sydney  became 
extinct. 

Upon  the  death  of  Mary  Sydney  without  issue,  Elizabeth  her 
sister,  who  had  married  Mr.  Perry,  claimed  the  barony  of 
Penshurst,  as  the  sole  heir  of  Robert  Sydney,  who  was  summon- 
ed to  parliament  by  writ. 

The  Attorney  General  (Mr.  Wallace)  stated  in  his  report, 
that  the  petitioner  claimed  the  barony  of  Sydney  of  Penshurst, 
^  245  as  being  the  sole  heir  general  of  *^tbe  body  of  Robert  Sydney^ 

who  was  called  to  parliament  by  writ  im  vtlo  patris :  upon  a 
supposition  that  the  effect  and  operation  of  the  writ  of  summon^ 
to  parliament,  without  letters  patent,  and  his  having  sat  in  par- 
liament  in  pursuance  thereof,  vested  a  title  in  him  to  the  baro- 
ny, descendible  to  his  lineal  heirs.  That  a  writ  of  summons  to 
parliament,  and  a  sitting  in  pursuance,  did  certainly,  in  gene*- 
ral  cases,  ennoble  the  person  and  his  descendants  :  but  he  con- 
ceived tiiat  the  effect  of  a  writ  of  summons  to  the  eldest  son  of 
an  earl  or  viscount,  by  the  title  of  his  father's  barony  ;  or'  to 
the  eldest  son  of  a  baron,  who  had  two  or  more  baronies,  to  one 
of  his  father's  baronies  ;  was  to  accelerate  the  succession  of  the 
ion  to  the  barony,  which,  on-  his  father's  death,  would  descend 
to  him  :  and  the  extent  of  the  inheritance  depended  upon  the  na« 
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ture  of  i^  lather^s  title  to  the  barony,  whether  in  fee  or  iu  tail 
male.    That  the  usual  manner  of  calfing  up  the  son  of  a  peer  ti*^ 
vi^cpotm,  was,  by  writ  of  summons  to  the  barony  of  the  father ; 
and  the  persons  thus  called  had  been  constantly  placed  in  the 
House  of  Lords  according  to  the  antiquity  of  their  father's  baro- 
ny.    Although,  since  the  statute  31  Uen.  VIII.  c.  10.  for  plac- 
ing the  Lords,  whereby  the  precedency  of  Peers  was  fixed  and 
establbhed,  the  right  to  such  precedency  had  at  different  times 
come  under  the  consideration  of  the  House  ;  and  although  it  did  j^^,  j^q^ 
not  appear  that  the  House  had  determined  the  point ;  yet  it  was  vol*  4«  35. 
iHghly  probable  that  the  Lords  had  satisfied  themselves,  that  the  ^ 
eldeat  sons  of  peers,  called  up  by  writ  into  their  fathers'  baro- 
niesy  were  entitled  to  the  same  precedence  and  rights,  which 
they  would  have  been  entitled  to,  if  they  had  stR^ceeded  to  the 
same  by  descent ;  and  that  the  calling  *them  up  by  writ  in  their  «  qa^ 

father's  lifetime  only  accelerated  the  possession. 

That  he  was  of  opinion  that  the  effect  of  a  writ  of  summons 
to  Robert  Sydney,  to  his  father's  barony,  gave  to  him  the  like 
inheritance  his  father  had  in  the  barony,  which  was  restrained 
to  heirs  male :  and  that  the  petitioner  was  not,  as  heir  general, 
entitled  to  the  barony ;  but  as  the  case  appeared  anomalous,  and 
never  to  have  been  precisely  determined,  he  thought  it  advisable 
to  refer  it  to  the  House  of  Peers. 

The  case  was  accordingly  referred  to  the  House  of  Peers ;  and 
on  the  part  of  the  claimant  it  was  insisted,  that  a  writ  of  sum- 
mons  to  parliament  directed  to  any  temporal  person,  who  sits  in 
pursuance  of  it,  although  it  contains  no  words  of  limitation,  en- 
nobles the  person  to  whom  it  is  directed,  and  his  lineal  descend* 
ants,  or,  as  it  has  been  sometimes  expressed,  gives  a  barony  in 
fee,  was  a  general  rule  of  law,  so  fully  established,  and  was  so 
httle  liable  to  be  controverted,  that  it  was  presumed  to  be  unne- 
cessary to  refer  to  the  innumerable  authorities  contained  in  the 
books  of  law,  and  the  resolutions  of  the  House  Of  Peers,  in 
support  of  it. 

The  claim  must  therefore  be  admitted,  unless  it  could  be 
shown,  that  the  effect  of  a  writ  of  summons,  directed  to  the  el- 
dest son  of  an  earl  or  Tiscount,  by  the  same  title  as  that  of  his 
father's  barony ;  or  to  the  eldest  son  of «  baron,  who  had  two 
or  more  baronies,  by  a  name  the  same  as  that  of  one  of  his  ftb- 
ttier's  baronies ;  was  different  from  the  effect  of  a  writ  of  sum** 
mons  directed  to  other  commoners.  The  Attorney  General  had 
adopted  a  notion  of  thb  sort,  and  stated  in  his  report,  that  the  ef- 
fect of  a  writ  of  summons  in  such  cases  was,  to  accelerate  the 
succession  of  the  son  to  the  barony,  which,  on  bis  ^father's  *  S47 
death,  would  descend  to  him ;  and  that  the  extent  of  the  inberi- 
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tance  depended  on  the  nature  of  his  father's  title  to  the  baroBjTy 
whether  in  fee  or  in  tail  male. 

It  was  admitted  by  the  Attorney  General  that  a  writ  of  siun- 
mons  so  addressed,  if  its  effect  was  such,  formed  an  anomalous 
case,  and  a  case  which  had  never  been  precisely  determined. 
It  was  contended  further,  that  this  doctrine  of  acceleration  was 
perfectly  novel ;  that  it  never  occurred  before  to  any  of  the 
great  lawyers  of  this  country,  that  a  writ  of  summons  in  such 
cases,  had  such  an  operation  ;  and  that  there  was  nothing  of 
authority  to  be  found  in  any  law  book,  or  in  the  Journals  of 
Parliament,  to  countenance  the  notion.     The  practice  of  thus 
calling  to  parliament  the    sons  of  peers  was    stated  by  the 
report  to  have   existed  as  far  back  as  the  reign  of  Edw.   IV. ; 
and  if  the  doctrine  of  the  report  could  be  maintained,  it  Was  ex- 
tremely singular  that  every  lawyer  who,  since  the  law  of  par- 
liament upon  this  subject  had  been  considered  as  settled,  had 
treated  upon  the  effect  of  a  writ  of  summons  to  parliament,  in 
which  there  were  no  words  of  limitation,  (with  exception  only  of 
the  author  of  a  tract  upon  the  origin  and  manner  of  creating  peer- 
ages ;  whose  reasoning  the  report  seemed  to  abandon,  though  it 
adopted  the  result  of  it ;  and  who  contended  against  many  of  the 
most  acknowledged  principles  of  the  law  relating  to  peerages,) 
should  have  stated  in  general  terms,   without  reserve,  qualifica- 
tion, or  exception,  that  such  a  writ  operated  to  ennoble  the  per- 
son to  whom  it  was  directed,  if  he  sat  in  consequence  of  it,  and 
his  lineal  descendants.     By  all  writers  of  authority  it  had  been 
observed,  that  letters  patent,  in  which  there  were  no  words  of 
limitation,  gave  the  *grantee  a  dignity  for  life  only  ;  but  it  did 
not  seem  to  have  occurred  to  any  such  writer,  that  a  writ  of 
summons,  where  there  were  no  such  words,  could  enure  to  the 
person  to  whom  it  was  addressed,  for  his  life  only  ;  or  could 
enure,  where  there  were  not  special  words  in  the  writ,  so  to  di- 
.  rect  the  course  of  the   inheritance,  to  him  and  his  heirs  male 
or  any  other  particular  line  of  descendants.     It  might  be  safely 
assumed  that  the  doctrine  was  not  to  be  found  in  any  law  book 
of  authority ;  and  was  so  extremely  singular,  that  it  might  be 
very  confidently  asserted,  that  if  the  law  acknowledged  the  doc- 
trine, it  could  not  have  been  unknown  or  unnoticed  by  the 
several  great  lawyers  who  had  considered  the  nature  and  effect 
of  these  writs. 

The  House  of  Lords  resolved,  that  the  claimant  had  no  right 
in  consequence  of  her  grandfather's  summons  and  sitting. 

57.  It  has  been  stated  in  a  former  chapter,  that  where  a  dig- 
nity is  created  by  letters  patent,  the  state  of  inheritance  must 
be  limited  by  apt  and  proper  words,  or  else  the  grant  is  void : 
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Mid  where  the  mode  of  descent  is  marked  out,  the  digmty  will  of 
course  be  transmissible  to  that  class^  of  heirs  who  are  de^gnated 
in  the  letters  patent  Thus  under  the  common  patents  the  dig- 
nity descends  to  the  heirs  male  of  the  body  of  the  person  first 
ennobled. 

88.  A  person  claiming  a  dignity  of  this  kind  must  deduce  his 
pedigree    entirely  through  males;  but  a  brother  of  the    half 
blood  may  inherit :  for  Lord  Coke  says,  the  issue  in  tail  is  ev-  i  imt  15  h, 
er  of  the  whole  blood  to  the  donee. 

59.  By  letters  patent  in   16    Ch.  !.,  William  Howard  and 
Mary  his  wife>  the  only  sister  and  heir  of  Henry  Baron  Staf- 
ford were  created  respectively  Baron  and  ^Baroness  of  Staf«  ^  849 
ford,  to  hold  respectively  to  the  same  William  and  Mary,  and 

the  heirs  male  of  the  bodies  of  the  same  William  and  Mary  law- 
fully begotten,  or  to  be  begotten  ;  and  for  default  of  such  issue» 
then  to  the  heirs  of  the  bodies  of  the  same  William  and  Mary 
lawfully  begotten,  or  to  be  begotten. 

60.  The  most  singular  limitation  of  a  dignity,  which  I  have 
seen,  is  that  of  the  barony  of  Lucas  of  Crudwell.  It  was  gran- 
ted by  letters  patent,  15  Cha.  II.,  to  Mary  Countess  of  Kent^ 
to  hold  to  her  and  the  heirs  male  of  her  body  begotten  by  the  . 
Earl  of  Kent ;  and  for  want  of  such  issue  to  the  heirs  of  her 
body  by  the  said  earl,  with  a  declaration,  '^that  if  at  any 
time  or  times  after  the  death  of  the  siud  Mary  Countess  of  Kent^ 
und  in  default  of  issue  male  of  her  body  by  the  said  earl  begot- 
ten, there  shall  be  more  persons  than  one  who  shall  be  coheirs  of 
her  body  by  the  said  earl,  the  said  honour,  title,  and  dignity  shall 
go  and  be  held  and  enjoyed,  from  time  to  time,  by  such  of  the 
said  coheirs,  as  by  course  of  descent  of  the  common  law  should 
be  inheritable  to  other  entire  and  undivisible  inheritances,  as, 
namely,  an  offijce  of  honour  and  public  trust,  or  a  castle  for  the 
necessary  defence  of  the  realm,  or  the  like,  in  case  any  such  in- 
heritance was  given  or  limited  to  the  said  Mary,  and  the  heirs 
of  her  body  by  the  said  earl  begotten."    And  by  a  private  act 

of  parliament,  15  Cha.  II.,  this  declarative  clause  is  ratified  and 
confirmed. 

61.  The  dukedom  of  Marlborough  is  limited  to  the  eldest 
daughter,  in  default  of  males,  by  the  letters  patent ;  which  are  6  iim.  c.  3^ 
confirmed  by  an  act  of  parliament. 
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A  FRANCHISE  is  a  royal  privilege  or  branch  of  the 
Kitg^s  prerogative,  gubsisting  in  a  subject,  by  a  grant  from  the 
Grown.  Formerly  gprants  of  royal  franchises  were  so  common, 
that  in  the  parliament  which  was  held  in  21.  Edw.  III.  there 
10  a  petition  from  the  commons  to  the  King,  stating  that  fran- 
ehises  had  been  ^  largely  granted  in  times  past,  that  almost  all . 
iiiB  land  was  enfranchised,  to  the  great  averisement  and  esteny^ 
gemenU  of  the  common  law,  and  in  great  oppression  of  the  people; 
prayif^f  the  King  to  r«gtram  such  grants  for  the  time  to  come. 
To  wUch  the  Kkig  answered,  that  the  franchises  which  should  be 
gmnted  in  future,  should  be  made  with  good  advisement. 
.  S»  Franchises  are  extremely  numerous,  and  of  various  kinds ; 
but  Oviy  some  of  those  will  here  be  ^treated  of,  which  are  im^ 
me&tely  annexed  to,  or  connected  with  real  property. 

S.  It  is  laid  down  by  Sir  W.  Blackstone,  that^  upon  the  Nor- 
man conquest,  the  right  of  pursuing  and  taking  all  beasts  of 
Tcnery,  or  such  other  animals  as  are  accounted  game,  was  then 
held  to  beloiq;  to  the  Kisg ;  or  to  such  only  as  were  authorized 
tinder  him. 

This  doctrine  appears  to  be  founded  on  very  ancient  and  re- 
spectable authorities.  Ordericus  Yitahs  says  of  King  Henry  I., 
Omnem  ferarwn  venationem  totius  AngU<t  nbi  peculiarem  vindi- 
eavU ;  et  tnx  pattcis  nobUioribus  mc  famiHaribus  prvnUgium,  m 
proprns  solUbus,  venandi  permHt.  And  we  find  the  following 
passage  in  Mat.  Paris,  anno  1209.  Rex  Anglorum  Johannes;  ad 
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mUak  domtoty  fmt  apud  BristoUumf  et  Un  et^twram  ootitfH  per  to^ 

tam  Jingliam  mterdixii.  , 

These  regulations  were  probably  made  in  consequence  of 
some  yiolations  of  the  King's  rights,  respecting  game.    For 
BractoD  states  the  royal  prerogative  in  the  following  words :  Lib.  1  #•  ti* 
Habet  eUam  {Rex)   de  jure  gentium  in  manu  eua  qwe  de  jure 
naturali  deberent  esse  communia  ;  Hcut  ferae  beetiae  et  avee  wm 
domesticae.    And  !if  anwood,  upon  the  authority  of  this  passage, 
says,  *^  In  like  manner  wild  beasts  of  venery,  and  beasts  and 
fowls  of  chace  and  warren,  being  things  of  great  excellency,  ^  1  f  1- 
they  are  meetest  for  the  digmty  of  a  prince,  for  his  pastime 
and  delight ;  and  therefore  they  do  most  properly  belong  untp 
the  King  only.*' 

5*  In  consequence  of  this  prerogative,  the  first  monarchs 
of  the  Norman  line  not  only  reserved  to  themselves  the  sole  and 
exclusive  property  of  the  ancient  forests,  but  also  created  others 
of  great  extent  over  the  lands  of  private  persons,  which  they 
placed  under  the  jurisdiction  of  particular  courts :  *and  en-  *  252 

acted  laws  of  the  most  arbitrary  and  cruel  kind  for  the  preser- 
vation of  the  game  therein. 

6.  The  practice  of  afforesting  the  lands  of  private  persons, 
being  highly  destructive  of  their  properties,  was  remedied  by 
the  charta  de  faresta^  9  Hen.  III.,  which  enacted  that  all  the 
lands  which  had  been  afforested  by  King  Hen.  IL,  Richard  I., 
and  John,  except  the  proper  demesnes  of  the  Crown,  should  be 
disafforested  and  freed  from  the  forest  laws. . 

7.  Manwood  defines  a  forest  to  be —  '*  A  certain  territory 
or  circuit  of  woody  grounds  and  pastures,  known  by  its  bounds 
and  privileges,  for  the  peaceable  being  and  abiding  of  wild 
beasts  and  fowls  of  forest,  chace,  and  warren ;  to  be  under 
the  King's  protection,  for  his  princely  delight ;  replenished  with 
beasts  of  venery  and  chace,  and  great  coverts  of  vert,  for  the 
succour  of  the  said  beasts  :  for  preservation  whereof  tiiere  are 
particular  laws,  privileges,  and  offices  beloi^^ng  thereto." 

8.  The  lands  added  to  the  royal  forests  by  King  Henry  IL  4  Init  803. 
and  his  sons,  and  which  were  disafforested  by  the  charta  de 
Jweeta^  are  called  purlieus.    But  though  exempted  fr^Hn  the 

forest  laws,  so  that  the  proprietors  of  such  districts  may  oc^ 
Gupy  them  as  their  freehold,  yet  as  to  some  purposes,  they  ba^e 
the  privileges  of  a  forest  against  strangers. 

9.  Beasts  of  forest  are  properly  hart,  hind,  hare,  boar,  and 
wolf :  but  all  beasts  of  venery  are  equally  protected  in  a  for- 
est ;  for  it  comprehends  within  it  a  chace,  park,  and  free  warren,  cait  of  I 

10.  Several  of  the  royal  forests  were  granted  by  the  Crown  i®*®^J*^ 
to  great  lords,  by  which  they  acquired  the  royal  franchise  of  j^*55.  ^^ 
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a  forest    Thus,  in  5  Ja.  I.,  all  the  jastices  and  barons  held, 
that  a  forest  may  well  be  in  the  hands  of  a  subject ;  and  shall 

*  S5S         be  used  as  a  forest,  *if  the  King  gives  authority  by  express 

words,  for  the  administration  of  justice  there,  and  for  his  jus- 
tices to  come  there ;  and  if  such  grantee  might  have  commis- 
sion, in  such  case,  tq  use  and  have  officers  of  a  forest,  then  it 
should  continue  a  forsst  in  the  hands  of  a  subject. 
4Iiitt.  S07.         11.  Part  of  the  land  and  wood  comprised  in  a  forest,  may 
Cro,  Ja.  1S5.  b^Qug  to  private  persons :  but  they  can  only  occupy  and  enjoy 
the  same  in  such  manner  as  is  consistent  with  the  rights  of  the 
proprietor  of  the  franchise  of  forest,  and  the  preservation  of  the 
game. 
A  Cbaee.  12.  A  chace  is  a  franchise  or  liberty  of  keeping  certain  kinds 

SComm.  417.  of  wild  animals  within  a  particular  and  known  district ;  with  an 
exclusive  right  of  hunting  them  therein.  It  is  in  most  respects 
similar  to  a  forest ;  the  only  difference  between  them  being,  that 
a  chace  has  no  laws  peculiar  to  it;  so  that  all  offences  in  chaces 
are  punishable  by  the  common  law,  and  not  by  the  forest 
laws. 

13.  Beasts  of  chace  are  buck,  doe,  fox,  martin,  and  roe,  in 
which  the  owner  of  the  chace  has  a  property. 

14  Where  a  chace  belongs  to  a  subject,  it  must  have  been 

originally  created  by  a  royal  grant  from  the  Crown,  giving  to 

4  In  1 314.     *^®  grantee  the  franchise  of  chace  over  a  certain  tract  of  ground, 

or  by  a  grant  of  a  royal  forest  to  a  subject,  but  without  any 

words  enabling  him  to  hold  courts  ;  in  which  case  the  forest  be* 

came  a  chace. 

CaMof  15.  From  a  variety  of  causes,  unknown  to  modera  times, 

18  IlIS.  22.    ^^^^^  extended  over  the  lands  of  other  persons.     And  in  6  Ja. 

4  Init  298.     1*9  it  was  resolved,  that  persons  having  freehold  lands  within  a 

royal  chace  might  cut  their  timber  and  wood  growing  there, 

*  264         without  the  *view  or  licence  of  any  :  but  if  they  cut  so  much 

that  there  was  not  sufficient  for  covert,  to  maintain  the  game  of 
the  King,  they  should  be  punished.  So  if  a  common  person  had 
a  chace  in  another's  soil,  the  owner  of  the  soil  could  not  destroy 
all  the  wood ;  but  must  leave  sufficient  covert  and  browse  wood, 
as  had  been  accustomed. 

4  last.  301.  ig^  Lord  Coke  says,  no  King  of  England  could  have  made 
a  chace  for  himself  in  any  of  the  grounds  of  his  subjects.  And 
that  when  King  Henry  VIII.  determined  to  make  a  chace  about 
his  palace  at  Hampton  Court,  he  was  obliged  to  obtain  the  pre- 
vious consent  of  the  freeholders  and  customary  tenants,  over 

81  H«n.  8-     ^^<^^  lands  the  chace  was  to  extend. 

o.  5.  Stat,  at       17.  The  erection  of  this  ohaoe  was  confirmed  by  an  act  of 

Ed!%i7?^*    parliament,  which  recites  the  indenture  made  between  the  King 
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and  the  freeholders  and  customary  tenants  of  the  neighhouring 
townships,  in  which  it  was  stipulated  that  they  should  have  li- 
berty to  cut  their  woods  within  the  chace,  without  the  king's 
license ;  and  to  fence  against  the  deer,  while  their  com  was 
growing :  but  that  after  the  com  was  carried,  the  officers  of  the  ^ 
chace  should  be  allowed  to  make  deer  lepes,  and  brekes  in  the 
fences,  that  the  deer  might  enter  the  ground,  where  the  corn 
had  been  sown,  for  their  feeding,  while  the  land  remained  un- 
sown ;  and  that  in  other  respects  the  proprietors  should  obey 
the  laws  of  the  chace.  And  for  recompence,  it  was  agpreed 
that  a  third  of  the  rent  of  the  freeholds,  and  a  moiety  of  the  fine 
of  every  copyholder,  should  be  deducted.  j^  Pi^r]^, 

18.  A  park  b  an  inclosed  chace,  extending  only  over  a  per-  l  ^»tt.  ?3S  a, 
^8on*s  own  grounds,  privileged  for  beasts  of  venery,  and  beasts     '^ 

of  forest  and  chace,  by  the  King's  grant  or  by  prescription:  «  oeq 

and  it  appears  from  the  *ordtnatio  de  UbertaUbus  perqutrendis^  gi^^^  ^^ 
that  those  who  would  purchase  a  new  park  should' have  writs  of  l^rge,  Foi. 
inquiry  out  of  Chancery,  and  there  make  fine  for  the  park        *^*^* 

•'a^^S-  11  Rep.  87*. 

19.  To  a  park  three  things  are  necessary  :  h  A  grant  from  Cro.  Car.  60. 

the  King.  2.  Inclosures  by  pale,  wall,  or  hedge.  3.  Beasts  of 
park,  such  as  buck,  doe,  &c.  And  where  all  the  deer  are  de- 
stroyed, it  shall  no  more  be  accounted  a  park.  For  a  park  con- 
sists of  vert,  venison,  and  inclosure ;  and  if  it  is  determined  in 
any  of  these,  it  is  a  total  disparking. 

30.  Manwood  says,  there  are  parks  in  many  forests,  which 
are  claimed  either  by  grant  from  the  King,  or  by  prescription. 
That  if  a  subject  is  owner  of  a  forest,  he  may  give  license  to  ano^ 
ther  to  inclose  a  park  within  the  meers  of  his  forest ;  to  hold  the 
same  so  inclosed,  with  all  such  venison  as  the|grantee  shall  put  in, 
to  him  and  his  heirs.  But  if  such  park  is  so  slightly  inclosed, 
that  the  wild  beasts  of  the  forest  get  into  it,  the  lord  of  the  forest 
may,  in  that  case,  enter  and  hunt  at  his  pleasure.  ^  ^°>t  314 

21.  Parks,  as  well  as  chaces,  are  subject  to  the  common  law, 
and  not  governed  by  the  forest  laws :  but  by  the  statute  of 
Westm.  1. 3  Edw.  I.  c.  30.,  trespassers  in  parks  are  made  liable  ^ 

to  very  severe  punishments.  x  Fr«e  War- 

22.  A  free  warren  is  a  franchise  to  have  and  keep  beasts  and  ^^^' 
fowls  of  warren  within  the  demesnes  of  a  manor,  or  other  known 
place ;  firom  which  theowner  of  the  warren  has  a  right  to  exclude 

an  other  persons  from  hunting  or  taking  them.     This  firanchise, 
fike  that  of  chace  or  park,  must  be  derived  firom  a  royal  grant,  or 
from  prescription,  which  supposes  such  a  grant ;  it  being  laid 
down  in  the  case  of  monopolies  44  Eliz.,  that  ^*  none  can  make        ^^* 
i,  park,  chase,  or  *  warren,  without  the  king's  license.     For         ^  2^9 
tiut  is,  quodammodo  to  appropriate  those  creatures  which  are 
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/eriB  naturm,  et  nulUus  in  bonis^  to  himsolf ;  and  to  restrain  theoi 
of  their  natural  liberty.^'  And  it  appears  from  the  ardkuOio  de 
libertatibtu  perqwendis,  that  those  who  would  purchase  a  free 
warren  should  make  fine  for  it,  in  the  same  manner  as  for  a  park. 

23.  Manwood  says^  the  words  constituting  a  free  warren 
usually  were-— Quod  ipse  et  hatedes  wi  habeant  liberalh  toorrenam 
in  omnibus  domimds  terris  stris  i^M^.in  eamUaiu  J?,  dum  tamenferm 
iUc^non  sint  infra  metasfarmUt  nostrm;  ita  quod  nuUusintret 
terras  Ulas^  ad  fiigandvm  in  eis,  vel  aUquod  capiendum  quod 
ad  warrenam  pertietU*  And  it^  appears  from  Dugdale'a  Baron- 
age, that  during  the  reigns  of  the  three  first  Edwards^  an  infi- 
nite number  of  grants  of  this  kind  were  made  to  the  principal 
nobility,  from  which  Sir  W.*  Blackstone  concludes  that  the  sole 
right  of  taking  and  destroying  game  belonged  exclusively  to  the 
King ;  for  otherwise  he  could  not  grant  it  to  his  subjects. 

24.  The  beasts  of  warren  are  hares  and  rabbits,  and  tlie  fowls 
of  warren  are  pheasants  and  partridges :  and  the  effect  of  a 
grantoffree  warren  is,  to  vest  in  the  grantee  the  property  of 
these  beasts  and  fowls  that  are  on  the  lands  comprised  in  the 
grant ;  which  property  continues  after  they  are  hunted  out  of 
the  warren.  And  although  it  is  said  that  a  person  may  have  a 
property  in  wild  animals,  rations  soli^  yet  it  is  admitted  that  this 
property  is  subservient  to  that  of  a  person  having  the  franchise 
of  warren,  which  ^is  ratUme  prirnkgUi  and  suspends  it;  for  in 
that  case  the  property  of  the  wild  animals  is  in  the  person  hav- 
ing the  warren,  and  not  in  the  proprietor  of  the  soil. 

*25,  The  grantee  of  a  free  warren  acquired  also  a  right  to 
appoint  a  person  to  watch  over  and  preserve  the  game,  called  a 
warrener ;  who  is  justifiable  in  killing  any  dogs,  polecats,  or 
other  vermin  which  he  finds  disturbing  or  destroying  the  game. 

26.  The  Crown  could  not  grant  A'ee  warren  over  the  lands 
of  another ;  but  still  a  person  might  have  free  warren  over 
another's  land  by  prescription. 

Thus  in  a  case  upon  a  quo  toorranto  m  9  Cha.  I.  the  defen- 
dant claimed  free  warren  in  R.,  and  pleaded  that  he  was  seised 
in  fee  of  the  manor  of  R.  whereof  the  locus  in  quo,  &c.  was 
parcel ;  and  so  prescribed  to  have  free  warren  within  all  the 
said  manor,  and  the  demesnes  thereof,  so  that  none  should 
chase  any  game  in  the  said  manor,  and  the  demesnes  thereof 
without  his  leave*  Issue  was  taki$n  that  he  and  a)l  those  whose 
estate,  4ic.,  had  no  free  warren  within  the  said  manor  and  de* 
mesnes ;  and  found  for  the  defendant  It  was  objected  that  thie 
preseripUon  was  not  good,  viz.  to  have  free  warren  in  the  manor^ 
and  in  the  demesnes  of  ibe  manor ;  for  though  he  might  pie- 
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ftcribe  to  have  it  in  his  own  demeaned,  yet  he  could  not  pre* 
iCTibe  to  hare  it  in  the  lands  of  others  his  freeholders.  Bat  to 
tfiis  it  was  answered  hy  Roll  (counsel  for  the  defendant),  that  a 
prescription  to  hare  free  warren  in  his  manor  is  good,  as  well  in 
the  lands  of  freeholders,  as  in  the  demesnes.  For  being  by  pre* 
acription,  it  shall  be  intended  that  this  liberty  was  before  there 
were  any  freeholders  ;  whose  estates  were  afterwards  extracted 
out  of  the  demesnes  of  the  manor. 

No  judgment  was  given,  but  RoiPs  doctrine  is  admitted  in  Seagrayei 
flCTeral  cases  stated  by  Brooke,  and  in  a  case  reported  by  Bui-  ^"^•**  *^ 
strode. 

*i7.  Other  circumstances  might  also  give  rise  to  a  free  war-  *  358 

ren  over  another's  land.     Thus  a  person  having  free  warren 
over  certain  lands  may  alien  the  lands,  reserving  .the  warren,  warreo  ^*^ 
But  if  he  aliens  the  lands  without  the  warren^  and  without  re-  Dyer,  so  fr. 
serving  it  to  himself,  it  is  determined  and  gone :  for  the  alienor  ^^*  ^^* 
lias  parted  with  his  right  to  the  land  discharged  of  all  things,   so 
that  he  cannot  have  it ;  nor  does  the  dienee  take  it,  because  it 
was  not  granted  to  him,  but  only  the  land. 

28.  A  person  may  have  a  warren  by  prescription  in  a  forrest ; 
but  in  that  case  there  must  be  an  allowance  of  it  in  eyre,  that  is, 
in  the  court  of  the  forrest ;  and  then  a  grant  is  presumed. 

29;  Sir  R.  Harrison  claimed  a  warren  in  Windsor  Forest  at  Harnion't 
the  justice  seat.     But  it  not  being  allowed  in  eyre,  he  was  fined  y^.'jooes 
ten  shillings,  and  the  warren  was  ordered  to  be  clestroyed.  S80. 

80.  Lord  Coke  says,  a  man  may  have  a  chace,  as  belonging  4  imt.  318. 
to  bis  manor,  in*  his  own  woods,  as  well  as  a  warren  or  park  in 

Us  own  grounds.  For  the  chace,  warren,  or  park,  are  collate- 
ral inheritances ;  and  not  issuing  out  of  the  soil,  as  common 
does.  Therefore  if  a  person  has  a  chace  m  another^s  grounds, 
and  purchases  the  ground,  the  chace  remains. 

81.  It  is  laid  down,  in  the  case  of  the  fishery  of  the  river  ^.^^^^ 
Bann,  that  every  navigable  river,  as  far  as  the  sea  flows  and  Dariei  Rep. 
ebbs  in  it,  is  a  royal  river,  and  the  fishery  of  it,  a  royal  fisheiy,  *^^ 
helonging  to  the  King  by  his  prerogative.    This  doctrine  is 
however  denied  in  subsequent  cases,  in  whidi  it  is  held  that  ev-  ^^^^^  ^ 
ery  subject  may  fish,  with  lawful  nets,  in  a  navigable  river  ;  Matb«wt,' 
that  the  King's  grant  cannot  bar  them  of  that  right,  because  the  ^  ^^  "^^ 
exclusive  right  of  the  Crown  only  ^extends  to  royal  fish ;  name-  i  Mod.'  losl 
ly,  whale  and  sturgeon :  and  that  the  same  rule  is  applicable  to         *  259 
arms  of  the  sea. 

82.  With  respect  to  rivers  that  are  not  navigable,  the  pro-  ^^'•*  ^ 
pfrfetors  of  the  banks  on  each  side  have  an  interest  m  die  fishery, 

of  common  Tright    So  that  every  inland  river  that  is  not  naviga-  - 
ble,  appertains  to  the  owners  of  the  soil.    Where  such  rivers  run 
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between  two  manors,  and  are  the  meers  and  boundaries  be- 
tween them,  one  moiety  of  the  river  and  fishery  belongs  to  one 
lord,  the  other  to  the  other. 

33.  It  is  said  by  Lord  Hale,  in  his  treatise  De  jure  mom, 
that  though  prima  facie  an  arm  of  the  sea  be  in  point  of  proprie- 
ty  the  King's  and  common  for  every  subject  to  fish  there  ;  yet  a 
subject  may  have  by  usage  a  several  fishery  there,  exclusive  of 
that  liberty  which  otherwise  of  common  right  belongs  to  all  the 
King's  subjects  ;  and  this  doctrine  is  confirmed  by  the  following 
case. 

34.  An  action  of  trespass  was  brought  by  the  plaintiff  for  en- 
tering his  close,  called  the  River  Severn.  The  defendant  plead- 
ed that  it  was  a  navigable  river  ;  and  also  that  it  was  an  arm  of 
the  sea,  wherein  every  subject  had  a  right  to  fish.  The  plaintiff, 
without  traversing  these  allegations,  replied  that  this  was  a  part 
of  the  manor  of  Arlingham  ;  that  a  Mrs.  Yates  was  seised  of 
that  manor,  and  prescribed  for  a  several  fishery  there. 

Issue  being  joined  thereon,  a  verdict  was  found  for  the  plain* 
tiff.  On  a  motion  in  arrest  of  judgment,  on  the  ground  that  an 
exclusive  right  could  not  be  maintained  by  a  subject,  to  fish  in  a 
river  that  was  an  arm  of  the  sea  ;  the  general  right  of  fishing  in 
a  navigable  river,  or  arm  of  the  sea,  being  common  to  all. 

*Lord  Mansfield  said,  the  rule  of  law  was  uniform.  In  rivers 
not  navigable,  the  proprietors  of  the  land  had  the  right  of  fishery 
on  their  respective  sides  ;  and  it  generally  extended  ad  Jilutn 
nudiumAiqum.  But  in  navigable  rivers  the  proprietors  of  the 
land  on  each  side  had  it  not :  the  fishery  was  common ;  it  was 
prima  facie  in  the  King,  and  was  public.  If  any  one  claimed  it 
exclusively,  he  must  show  a  right.  If  he  could  shew  a  right  by 
prescription,  he  might  then  exercise  an  exclusive  right ;  though 
the  presumption  was  against  him,  unless  he  could  prove  such  a 
prescriptive  right.  Here  it  was  claimed  and  found.  It  was 
therefore  consistent  with  all  the  cases  that  the  plaintiff  might 
have  an  exclusive  privilege  oC  fishing ;  though  it  were  an  arm 
of  the  sea.  Such  a  right  should  not  be  presumed,  but  the  con- 
trary, prima  fade ;  it  was  however  capable  of  being  proved, 
and  must  have  been  so  in  this  case.     The  rule  was  discharged. 

35.  It  appears  highly  probable  that  all  the  free  fisheries  are 
derived  from  royal  grants,  made  at  the  time  when  the  sole  and 
exclusive  right  of  fishing  in  arms  of  the  sea  and  navigable  rivers 
was  supposed  io  be  vested  in  the  Crown.  Therefore  a  free 
fishery  or  exclusive  right  of  fishery,  in  an  arm  of  the  sea,  or  nav« 
igable  river,  is  described  by  Sir  W.  Blackstone  to  be  a  royal 
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francbise,  wbich  is  now  frequently  vested  in  a  private  person,  *  Comm.  59. 
either  by  a  grant  from  the  Crown  or  by  prescription* 

36.  This  right,  says  the  same  author,  was  probably  first  claim-    *"* 
ed  by  the  crown  upon  the  establishment  of  the  Normans  ;  and  was 
deemed  an  usurpation  by  the  people  :  for  by  King  John's  magna 
chartOj  c.  47.    it  was  declared,  that  where  the  banks  of  riv- 
ers had  been  first  defended  in  his  time,  they  should  be  laid  open* 
♦And  in  the  charter  of  9  Hen.  III.  c.  16.  it  is  promised,  that  no  *  261 

banks  should  be  defended  from  thenceforth,  but  such  as  were 
,  in  defence  in  the  time  of  King  Henry  his  grandfather,  by  the 
same  places  and  the  same  bounds  as  they  were  wont  to  be  in 
his  time.  Although  it  is  said  in  the  mirror  that  this  statute 
was  then  out  of  use,  yet  Sir  W.  Blackstone  observes,  that  in 
consequence  of  it,  a  franchise  of  free  fishery  ought  now  to  be 
at  least  as  old  as  the  reign  of  King  Henry  IL 

37.  Sir  W.  Blackstone  also  says,  that  a  right  of  free  fishery  *^  ^^* 
does  not  imply  any  property  in  the  soil ;  in  which  respect  it 
differs  from  a  several  fishery  :  and  that  from  its  being  an  exclu- 
sive right,  it  follows,  that  the  owner  of  a  firee  fishery  has  a  prop- 
erty in  the  fish  before  they  are  caught. 

38.  Mr.  Hargrave  observes,  that  both  parts  of  this  descrip-  «.  7.* '       ^ 
tion  of  a  free  fishery  seem  disputable  ;  and  that  though,  for  the 

ke  of  distinction,  it  might  be  more  convenient  to  appropriate 
^e  fishery  to  the  franchise  of  fishing  in  public  rivers,  by  deri-^ 
vation  from  the  Crown,  and  though  in  other  countries  it  may  be 
so  considered,  yet  from  the  language  of  our  books,  it  seems  as  if 
our  law  practice  had  extended  this  kind  of  fishery  to  all  streams, 
whether  private  or  public  ;  neither  the  Register  nor  other  books 
professing  any  discrimination.     That  in  one  case  the  Court  held  ^~  ^a-j^ 
free  fishery  to  import  an  exclusive  right,  equally  with  several  637. 
piscary  ;  chiefly  relying  on  the  writs  in  the  Register,  95  6.  But 
this  was  only  the  opinion  of  two  Judges  against  one,  who  stren- 
uously insisted  that  the  word  libera  ex  m  terrmi  implied  com- 
mon.    That  many  judgments  and.  precedents  were  founded  on 
Lord  Coke's  so  construmg  it.     That  the  dissenting  Judge  was  *  262 

not  wholly  unwarranted  in  *the  latter  part  of  his  assertion,  ap-  Hawkil'f 
pears  from  two  determinations  a  little  before  the  case  in  ques-  3  Mod.  h. 
tion.     To  these  might  be  added  the  three  cases  cited  by  Lord  t*'^*/' 
Coke,  as  of  his  own  time  ;  and  there  were  passages  in  other  CarUi.  h», 
books  which  favoured  the  distinction. 

39.  It  is  laid  down  by  Lord  Ellenborough,  in  a  modem  case,  h  ^^b^' 
that  the  erection  of  weirs  across  rivers  was  reprobated  in  the  7  £afft/i95. 
earliest  periods  of  our  law.     They  were  considered  as  public 
nuisances,  were  treated  as  such  by  magna  eharta  and  subsequent 

acts,  which  forbid  the  erecticm  of  new  ones,  and  the  exihancinf  , 
Vol.  UL  22 


»k< 
free 


174 


Tlth  XXXVII.  Franchises.  $  39.  4S. 


Wardr. 

Creiwell, 

A  Manor, 
Diif.  c.  3, 
132. 

*  263 


RifChtB  of  tht 
Ijords  ai  to 
Game. 


LoimI,  Inst. 
Lib.  2.  Tit. 
S.§61. 

Malloek  Tt 

Eaitly, 

7  Mod.  Rap* 

48«. 


•iraiteniagy  or  enlarging  of  those  which  had  aforetime  existed. 
That  the  stells  erected  in  the  river  Eden  by  Lord  Lonsdale  and 
the  Corporation  of  Carlisle,  whereby  all  the  fish  were  stopped 
in  their  passage  up  the  river,  were  pronounced  to  be  iUegal,  and 
a  public  nuisance.  The  Court  also  held,  that  where  a  wier  had 
formerly  been  made  of  brushwood,  through  which  it  was  possible 
for  the  fish  to  escape  into  the  upper  part  of  the  river,  it  could 
not  be.  converted  into  a  stone  weir,  whereby  the  possibility  of 
escape  was  debarred  ;  though  in  flood  times,  the  fish  might^  still 
overleap  it  And  however  20  years  acquiescenC'e  might  bind 
the  parties,  whose  private  rights  only  were  affected,  yet  the  pub- 
lic had  an  interest  in  the  suppression  of  public  nuisances,  though 
c^  longer  standing. 

40.  It  should,  however,  be  observed,  that  the  right  of  fishmg 
In  the  sea,  is  a  right  common  to  all  the  King's  subjects ;  there- 
fore a  prescription  for  such  a  right,  as  annexed  to  certain  tene« 
ments,  is  bad. 

41.  The  origin  of  manors  has  been  already  stated;  and  it 
has  been  shown  that  they  are  feudal  seigniories,  accompanied 
with  royal  franchises ;  tiieir  essence  *  consisting  in  the  lord's 
right  to  hold  a  court  for  the  administration  of  justice;  which  is 
a  part  of  the  King's  prerogative,  that  must  have  been  originally 
derived  from  the  Crown. 

42.  Whenever  the  King  granted  a  tract  of  land  to  a  subjecf, 
with  a  jurisdiction,  a  right  of  hunting  over  it  followed  as  a  regu- 
lar consequence,  and  as  appurtenant  to  the  royalty,  in  conformity 
to  the  practice  then  existing  upon  the  Continent ;  for,  by  the 
customary  law  of  France,  every  person  who  had  a  fief  had  a 
right  of  hunting  over  the  lands  comprised  within  it  And  it  ap- 
pears,  from  the  following  case,  that  every  lord  of  a  manor  in 
England  had,  and  still  has,  a  right  of  sporting  over  it 

43.  In  a  prosecution  for  a  penalty  under  the  game  laws,  the 
case  was,  that  a  person  who  was  lord  of  a  manor,  of  which  the 
demesnes  were  leased  out  for  94  years,  at  a  rent  of  151.  killed 
a  pheasant  out  of  his  manor ;  and  it  was  contended  for  the* 
plainti£^  that  the  defendant  had  not  a  qualification  of  1001.  a 
year,  and  was  therefore  liable  to  a  penalty. 

Serjeant  Eyre,  for  the  defendant,  said,  that  every  lord  of  a 
manor  was  qualified  to  kill  game.  The  proprietors  of  manors 
generally  were  barons,  and  the  manor  itself  composed  of  de- 
mesnes and  a  court  baron.  In  modem  times,  indeed,  several 
persons  had  manors  without  any  lands ;  the  demesnes  hai^ng 
been  sold,  and  disannexed.  But  the  property  of  a  manort  dis- 
membered of  its  xents  and  services,  was  still  considered  as  a 
it>yalty  or  jurisdiction,  so  favoured,  as  to  entitle  its  master  to 
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many  privileges ;  and  among  the  rest,  to  that  of  killing  game. 

That  by  the  stat.  22  &  23  Cha.  II.  c.  25.,  reciting,  that  divers 

disorcierly  persons  betook  themselves  to  destroying  game,  to  the 

prejudice  of  noblemen,  gentlemen,  and  lords  of  ^manors,  it  is  *  264 

enacted,  that  all  lords  of  manors  or  other  royalties,  not  under 

the  degree  of  an  esquire,  may  authorise  gamekeepers,  within 

tSeir  royalties  or  manors,  to  seize  all  guns,  &c.  for  the  killing  of 

game  within  the  precincts  of  such  manors,  &c.  - 

That  if,  by  this  statute,  Iq^ds  of  manors  might  authorize 
gamekeepers  to  kill  game,t  and  to  seise  guns,  &c.,  it  would 
be  absurd  to  say,  that  the  lord  oi  the  manor  had  not  such  pow* 
er  himself ;  for  it  would  be  degrading  him  below  the  privileges 
of  his  servant.  And  why  did  the  statute  authorize  lords  to 
make  gamekeepers  to  preserve  the  game^  unless  they  themselves 
had  an  interest  in  it,  and  power  to  take  and  destroy  it,  and 
seize  the  guns  of  unqualified  persons.  But  it  was  clear  and  set- 
tled that  they  might  carry  guns  and  kill  game  within  their  re- 
spective manors.  ' 

Lord  Ch.  J.  Willis  said,  if  the  defendant  was  not  quafified 
as  being  a  lord  of  a  manor,  he  certainly  was  not  so  by  his  es- 
tate. But  he  had  some  doubt  whether  the  defendant,  as  lord 
ol  the  manor  simply,  was  not  qualified  to  kill  game  within  his 
own  manor.  It  seemed  a  little  odd,  that  the  servant  of  the  lord 
of  a  manor  might  kill  game,  and  yet  the  lord  himself  not  do  it, 
without  being  punished  by  a  penalty. 

Mr.  Just  Abney  said,  there  were  three  qualifications  in 
force ;  one  of  which  every  man  must  have,  to  be  entitled  to  kill 
game.  The  first  was  of  lords  of  manors,  who  have  not  a  gen* 
eral  qualification  to  kill  game  every  where,  but  are  confined  to 
the  precincts  *of  their  own  manors ;  so  that  it  should  be  con-  *  S65 

sidered  whether  the  defendant  had  not  incurred  the  penalty, 
as  he  killed  the  pheasant  out  of  his  manor.  The  second  sort  of 
persons  were  those  who  had  titles,  as  esquires,  &c.  These  were 
qualified  to  kill  game,  whether  they  were  possessed  of  lands  or 
not.  The  third  sort  were  persons  having  estates.  And  he  was 
quite  satisfied  that  the  estate  of  the  defendant  would  not  qualify 
him. 

Mr.  Just.  Bennett  was  clear  that  the  estate  was  no  qualifi* 
cation,  but  had  some  doubt  as  to  the  other  point.  For  though 
he  ima^ned  that  the  lord  of  a  manor  was  entitled  to  kill  inthin 
his  manor,  as  well  as  his  gamekeeper,  yet   he  thought  he  would 

tThta  it^miatake  of  the  reporter;  bat  the  statute  &  Anne,  c  14.  I  4., 
which  the  ffirjeant  probably  cited,  enacts,  that  lords  and  ladies  of  manors  may 
empower  gamekeepers  upon  their  own  manors  to  kiU  hare,  ph^ataot,  er  part- 
ridge, or  any  other  game,  for  the  use  of  rash  lor4  or  lady  0Diy« 
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be  liable  to  the  penalty,  if  he  used  a  gun  to  destroy  the  game^ 
out  of  the  boundaries  of  his  manor. 

No  judgment  was  given ;  but  it  appears  quite  clear,  from 
the  reasoning  of  the  Judges,  that  if  the  defendant  had  killed  the 
pheasant  on  his  owA  manor,  the  Court  would  have  held  that  he 
was  not  liable  to  the  penalty,  notwithstanding  his  want  of  a  qual* 
ification  of  property.f 

44.  The  lord's  right  of  Idlling  game  being  part  of  his  royal- 

J        ty,  must  originally  have  extended  over  all  the  lands  comprised 

within  the  manor.     But  we  find"  it  established  in  the  reign  of 

Queen  Anne,  that  a  lord  of  a  manor  could  not  enter  upon  the 

^  freehold  estate  of  another,  though  situated  within  the  bounds  of 

his  manor,  for  the  purpose  of  sporting. 

*  266  *^^'  "^^^  ^^'^  ^^  ^  manor  may  erect  a  dove-cote  de  novo  on 
S  H«p.  104  b.  lus  land,  being  parcel  of  the  manor,  and  store  it  with  pigeons. 

46.  There  are  a  variety  of  other  franchises  usually  annexed 
to  manors :  the  principal  of  which  are,  the  right  to  hold  a  court 
leet ;  and  to  have  waifs,  wrecks,  estrays,  treasure  trove,  royal 
fish,  goods  of  felons,  and  deodands :  all  which  were  originally 
granted  by  the  Crown  to  the  persons  entitled  to  those  manors ; 
and  became  appendant  to  them* 

ACoUrtL««t  47.  A  court  leet  is  a  court  of  record,  having  the  same  juris- 
diction, within  some  particular  precinct,  which  the  sheriff's 
tourn  has  in  the  county.  It  is  not  necessarily  incident  to  a  man- 
or, like  a  court  baron ;  but  b  derived  from  the  sheriff's  tourn, 
being  a  grant  from  the  Crown  to  certain  lords  of  manors,  for 

Calebrook  v.  the  case  of  their  tenants,  that  they  might  administer  justice  to 

I^Bure.  1859.  them  at  home. 

48.  To  every  court  leet  is  annexed  the  view  of  frankpledge  ; 
which  means  the  examination  or  survey  of  the  frankpledges,  of 
i^hich  every  man,  not  particularly  privileged  was  antie^ntly 
obliged  to  have  nine,  who  were  bound  that  he  should  always  be 
forthcoming,  to  answer  any  complaint. 

Waiff.  49.  Waifs  are  goods  which  have  been  stolen  and  waived  ;  or 

Caw*  s'Vlfp   ^®^  ^y  *^®  ^^^^^  ^^  ^^  being  pursued,*  for  fear  of  apprehension. 

109*/  '  Thus,  if  a  felon  who  is  pursued  waives  the  goods ;  or  thinking 

that  he  is  pursued,  flies  away,  and  leaves  the  goods  behind  him ; 
the  King's  officer,  or  the  bailiff  of  the  lord  of  the  manor,  who 
has  the  franchise  of  waif,  may  seize  the  goods, .  to  the  King's  or 
the  lord's  use,  and  keep  them :  unless  the  owner  makes  a  fresh 
pursuit  after  the  felon,  and  sues  an  appeal  of  robbery,  within  a 

*  267         year  »and  a  day ;  or  gives  evidence  against  him,  whereby  he  is 

t  There  are  some  other  acts  of  parliameDt  which  recognize  me  rights  of 
lords  of  manors  to  Uie  game.  Vide  S3  Eliz.  c.  10. »  2«  4  &  5  William  and 
Mary,  c  83.  M, 
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attainted,  &c. ;  in  which  case  the  owner  shall  haye  restitution 
of  his  goods  so  stolen  and  waived. 

50.  Th^  reason  that  waifs  are  forfeited,  and  that  the  person  5  Rep.  lOO  a. 
from  whom  they  were  stolen  shall  lose  his  property  in  them,  is 

on  account  of  his  default  in  not  making>fresh  suit,  to  apprehend 
the  felon ;  for  which  the  law  has  imposed  this  penalty  on  the 
owner. 

51.  Though  waif  is  generally  spoken  of  goods  stolen,  yet,  if 
a  person  be  pursued  with  hue  and  cry  as  a  felon,  and  he  flies 
and  leaves  his  own  goods,  these  will  be  forfeited  as  goods  stolen. 

But  they  are  properly  fugitive's  goods,   and  not  forfeited  till  it  ^^^^*  ^' 
be  found  before  the  coroner,  or  otherwise  by  record,  that  he 
fled  for  the  felony. 

52.  If  the  thief  had  not  the  goods  in  his  possession  when  he  5  Rep.  109  a. 
fled,  there  is  no  forfeiture :  for  if  a  felon  steals  goods,  hides 

them,  and  afterwards  flies,  there  is  no  forfeiture.    So  where 

he  leaves  stolen  goods  any  where,  with  an  intent  to  fetch  them 

at  another  time,  they  are  not  waived.     And  in  these  cases,  the  ^'J*  E^«* 

owner  may  take  his  goods  where  he  finds  them. 

53.  Wreck  signifies  such  goods  as,  after  a  ship  has  been  lost,  Wreck.  Con- 
are  cast  upon  the  land  ;  for  they  are  not  wrecks  as  long  as  they  ^**^^*g  « 
remain  at  sea,  within  the  juris^ction  of  the  Admiralty.     And  loe^' 

by  the  statute  of  Westminster  the  first,  8  Ed.    I.    c.  4,  it  is  2  Inst  166. 
enacted,  that  when  a  man,  or  any  living  creature,  escapes  alive 
out  of  a  ship  that  is  cast  away,  whereby  the  owner  of  the  goods 
may  be  known,  the  ship  or  goods  shall  not  b&  a  wreck. 

^.  If  a  ship  is  pursued  by  an  enemy,  and  the  mariners 


* 


268 


come  ashore  leaving  the  ship  empty,  and  *she  comes  to  land 
without  any  person  in  her  ;  yet  she  is  not  a  wreck,  but  shall  be 
restored  to  the  owners. 

65.  By  the  common  law  all  wrecks  belong  to  the  King,  in     ^^' 
consequence  of  the  dominion  he  has  over  the  seas  ;  for  being 
Aoyereign  thereof,  and  protector  of  ships  and  mariners,  he  is  en- 
titled to  the  derelict  goods  of  merchants.    This  is  the  more  rea- 
sonable, as  it  a  is  means  of  preventing  the  barbaroiw  custom  of 
destroying  persons  who  in  shipwrecks  approach  the  shore,  by  re- 
moving the  temptations  to  inhumanity.     This  right  however 
may,  and  often  does,   belong  to  lords  of  manors,  having  the  q^^^^  ^^^ 
franchise  of  wreck,  by  grant  from  the  Crown,  or  by  prescrip-  Opiniom, 
tion.  ^^^  ^^^*- 

56.  The  right  to  wreck  is  confirmed  by  the  statute  of  West-  ^  i^,^^  j^^^ 
nunster  the  first  which  enacts,  that  where  the  ship  or  goods  are 
deemed  a  wreck,  they  shall  belong  to  the  King,  and  be  seized 
by  the  sherifls,  coroners,  or  bailiffs  ;  and  shall  be  delivered  to 
them  of  the  town,  who  shall  answer  before  the  justices  of  the 
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wreck  belonging  to  the  King  :  and  where  wrecks  belong  to 
another  than  the  King,  he  shall  have  it  in  like  manner. 

SIUp.  106  a*  57,  Flotsam  is  where  a  ship  is  sunk,  or  otherwise  perished, 
and  the  goods  float  on  the  sea.  Jetsam  is  when  the  ship  is  in 
danger  of  being  sunk ;  and  to  lighten  her,  the  goods  are  cast  in- 
to the  sea,  and  afterwards  the  ship  perishes.  Lagany  or  rather 
Ligan^  is  when  the  goods  are  so  cast  into  the  sea,  and  after- 
wards the  ship  perishes  ;  and  such  goods  are  so  heavy  that  they 
•ink  to  the  bottom  ;  and  the  mariners,  to  the  intent  to  have  them 
again,  tie  to  them  a  buoy  or  cork,  or  such  other  thing  that  will 
not  sink,  so  that  they  may  find  them  again.  Et  dieiiur  ligan  a 
ligando.  None  of  ^ese  goods  which  are  called  Jetsam^  PloUam^ 
*0T  Ligant  are  called  wreck,  so  long  as  they  remain  in  or  up- 
on the  sea  ;  but  if  any  of  them,  by  the  sea,  be  put  upon  the  land, 

.  then  they  shall  be  deemed  wreck. 

6  Mod.  149.  58.  If  a  person  has  a  right,  either  by  grant  or  prescription, 
to  wreck  thrown  upon  another's  land,  of  necessary  consequence 
he  has  a  right  to  a  way  over  the  same  land  to  take  it :  and  the 
very  possession  of  the  wreck  is  in  him  that  has  such  right,  be- 
fore any  seisure. 

-,  59.  An  estray  is  a  beast  that  is  tame,  found  within  a  manor, 

owned  by  no  one;  in  which  case,  if  it  be  proclaimed  according 
to  law,  at  the  two  next  market  towns,  on  two  market*days,  and 
is  not  claimed  by  the  owner  within  a  year  and  a  day,  it  becomes 
the  property  of  the  lord  of  the  manor  if  entitled  to  this  species 
of  franchise. 

Bro.  Ab.  60.  If  the  beast  strays  into  another  manor  within  the  year 

Ettray.  pi.     ^^T  it  has  been  an  estray,  the  first  lord  cannot  retake  it ;  for 

13  Rep.  101.  till  the  year  and  day  be  past,  and  proclamations  made,  he  has 
not  acquired  a  property  in  it ;  therefore  the  possession  of  the 
second  lord  is  good  against  him. 

1  Roll.  Ab.  gi^  If  the  beast  be  not  regularly  proclaimed,  the  owner  may 
take  it  at  any  time.  And  where  a  beast  is  proclaimed  as  the 
law  directs,  if  the  owner  claims  it  within  the  year  and  day,  he 
shall  have  it  again,  upon  paying  for  its  keep. 

5  Rep.  108  ft.  6.  If  the  beasts  of  an  infant,  feme  covert,  or  person  inpris* 
on,  or  beyond  sea,  stray,  and  are  proclaimed  according  to  law  ; 
if  none  claim  them  within  a  year  and  a  day,  they  shall  be  all 

1  R  u  Ab      ^^^^^j  ^^^  become  the  property  of  the  Jord. 

888.  63.  If  any  animal  belonging  to  the  Kmg  strays  into  the  ma- 

nor of  a  subject,  it  will  not  be  liable  to  forfeiture  :  for  the  graQ| 

^  270  of  the  King  cannot  be  supposed  *to  intend  farther  than  his  pre- 
rogative, which  is,  to  tadce  the  cattle  of  common  persons. 

Cra.  Ja.  148.  54^  j^  beast  estray  is  not  to  be  used  in  any  manner  except 
incase  of  necessity,  as  to  nulka  cow;  but  not  to  ride  a  horse. 
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95.  Treasure  trove  is  where  any  money  is  found  hid  in  the  Jj***'*'* 
earth,  and  no  one  knows  to  whom  it  belongs  ;  in  which  case  it  t  iu%u  sn, 
becomes  the  property  of  the  lord  of  the  manor,  baling  this  fran-  3  —  132. 
chise.     But  if  the  owner  may  any  ways  be  known,  it  belongs  to 
lum.     As  to  the  place  where  the  finding  is,  it  seems  not  mate- 
rial, whether  it  be  hidden  in  the  ground,  or  in  the  roof  or  walls, 
or  other  part  of  a  castle,  house,  building,  ruins,  or  elsewhere* 

66.  Nothing  is  said  to  be  treasure  trove  but  gold  and  silver :  '^^'°* 
and  it  is  the  duty  of  every  person  who  finds  any  treasure  of  this  ^  h awke. 
kind,  to  make  it  known  to  the  coroners  of  the  county :  for  the  P.  c.  67. 
concealing  of  it  is  punishable  by  fine  and  imprisonment. 

67.  Royal  fish  consist  of  whale  and  sturgeon,  to  wluch  the  ^^  ^^' 
King,  or  those  entitled  by  grant  from  him,  or  by  prescription, 

have  a  right,  when  either  thrown  on  shore,  or  caught  near  the 
coast.  This  right  is  declared  by  the  stat.  17  Edw.  11.  c.  11. 
Ds  prerogaHva  Regis.  ^^^  ^^ 

68.  Goods  of  felons  who  fly   for  felonies,  are  "forfeited  to  Feiom. 
those  lords  of  manors  who  have  royal  firanchises;  when  the^^P**^^*-' 
flight  is  found  on  record.     These  are  usually  called  goods  of 

persons  put  in  exigent :  for  where  a  person  is  appealed  or  indicted 
of  felony,  and  withdraws  or  absents  himself  for  so  long  time  that 
an  exigent  is  awarded  against  him,  be  forfeits  all  the  goods  and 
chattels  which  he  had  at  the  time  of  the  exigmt  awarded ;  al- 
though he  renders  himself  on  the  exigent^  and  is  acquitted. 

♦69.  Where  a  person  comes  to  a  violent  death  by  mischance,  *  *  * 

the  animal  or  thing  which  was  the  cause  of  his  death  becomes  3  inat,  57. 
fi>rfeited,  and  is  called  a  deodand,  as  if  g^ven  to  Gh>d  to  appease  ^  ^P*  ii^  ^« 
his  wrath.    This  forfeiture  accrues  to  the  King,  or  to  the  lord  of  c.  3^  *    * 
the  manor,  having  this  firanchise,  by  grant  from  the  King,  or  by  1  Salk.  220. 
prescription. 

70.  If  the  person  wounded  does  not  die  within  a  year  and  a  ^^^^  '^  7, 
day,  after  receiving  the  wound,  nothing  will  be  forfeited  ;  for  the 

law  does  not  look  on  such  a  wound  as  the  cause  of  the  person's 
death.  But  if  the  person  dies  within  that  time,  the  forfeiture 
shall  have  relation  to  the  time  when  the  wound  was  given  :  and 
cannot  be  saved  by  alienation,  or  other  act  whatever,  in  the 
meantime. 

71.  Nothing  can  be  forfeited  as  a  deodand,  nor  be  seized  as    *  *  ^   ' 
such,  till  found  by  the  coroner's  inquest  to  have  caused  the  death 

of  the  person.  But  after  such  inquisition,  the  sherifl  is  answer- 
able  for  the  value  of  it,  and  may  levy  the  same  on  the  will  where 
it  fell ;  therefore  the  inquest  ought  to  find  its  value. 

78.  A  hundred  is  a  franchise  consisting  of  a  right  to  hold  a  x  Hundred. 
hundred  court  of  wapentake,  which  of  common  right  belongs  to?  y*^"^^^ 
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2  P.  Wmi.      the  King.     But  a  subject  may  have  it  by  grant  immemorial  from 
399.  the  Crown  ;  or  by  prescription  in  him  and  his  ancestors. 

. .  73.  It  was  resolved,  in  a  modern  case»  that  the  lord  of  a  hun- 

T.  PattisoD,     dredy  or  wapentake,  had  not  the  power  of  granting  a  deputation 
Doug.  28.       tQ  a  gamekeeper,  as  a  lord  of  a  manor  has. 

.  84.  Another  franchise  frequently  annexed  to  a  manor,  is  the 

Markets.        ^S^t  of  holding  a  fair,  or  market,  which  is  derived  from  the 
royal  prerogative  in  the  same  manner  as  other  franchises.     But 
where  the  King  grants  a  patent  for  holding  a  fair  or  market,  it 
#  272  is  usual  ^to  have  a  writ  of  od  quod  damnum  executed  and  retum- 

?T*^*  2«?*'^*  ®^  •  ^^^  though  fairs  and  markets  are  a  benefit  to  the  public^ 
s  Vent  344.  yet  too  great  a  number  of  them  may  become  a  nuisance  ;  and  if 
the  patent  be  found  to  be  ad  damnum  of  the  neighbourbg  mar- 
kets, it  will  be  void. 
110^^^*^^'  75.  If  a  person  levies  a  fair  or  market  in  a  vill  ijext  to  one 
Fitc.  N.  B.  in  which  a  fair  or  market  has  been  long  held,  to  be  on  the  same 
1S4.  note.  Jay,  by  whfch  the  ancient  fair  or  market  is  impaired,  it  is  a  nui- 
Yard  ▼.  Ford,  sance.  And  if  a  new  market  be  erected  without  patent  Ih  a 
2  Saund.  172.  town,  near  one  where  there  is  an  ancient  market,  it  may  be  a 

^         nuisance,  though  holden  on  different  days. 
T.^Uai,  76.  Where  a  grantee  of  a  market,  under  letters  patent  from 

1  Boi.  &  Pal.  the  Crown,  suffered  another  to  erect  a  market  in  his  neiirhbour- 
Vid6  2Battiid.  hood,  and  to  use  it  for  the  space  of  23  years,  without  internip- 
R.  176.  a.  no^e.  tion,  it  was  adjudged,  that  such  user  operated  as  a  bar  to  an  ac- 
tion on  the  case  for  a  disturbance  of  his  market. 

77.  Where  the  King  grants  a  fair  or  market,  jthe  grantee 

4 c.  60-  shall  have,  without  any  words  to  that  purpose,  a  court  of  record, 

called  the  Court  of  Piepowders,  as  incident  thereto  :  because  it 
is  for  the  advancement  and  expedition  of  justice,  and  for  the  sup- 
port and  maintenance  of  the  fairormarket. 
Idem,  e.  61.  78.  Owners  and  governors  of  fairs  and  markets  are  to  take 
care  that  every  thing  be  sold  according  to  just  weight  and  meas- 
ure. For  that  and  other  purposes  they  may  appoint  a  clerk  oi  . 
the  fair  or  market,  who  is  to  mark  and  allow  all  such  weights  ; 
and  for  his  duty  therein  is  entitled  to  just  and  reasonable  fees. 

2  Init  19.  '^^'  ^  ^^^  ^^  taking  toll  is  usually  annexed  to  a  fair  and 

market ;  though  in  many  instances  no  toll  is  due  ;  in  which  case 
•  273  it  is  called  a  free  fair  or  market;  *for  toll  is  notof  rl||fat  inci- 

Heddf  T.  dent  to  a  fair  or  market,  and  can  only  be  claimed  by  special 
Cro**^'"*^*  grant  from  the  Crown,  or  by  prescription  ;  and  if  the  toUb^  un- 
568.  reasonable,  the  grant  will  be  void. 

2  lost.  219.  ^'  ^7  ^^^  statute  of  Westm.  I.e.  1.,  itis  enacted^  that 
where  persons  take  outrageous  toll,  contrary  to  the  common 
custom  of  the  realm,  in  market  towns,  if  they  do  so  in  a  town 
belonging  to  the  Crpwn,  the  King  may  seise  the  frajichise  iaio 
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his  own  hands  ;  and  if  it  be  in  the  town  of  a  subject,  and  the 
same  be  done  by  the  lord  of  the  manor,  the  King  shall  do  in 
.like  manner! 

81.  Where  the  King  grants  a  fair   generally,    the  grantee  Dixon  t. 
may  hold  it  where  he  pleases,  or  rather  where  it  can  be  most  ?  M*^"?pr 
conveiuently  held  ;'and  if  granted  to  be  held  in  a  town,  he  may 

bold  it  in  any  place  in  such  town. 

82.  Queen  Elizabeth  granted  by  charter  to  Henry  Curwen,  Corw«n  r. 
lord  of  the  vill  and  manor  of  Workington,   that  (he  and  his  f^^*'^» «-.. 
heirs  might  hold,  within  the  said  till,  a  market  every \Wednesday 
forever.     By  another  charter  of  the  2  Ja.   II.,  inciting  the 

former  charter,  and  that  the  market  thereby  grante4j^d  not  for 
many  years  been  used,  the  King  proceeded  to  grant,  ratify,  and 
confirm  the  same  to  Henry  Curwen,  Esq.  and  his  heirs,  in 
the  same  words  and  in  as  ample  a  manner  as  before,  n\fra  viU 
lamde  Workington. 

The  question  was,  whether  the  lord  of  the  manor  had  a  right 
to  remove  the  market-place  from  one  situation  to  another,  witldn 
the  precincts  of  the  vill  of  Workington. 

Lord  Ellenborbugh.-— "  If  the  lord  have  a  grant  of  a  mar- 
ket within  a  certain  place,  though  he  have  at  one  time  appoint* 
ed  it  in  one  situation,  he  may  certainly  remove  it  afterwards  to 
another  situation,  *  within  the  place  named  in  his  grant     This  *  ^'^^^ 

was  long  ago  settled  in  DijEon  v.  Robinson  ;  and  m  modem 
times  has  been  acted  upon  in  the  case  of  Manchester  market. 
There  is  nothing  in  reason  to  prevent  the  lord  from  changing 
the  place,  within  the  precinct  of  his  grant ;  taking  care  at  the 
same  time  to  accommodate  the  public.  Neither  is  there  any 
authority  which  says,  that  having  once  fixed  it,  he  is  compella* 
ble  ever  after  to  keep  it  in  the  same  place.  In  many  instances 
there  may  be  great  public  convenience  in  the  owner  having 
liberty  to  remove  it,  for  the  buildings  in  a  growing  town  may 
take  a  difierent  direction,  away  from  the  old  market-place. 
If  the  lord,  m  the  exercise  of  his  right,  be  guilty  of  any  abuse 
of  the  franchise,  there  may  be  a  remedy  of  another  nature.  The 
right  of  removal,  however,  is  incident  to  his  grant,  if  he  .be  not 
tied  down  to  a  particular  spot,  by  Ae  terms  of  it  Till  it  be 
removed,  the  public  have  a  right  to  go  to  the  place  appointed, 
without  being  deemed  trespassers ;  but  after  the  lord  has  re- 
moved it,  of  which  public  notice  was  given  in  this  case,  the 
public  have  no  longer  a  right  to  go  there  upon  his  soil.  If  a 
private  injury  has  been  sustained  by  any  individual,  who  has 
been  deceived,  by  the  l6rd  having  holden  out  to  him  a  particular 
•ite  for  the  market-place,  in  order  to  induce  him  to  purchase  or 
build  there,  for  the  convenience  of  it ;  that  may  be  the  subject 
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of  an  action  to  recover  damages  for  the  particular  injury- tus* 
tained  by  that  individual ;  but  does  not  preclude  the  lord's  gen- 
eral right  to  remove  the  market." 

85.  The  franchises  which  have  been  treated  of  in  this  title, 
are  of  two  sorts  :  First,  those  which  could  have  no  existence 
till  created  by  an  actual  grant ;  such  as  fairs,  markets,  a  hun-^ 
dred,  &c  As  to  these,  a  *claim  to  them  must  be  supported  by 
showing  the  grant  thereof  from  the  Crown,  if  within  time  of 
memory.  But  if  before  that  period,  then  they  must  have  the 
aid  of  some  other  matter  of  record,  within  time  of  memory,  to 
make  them  available  ;  as  allowances  thereof  in  Eyre,  or  some 
judgment  of  record  in  the  King's  courts,  in  support .  and  affir- 
mance thereof  or  some  confirmation  by  the  Crown,  by  letters 
patent  pleadable  as  a  record  " 

84.  The  other  kind  of  franchises  are  those  which  were  orig- 
inally parcel  of  the  royal  prerogative,  and  do  not  owe  their  ex- 
istence to  a  grant ;  such  as  free  chace,  park,  and  warren,  &c. 
To  these  a  title  may  be  claimed  from  immemorial  usage,  with** 
out  the  aid  of  any  record  :  for  such  usage  induces  a  presumption 
0f  a  royal  grant,  made  before  time  of  memory. 

86.  Franchises  may  be  destroyed  or  lost  by  a  reunion  in  the 
Crown  ;  by  surrender  of  the  person  entitled  to  them  ;  by  mis* 
user  or  by  non-user.  And  where  franchises  are  annexed  to 
manors,  they  are  not  lost,  though  the  court  baron  be  lost. 

86.  It  was  laid  down  in  the  abbot  of  Strata  Marcella^s  case, 
that  when  the  King  grants  any  franchises  which  are  in  his  own 
hands^  as  parcel  of  the  flowers  of  his  Crown,  within  certain 
possessions  ;  there,  if  they  come  again  to  the  King,  they  become 
merg^  in  the  Crewa,  and  he  has  them  again  jur«  carona  :  and 
if  they  were  before  appendant,  the  appendency  is  extinct. 
But  when  franchises  are  erected  and  created  by  the  King  de 
novo ;  there,  by  the  accession  of  them  again^  they  are  not 
merged.  As  if  a  fair,  market,  park,  warren,  &c  are  append* 
ant  to  manors,  or  in  gross,  and  come  back  to  the  King,  they 
remain  as  they  were  before,  m  cmc,  not  merged  in  the  Crown  : 
for  they  were  at  first  ^created  and  newly  erected  by  the  King^ 
and  were  not  in  esse  before  ;  and  time  and  usage  has  made  them 

87.  If  A.  be  seised  of  a  manor,  whereunto  the  franchise  of 
waif,  estray,  and  such  like,  are  appendant,  and  the  King  pur* 
ehases  the  manor  witii  the  appurtenances  ;  now  are  the  royal 
franchises  re-united  to  the  Crown,  and  not  appendant  to  the 
inwor  :  but  if  he  grant  the  manor  in  as  large  and  ample  a  man* 
Her  as  A.  had  it^  the  fitmchises  shall  be  appendant,  or  rather 
appurtenant,  to  the  manor. 
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88.  Franchises  may  also  be  destroyed  by  a  surrender  of  them  ^v^&d^r. 
to  the  Crown,  of  which  there  are  several  instances. 

89.  Where  the  object  of  a  franchise  is  perverted,  and  there  ^■-'**'* 

is  either  a  mis-user  or  an  abuser  of  it,  the  franchise  is  lost,  ij  m  <?  ^t 
And  it  is  said  by  Lord  Holt,  that  all  franchises  are  granted  on 
condition  that  they  shall  be  didy  executed,  according  to  the 
grant.  So  that  if  the  grantees  of  such  franchises  neglect  to 
perform  the  terms,  the  patents  may  be  repealed  by  writs  of  scire 
facias. 

90.  V(l>ere  a  person  has  a  franchise  to  hold  a  market  every  Bro.  Ab. 
week,  on  the  Friday  ;  and  he  holds  it  on  the  Friday  and  the  ^1^4^'*^' 
Monday  ;  in  this  case  nothing  shall  be  forfeited  but  that  which 

he  hath  purprised.  But  he  who  has  a  fair  to  hold  two  days, 
and  holds  it  three  days,  forfeits  the  whde.  So  where  a  man 
has  a  market  to  hold  on  the  Saturday,  and  he  holds  it  on  anoth- 
er day,  the  market  shall  be  forfeited,  and  he  shall  be  fined  for 
the  misusing. 

91.  If  the  King  grants  to  a  persois  afair,  for-  one  day  in  the  Idem.  pi.  S3, 
year,  and  the  grantee  holds  a  fair  two  days,  and  claims  this  up- 
on process  in  the  Exchequer,  he  shall  forfeit  his  franchise.     But 

if  he  claims  one  *day  by  the  patent,  and  another  by  prescription^  *  ?77 

which  is  found  false  in  the  piibscription,  he  shall  not  forfeit  his 

|>atent. 

92.  If  a  person  has  several  frapehises,  and  the  one  does  not  '^*™'  ^^'  ^^' 
depend  on  the  other ;  there,  if  he  misuses  any,  he  shaH  not  for- 
feit all,  but  only  those  which  have  been  misused.     But  if  one  de- 
pends on  the  other,  there,  if  he  misuses  onCj  all-  shall  be  seised 
andforfeited« 

93.  Non-user  is  also  a  cause  of  forfeiture  of  a  franchise,  nro.^?'^' 
Therefore,  if  a  vill  be  incorporated  by  the  Kbg  before  time  of  Fnnchiie, 
memory,  and  the  franchise  never  was  used  wltlun  time  of  memory,  ^'1^3  j  ^^' 
it  is  lost 

94.  The  franchise  of  holding  a  court  Icet  will  be  forfeited,  *  a^V'^' 
not  only  by  acts  of  gross  injustice,  but  also  by  bare  omissions 

and  neglects ;  especially  if  often  repeated  and  without  excuse. 

96.  Geoi^e  Tottersail  claimed,  at  the  justice  seat  of  the  ^^1*"*^^' 
forest  of  Windsor,  a  court  leet  within  his  manor  of  F.     The  w.  Jones, 
Attorney  General  desired  that  it  might  be  inquired,  1.  If  he  had  ^^' 
used  it.     2.  If  he  had  an  able  steward  to  discharge  the  office ; 
for  the  want  of  that  was  also  a  cause  of  seisure.    3.  U  he  had 
officers,  and  those  things  which  are  for  the  execnUon  of  jtts^e» 
as  constables,  ale  tasters,  &c.^  and  pillory>  stocks,  and  cucking 
jrtool,  &c.    4.  If  he  punished  bakers  more  than  three  times,  and 
did  not  set  them  in  the  pillory.     All  these  were  oauses  of  seis- 
ur»,  till  he  paid  a  fine  for  the  abuse,  and  replevied  his  franchise. 
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Mr.  Tottersall  himself  being  called  and  asked  concerning  his 
court  leet,  confessed  that  he  had  not  used  it  a  great  while,  nor 
were  there  proper  officers,  or  other  things  for  the  execution  of 
justice ;  but  he  sidd  it  appeared  by  ancient  rolb  that  there  had 
been  a  leet  there.  Being  asked  to  what  leet  his  tenants  went,  he 
*  878  ^^  ^^y  *went  to  the  sheriff^s  tourn,   and  paid  head  silver 

there.  Upon  which  Mr.  Attorney  observed,  that  Mr.  Totter- 
sall  could  have  no  leet,  for  all  leets  were  drawn  out  of  the  she- 
riff's  tourn,  which  was  the  leet  in  the  King's  hands,  and  head 
nlver  was  cerHun  Uzti,  and  no  man  should  be  subject  to  two 
leets :  therefore  there  could  be  no  allowance  of  the  leet,  unless 
the  King  should  be  put  out  of  that  which  (for  aught  he  knew) 
he  had  ever  had.  So  judgment  was  given  against  him  for  th^ 
ket. 
SareU  V.  96.  Upon  a  motion  for  an  information  in  the  nature  of  a  quo 

Bi*^*!?  v>arrantOy  again^  one  Bridge,  for  holding  a  court  leet,  it  ap- 
4p.  *  peared  that  in  14  Ja.  I.  the  Crown  granted  to  R.  Miller,  his 
heirs  and  assigns,  the  pflvilege  of  holding  courts  leet.  No 
*  mesne  conveyance  appeared  till  1702,  when,  and  in  1708,  19, 
and  21,  there  were  conveyances  of  the  manor,  with  all  courts 
thereunto  belonging,  to  those  under  whom  the  defendant  claim- 
ed.  In  the  deed  of  conveyance  to  him  in  1739,  courts  leet  were 
expressly  conveyed.  In  1740  the  defendant  held  a  court  leet, 
the  tot  within  the  memory  of  any  one  living,  though  courts 
baron  had  been  frequently  held.  « 

It  was  argued  that  the  defendant  could  not  deduce  any  title 
under  the  original  grant ;  or  if  he  could,  yet  that  non-user  was 
a  disclaimer,  and  a  forfeiture  of  such  a  franchise.  On  the  oth- 
er side  it  was  contended,  that  the  possession  of  the  grant,  to- 
gether with  the'  land,  was  an  evidence  of  right ;  and  that  it 
would  be  of  very  pernicious  consequence  to  grant  these  informa- 
tions, whenever  a  lord  could  not  deduce  a  title  by  mesne  con- 
veyances. 

The  Court  ssdd,  that  as  there  appeared  no  exercise  of  the 
grant  till  1740,  there  was  strong  suspicion  of  some  defect  in  the 
♦  279  title :  therefore  it  must  go  to  be  •tried  by  a  jury.    The  rule  for 

-  an  information  was  made  absolute. 

97.  Free  chace  and  warren  may,  I  presume,  like  other  fran- 
chises, be  lost  by  non-user,  when  claimed  by  prescription,  or 
even  by  an  express  grant ;  as  the  non-user  creates  a  presump« 
tion  that  the  franchise  had  been  surrendered.  It  b  therefore 
necessary,  where  a  claim  of  this  kind  is  made,  to  prove  a  contiiH 
ued  exercise  of  the  right;  though  formerly  it  may  have  beea 
Cn.  Ja.  156.  l»«W  differently. 
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Section  1. 

IT  has  been  stated,  that  wben  the  great  lords  enfranchis-  origin  of 
ed  their  viUeixis,  they  still  employed  them  in  the  cultivation  ^^^^ 
of  their  estates,  which  they  granted  either  from  year  to  year,  or  §  2. 
for  a  certain  number  of  *  years  ;  reserving  to  themselves  an  an«  *  281 

nttal  return  from  the  tenant,  of  corn  or  other  provisions  ;  hence 
the  lands  thus  granted  were  called  farms,  from  the  Saxon  word 
feermj  which  signifies  provisions. 
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R«ntB,9.  2,  Tiiig  compensation  or  return  for  the  use  of  land  thuB 

let,  acquired  the  name  otredditus,  rent.  It  is  defined  by  Lord 
C.  B.  Gilbert,  to  be  an  annual  return  made  by  the  tenant,  either 
in  labour,  money,  or  prpvisions,  in  retribution,  for  the  land  that 
passes. 

3.  It  follows  that  though  rent  must  be  a  profit,  yet  there  is 
no  occasion  that  it  should  consist  of  money.  For  capons,  spurs, 
horses,  and  other  things  of  that  nature,  may  be  reserved  by 
way  of  rent ;  it  may  also  consist  of  services  of  manual  labour, 

i  Inst.  142  a    ^^  *^  plough  a  certain  number  of  acres  of  land,  &c. 

*  4.  The  profit  reserved  as  rent    must  be    certain,  or  that 
)    which  may  be  reduced  to  a  certainty  by  either  party.     It  mui^ 

•  also  be  payable  yearly,  though  it  need  not  be  reserved  in  every 
successive  year,  but  will  be  good  if  reserved  in  every  second  or 
third  year. 

l^  5.  A  rent  must  issue  out  of  the  thing  granted,  and  not  be  a 

part  of  the  thing  itself ;  for  Lord  Coke  says,  a  man  cannot' re* 
serve  a  part  of  the  annual  profits,  as  the  vesture  or  herbage  of 
land. 

Rent  Serrice.  6.  There  are  three  kinds  of  rent :  namely>  rent  service,  rent 
5 »  '»•  charge,  and  rent  seek.  Where  a  tenant  holds  his  land  by  fealty 
and  certain  rent,  it  is  a  rent  service  ;  this  was  the  only  kind  of 
rent  originally  known  to  the  common  lavir.  A  right  of  distress 
was  inseparably  incident  to  it,  as  long  as  it  was  payable  to  the 
lord  who  was  entitled  -to  the  fealty  of  the  tenant.  And  it 
was  called  a  rent  service,  because  it  was  given  as  a  compencA- 
tion  for  the  services  to  which  the  land  was  originally  liable. 

«  282  *''^'  ^^  ^^^^  ^^^^  ^^^  ^^  consequence  of  the  statute   qma 

Tit.  2.C  I.  f  emploresy  if  a  person  makes  a  feoffment  in  fee,  or  gift  in  tail,  with 
19, 30.  a  limitation  over  in  fee^the  feoffee  or  donee  will  hold  of  the  supe- 

rior lord,  by  the  same  services  which  the  feoffor  was  bound  to 
perform  to  him.  It  follows,  that  upon  «  conveyance  of  thislrind. 
Lit  k  si5»  jjQ  j^jj^  service  can  be  reserved  to  the  feoffor  or  donor,  because 
he  has  no  reversion  left  in  him  ;  and  as  the  feoffee  or  donee 
does  not  hold  of  him,  he  is  not  bound  to  do  him  fealty.  But  if 
upon  a  conveyance  in  tail,  or  for  life,  the  donor  keeps  the  rever- 
sion, and  reserves  to  himself  a  rent,  it  will  be  a  rent  service  ; 
because  fealty  and  a  power  of  distress  are  incident  to  such  re« 

B^nt  Charge.    V^^io^-         . 

1  lost  143  b,  8.  Where  a  rent  was  granted  out  of  lands  by  deed,  the  grantee 
had  no  power  to  distrain  for  it,  because  there  was  no  fealty  an- 
nexed to  such  a  grant. .  To  remedy  this  inconvenience,  an  ex« 
press  power  of  distress  was  inserted  in  the  grant  in  consequence 
of  which  it  was  called  a  rent  charge,  because  the  lands  were 
chai-ged  with  a  distress. 
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9.  Rent  charges  are  of  great  antiquity,  and  were  probably 
firet  granted  for  the  purpose  of  providing  for  younger  children. 
They  were  however  considered  as  contrary  to  the  policy  of  the 
coinnion  law ;  for  the  tenant  was  thereby  less  able  to  perform 
die  military  services  to  which  he  was  bound  by  his  tenuis,  and 
the  grantee  of  a  rent  charge  was  under  no  feudal  obligations ; 
for  which  reason  a  rent  charge  was  said  to  be  against  common 
right 

10.  A  rent  charge  may  now  be  created  either  by  grant  or  by 

the  ope  ration  of  the  statute  of  uses.     For  it  is  enacted  by  the  Tit.  ii.  c.  3. 
statute,  $  4  &  6  that  where  divers  persons  stood  and  were  sei« 
ied  of  and  in  any  *lands»  Alc.  in  fee  simple  or  otherwise,  to  the  *  283 

ose  and  intent  that  some  other  person  or  persons  should  have  an 
annual  rent  out  of  the  same ;  in  every  such  case,  the  same  per- 
sons, their  heirs  and  assigns,  that  had  such  use  and  interest  to 
have  any  such  annual  rents,  should  be  adjudged  to  be  in  posses* 
son  and  seisin  of  the  same  rent,  of  and  in  such  like  estate  as  ^ 
they  had  in  the  use  of  the  said  rent 

'  11.  Lord  Bacon,  in  his  reading  on  this  statute,  observes, 
that  in  consequence  of  the  words  **  were  seised"  a  doubt  had 
arisen  whether  the  statute  was  not  confined  to  rents  in  use  at  the 
time ;  but  that  this  was  explained  in  the  following  clause-—^'  as 
if  a  sufficient  grant  or  other  lawful  conveyance  had  been  made  Rtvetts  v. 
and  executed  to  them  by  such  as  were  or  should  be  seised  to  the  Tit  ^^^  iq^ 
use  or  intent  of  any  such  rent,  to  be  had,  made,  or  paid,  accord- 
ing to  the  very  trust  and  intent  thereof." 

13.  A  rent  granted  for  equality  of  partition  between  copar^  Lit  {259. 
ceners,  is  called  a  rent  charge  of  common  r^ht ;  because  the    * 
coparcener  has^  given  a  valuable  consideration  for  it     A  rent 
granted  in  lieu  of  lands  upon  an  exchange  is  of  the  same  nature  ;  1 1,,^  ^^9  ^^ 
as  also  a  rent  granted  to  a  widow,  out  of  lands  of  which  she  is 
dowable,  in  lieu  of  her  dower. 

13.  A  rent  seek  or  barren  rent  is  nothing  more  than  a  rent.  Rant  Sack, 
for  die  recovery  of  which  no  power  of  distress  is  given,  either 
by  the  rules  of  common  law,  or  the  agreement  of  the  par- 
t^ 

14  Although  every  species  of  rent  is  comprised  in  the  pre-  other  Sorti  of 
cedmg  divisions,  yet  there  are  some  rents  which  are  known  by    *^^'' 
particular  names. 

Rents  of  assize  are  the  certain  established  rents  of  the  freehoK  ^  \j^i  19^ 
ders,  and  ancient  copyholders  of  manors.    ^Tbose  of  the  free*  *  2Qi 

holders  are  frequently  called  chief  rents,  redditua  capitalet  ;  and 
both  sorts  are  indifferently^  denominated  quit  rents,  quieti  reddU 
tut ;  because  thereby  the  tenant  goes  quit  and  free  of  all  other 
services. 
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15.  A  fee  farm  rent  is  a  perpetual  rent  reserved  on  a  con* 
veyance  in  fee  simple.  And  Lord  Coke  says,  if  a  rent  be  to  the 
whole  value  of  the  land,  or  to  the  fourth  part  of  its  value,  it  is 
called  a  fee  farm.  Mr.  Hargrave  has  observed  on  this  passage^ 
that  the  true  meaning  of  a  fee  farm  is  a  perpetual  farm  or  rent ; 
the  name  being  founded  on  the  perpetuity  of  the  rent  or  service, 
not  on  the  quantum :  that  the  sometimes  confining  the  term  fee 
farm  to  rents  of  a  certain  value,  probably  ia*ose,  partly  from  the 
statute  of  Gloucester,  which  gives  the  cestamt  only  where  the 
rent  amounts  to  one  fourth  of  the  value  of  the  land  ;  and  partly 
from  its  being  most  usual,  on  grants  in  fee  farm,  not  to  reserve 
less  than  a  third  or  fourth  of  such  value. 

16.  After  the  statute  quia  emptores^  granting  in  fee  farm,  ex- 
cept by  the  King,  became  impracticable  ;  because  the  grantor 
parting  with  the  fee,  is,  by  the  operation  of  that  statute,  without 
any  reversion ;  and  without  a  reversion,  there  cannot  be  a  rent 
service.  A  perpetual  rent  may  however  be  reserved  on  a  con- 
veyance of  lands  in  fee  simple  ;  and  if  a  power  of  distress  and 
entry  is  given  to  the  grantor  of  the  land,  bis  heirs  and  assigns, 
the  rent  will  be  good  as  a  rent  charge,  but  not  as  a  fee  farm 
rent. 

• 

17.  With  respect  to  the  mode  of  acquiring  seisin  of  a  rent ; 
in  the  case  of  a  rent  service,  the  person  entitled  cannot  acquire 
a  seisin  in  deed  before  the  rent  becomes  due  ;  for  nothing  but 
the  actual  receipt  of  it  will  have  that  effect. 

^  As  to  a  rent  charge,  the  only  mode  of  acquiring  a  seisin  in 
deed  of  it,  when  created  by  grant,  is  by  the  actual  receipt  of  the 
whole  or  of  a  part  of  it  And  formerly  it  was  usual,  where  a 
freehold  estate  in  a  rent  charge  was  created,  to  pay  the  grantee 
a  penny  in  the  name  of  seisin  of  the  rent :  but  where  a  rent  is 
created  by  means  of  a  conveyance  to  uses,  the  grantee  immedi- 
ately acquires  a  seisin,  by  the  words  of  the  statute. 

18.  A  rent  must  in  general  issue  out  of  lands,  or  out  of  tene- 
ments of  a  corporeal  nature,  whereto  the  grantee  may  have  re- 
course to  distrain.  A  rent  could  not  therefore  be  formerly  re- 
served out  of  an  advowson  in  gross,  tithes  or  other  incorporeal 
hereditaments  :  because,  as  Lord  C.  B.  Gilbert  says,  every  in- 
corporeal right,  till  by  age  it  was  formed  into  a  prescription^  did 
originally  rise  by  grant  from  the  Crown  ;  and  such  grants  seem 
to  have  been  made  for  particular  purposes  ;  as  the  grant  of  a 
fair,  to  be  under  the  protection  of  the  lord  ;  the  grant  of  a  com- 
mon for  the  benefit  of  the  feasts  of  all  the  tenants  :  therefore,  to 
let  such  incorporeal  inheritances  for  rent,  was  esteemed  contrary 
to  the  design  and  purpose  of  such  grants. 
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19.  A  rent  cannot  be  reserved  out  of  a  rent ;  therefore,  if  a  \Sf^  ^^* 
person  grants  lands  in  tail  rendering  rent,  and  after  grants  the 
rent  for  life,  or  in  tail,  rendering  rent,  this  is  a  void  reservation  ; 
beeaase  it  passes  as  a  rent  seek.  And  if  A.  has  a  rent  service,  K«aw.  161. 
or  rent  charge,  and  grants  it  to  another  for  term  of  life,  by 
deed  indented,  rendering  to  A.  certain  rent ;  the  reservation  is 
void ;  because  rent  cannot  be  charged  with  other  rent ;  for  it 
cannot  be  put  in  view. 

*tO.  By  the  stat  5  Gteo.  III.  c.  17.  it  is  enacted,  that  leases  «  286 

made  by  ecclesiastical  persons,  of  tithes  or  other  incorporeal 
hereditaments,  shall  be  good  :  and  that  the  rents  reserved  in 
such  leases  may  be  recovered  by  action  of  debt. 

21.  Where  a  lease  is  made  of  the  yesture  or  herbage  of  land,  1  la>t.  47  a. 
a  rent  may  be  reserved  ;  because  the  lessor  may  come  upon  the 

land  to  distrain  the  lessee's  beasts  feeding  thereon. 

22.  A  rent  may  be  reserved  upon  a  grant  of  an  estate  in  re-  ****""* 
mtunder  or  reversion :  for  though  the  grantee  cannot  distrain 
daring  the  oontinuatice  of  the  particular  estate,  yet  there  will  be 

a  remedy  by  distress,  whenever  the  remainder  or  reversion  comes 

into  possession. 

'  23.  Where  a  person  grants  a  future  interest  in  lands,  as  a  2  RoU.  Ab. 

lease  for  years,  to  commence  in  futurOy  he  may  reserve  a  rent  ^^* 

immediately  :  for  it  will  be  a  good  contract  to  oblige  the  lessee^ 

and  to  ground  an  action  of  debt ;  and  the  lessor  may  have  his 

remedy  by  distress  (or  the  arrears,  when  the  lessee  comes  into 

possession. 

24.  It  should  be  observed,  that  if  a  lease  be  made  of  an  in-  y.  qo!^ 
corporeal  hereditament,  reserving  rent,  such  reservation  is  good  sSaoad.  3Qf», 
to  bind  the  lessee,  by  way  of  contract ;  for  the  nonperformance 

of  which  the  lessor  shall  have  an  action  of  debt :  because  if  the 
lessee  undertake  to  pay  an  annual  sum  by  his  deed,  such  under- 
taidag  gives  the  lessor  a  right  to  it ;  and  the  law  in  all  cases 
gives  remedies  adequate  and  correspondent  to  every  man's  right. 

25.  A  rent  may  be  reserved  to  the  King  out  of  an  incorpo- 
real hereditament ;  because,  by  his  prerogative,  he  may  distrain  ** 
for  such  rent  ofi^' all  the  lands  of  bis  ^lessee.    And  as  he  has  a          «  offf 
remedy,  there  is  therefore  no  reason  that  such  a  reservation 

should  be  vdd. 

26.  With  respeet  to  the  conveyances  upon  which  a  rent  can  upon  what 
be  reserved,  it  may  be  laid  down  as  a  general  rule,  that  upon  Convtywi- 

'  every  conveyance  which  passes  an  estate,  or  enlarges  an  estate,  ||^. 
a  rent  may  be  reserved  ;  for  rent  being  a  return  for  someilung  ^  '^*^^1^  ^ 
•given,  it  foHows,  that  wherever  an  estate  passes^  there  may  bt^a 
return. 
Vol.  III.  24 
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27.  Rents  are  most  usually  reserved  on  leases :  but  a  rent 
may  also  be  reserved  on  a  release,  a  bargain  and  sale,  covenant 
to  stand  sebed,  and  lease  and  release. 

28.  There  may  be  several  reservations  of  several  rents,  in  the 
same  conveyance.  As  where  a  lease  was  made  of  three  ma- 
nors, reserving  for  one  a  rent  of  61.,  for  another  a  rent  of  5L,  and 
for  the  third  a  rent  of  10/.,  with  a  condition  of  re-entry  into  the 
whole,  for  nonpayment  of  any  part ;  it  was  held  that  these  sever- 
al reservations  of  rent  created  several  tenures,  demises,  rever- 
sions, and  rents. 

20.  A  tenant  in  tail  of  C.  leased  the  site  and  demesnes  of  the 
manor,  together  with  the  manor  itself,  and  all  lands  to  the  same 
belonging,  for  21  years,  rendering  for  the  site  therewith  letten 
62.  6f.  8d.  and  rendering  for  the  said  manor  and  premises 
therewith  letten  91.  10#.  It  was  resolved  that  these  were  sev- 
eral reservations. 

30.  A  lease  was  made  of  three  manors,  viz.  D.,  E.,  and  F., 
reserving  for  D.  51. ,  for  E.  tOZ.,  and  for  F.  101.,  upon  condi- 
tion that  if  the  said  rents,  or  any  of  them,  or  any  part  thereof, 
were  behind,  the  lessor  might  re-enter  into  all.  The  lessor 
sold  the  reversion  of  one  of  the  manors  to  W.  and  afterwards 
sold  him  the  reversion  of  the  other  two  manors.  The  rent 
*being  in  arrear  for  one  manor,  the  purchaser  entered  into  ail 
three.  Adjudged^  that  his  entry  was  not  lawful ;  for  though 
the  words  were  joint,  yet  the  reservation  and  the  rents  were  sev- 
eral. 

31.  A.,  seised  of  White  Acre,  Black  Acre,  and  Green  Acre, 
leased  all  three  to  J.  S.  for  90  years,  rendering  for  Black  Acre 
S$.  4(1,  for  White  Acre  10«..  and  for  Green  Acre  20*.,  quar- 
terly ;  with  a  clause  of  re-entry,  if  any  part  or  parcel  of  the  said 
rent  should  be  behind,  &c.  W.  R.  purchased  the  reversion  of 
Black  Acre,  brought  an  ejectment  for  lO*.,  being  a  quarter's 
rent,  and  had  judgment ;  these  being  several  reservations  and 
conditions.  A  difference  was  taken  between  this  and  Winter's 
case,  the  rent  in  that  being  originally  entire,  whereas  here  it  wai 
originallyseveral ;  and  in  that  case  the  cond%>n  was,  that  if 
any  part  of  the  rent  was  behind,  the  lessor  should  re-enter  into 
the  whole. 

32.  But  where  there  is  one  reservation  of  rent  in  gross,  at 
first ;  though  it  be  afterwards  divided  and  severed  into  different 
parts,  yet  it  will  be  one  entire  rent. 

.  88.  The  prior  of  St  John  made  a  lease  of  divers  houses  for 
years,  yielding  the  yearly  rent  of  51.  lOs.  lid. ;  viz.  for  one 
house  32.  0*.  lid.,  for  another  20*.,  and  for  the  other  houses 
several  rents,  residue  of  the  said  rent ;  with  a  condition  that  if 
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the  said  rent  of  5U  lO^.  lid.  was  behind  in  part,  or  in  all^ 
then  the  prior  and  his  successors  should  re-enter.  Resolved, 
that,  this  was  one  reservation  of  the  rent  in  gross,  at  the  first ; 
and  the  viz.  afterwards  did  not  make  a  severance  of  it,  but  was 
rather  a  several  declaration  of  the  several  values  of  each  parcel ; 
by  which  it  appeared  how,  and  at  what  rates,  the  whole  rent  was 
reserved. 

*34.  In  the  above  case,  Roodes,  Justice,  said,  if  two  tenants  «  qqq 

in  common  make  a  lease  upon  conditioni  rendering  rent;  the  Moo.  S02. 
law  will  construe  the  demise,   the  condition,  and  the  rent,  to 
be  several ;  because  the  tenants  in  common  have  several  re« 
versions. 

35.  With  respect  to  the  persons  to  whom  a  rent  may  be  re-  Tawhat 
served,  Littleton  lays  it  down  as  a  certain  rule,  that  no  rent  ser-  Lit"?  346. 
vice  can  be  reserved,  upon  any  feofiment,  gift,  or  lease,  to  any  i  imt.  47  a. 
person  but  the  feoffor,  donor,  or  lessor,  or  to  their  heirs  ;  and  in  ^^^  ** 

no  manner  to  a  stranger.  The  reason  of  this  rule  is,  because 
the  rent  being  payable  as  ti  return  for  the  possession  of  the  land, 
can  only  be  reserved  to  the  person  from  whom  the  land  passes. 

36.  As  there  can  be  no  reservation  of  rent  service  to  a  stran-  GUb.  Rents, 
ger  during  the  life  of  the  lessor ;  neither  can  a  rent  service  be  ^^' 
reserved  after  the  death  of  the  lessor,  to  any  person  but^the 
reversioner  :  for  to  him  the  land  would  belong,  if  it  were  not 
demised. 

37.  If  a  person  makes  a  lease,  to  commence  after  bis  death,  sRoU.  Ab* 
reserving  rent  to  his  heirs  :  this  will  be  deemed  a  good  rent  f^J-     .  ^^ 
service,  arising  to  the  heir,  not  by  way  of  purchase,  but  as  in- 
cident to  the  reversion,  descending  to  the  heir ;  and  therefore 

may  be  released  by  the  ancestor,  during  his  life ;  which  it  would 
not  be  if  it  was  a  new  purchase  in  the  heir. 

S8.  But  where  a  father  and  his  son  and  heir  apparent  de*  Oates  ▼. 
mised  lands  for  years,  to  begin  after  the  death  of  the  father,  J^^^ "****• 
rendering  rent  to  the  son  :  the  father  died,  the  lessee  entered, 
and  the  rent  being  behind,  the  son  distrained.  Resolved,  that 
this  reservation  of  rent  was  utterly  void ;  for  although  the  son 
did  prove  heir,  it  bettered  not  the  case  by  the  event :  but  the 
reservation  should  have  been  to  the  heur  or  heirs  of  the  lessor, 
by  that  name  ;  for  that  ♦was  the  only  word  of  privity  in  law  #  ggiQ 

requisite  in  the  reservation  of  rents ;  the  heir  being  eadem  per* 
9(ma  cum  airUecesBore. 

39.  Where  a  rent  is  reserved  generally,  without  specifying  1 1^,^  47  ^ 
to  whom  it  shall  be  paid,  it  will  go  to  the  lessor ;  and  after  his 
death  to  the  person  who  would  have  inherited  the  land,  if  no 
such  lease  had  been  made*    If  the  reservation  be  to  the  lessor 
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and  his  heirs,  the  effect  wQl  be  the  same  ;  ^rovidea  the  lessor  is 
seised  in  fee. 

40.  A  tenant  in  special  tail  lease<}  for  years,  reserving  a 
rent  to  himself,  his  heirs  and  assigns ;  the  question  was,  to 
whom  it  should  go,  after  the  death  of  the  lessor ;  the  estate 
having  descended  to  a  person  who  was  not  heir  at  law  to  the  les- 
sor. Lord  Ch.  B.  Widdrington  laid  down  the  following  points  : 
1.  Where  no  person  in  particular  is  named  to  receive  the  rent, 
it  shall  go  to  the  hei%  together  with  the  reversion ;  but  where 
the  lessor  particularizes  the  persons,  there  the  law  will  carry 
it  further,  for  the  agreement  of  the  parties  prevents  the  con- 
struction of  law.  2.  Where  the  reservation  is  special,  and  to 
improper  persons,  there  the  law  follows  the  words.  3.  Where 
the  words  are  general,  they  will  be  expounded  according  to  law. 
Resolved,  that  the  rent  should  go  with  the  reversion  to  the  spe- 
cial heir  in  tail,  though  it  was  reserved  to  the  heirs  generally ; 
for  the  word  hevr  should  be  taken  in  that  sense  which  would 
best  answer  the  nature  of  the  contract ;  which  was,  that  those 
who  would  have  succeeded  to  the  estate,  if  the  lease  had  not 
been  made,  should  enjoy  the  rent. 

41.  If  a  rent  be  reserved  to  the  lessor  and  his  assigns,  it 
will  determine  at  his  death ;  for  the  reservation  is  good  only 
during  his  life.  So  if  a  rent  is  reserved  to  him  and  his  execu* 
tors,  he  having  the  freehold,  *it  will  determine  at  his  death  ; 
because;  the  reversion,  to  which  the  rent  is  incident,  descends  to 
the  heir.  But  if  a  lease  be  made  of  a  term  for  years  reserv- 
ing rent  to  the  lessor  and  his  heirs,  it  will  determine  by  the 
death  of  the  lessor ;  for  the  heir  cannot  have  it,  as  he  cannot 
succeed  to  the  estate,  being  only  a  chattel ;  and  the  executor 
cannot  have  it,  there  being  no  words  to  carry  it  to  him. 

42.  Where  a  rent  was  reserved  to  the  lessor,  his  executors, 
administrators,  and  assigns,  yearly,  during  the  term,  it  was  re- 
solved, that  it  should  go  to  the  heir  of  the  lessor ;  for  although 
there  was  no  mention  of  the  heirs  in  the  reservation,  yet  there 
were  words  which  evidently  declared  the  intention  of  the  lessor, 
tbat  the  payment  of  the  rent  should  be  of  equal  duration  with  the 
lease  ;  the  lessor  having  expressly  provided  that  it  should  be 
paid  during  the  term ;  consequently  the  rent  must  be  carried 
over  to  the  heir,  who  came  into  the  inheritance  after  the  death 
of  the  lessor,  and  would  have  succeeded  in  the  possession  of  the 
estate,  if  no  lease  had  been  made.  And  if  the  lessor  had  assign* 
ed  over  his  reversion,  the  assignee  would  have  the  rent  as  inci* 
dent  to  it ;  because  (he  rent  was  to  continue  during  the  tenn« 
and  must  therefore  follow  the  reversion,  since  the  lessor  made 
no  particular  disposition  of  it,  separate  from  tha  reversion. 
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48.  Where  no  reversion  is  left  in  tiie  lessor,  and  the  rent  is 
reserved  to  his  executors,  administrators,  and  assigns,  it  will  go 
to  them,  and  not  to  the  heir. 

44.  A  tenant  for  three  lives,  to  him  and  his  heirs,  assigned  jenison  v. 
over  his  whole  estate,  reserving  to  himself,  his  executors,  admin-  p*^"^^*'"'  ^' 
istrators,  and  assigns,  a  rent  of  10/.,  with,  a  proviso,  that  upon 
non-payment  the  *  assignor  and  his  heirs  might  re-enter ;  and  the  «  ^^2 
assignee  covenanted  to  pay  the  rent  to  the  assignor,  his  executt^ 

and  administrators.  The  question  was,  whe&er  this  rent  should 
go  to  the  heir  or  executor  of  the  assignor.  It  was  decreed  hy 
Sir  J.  Jekyll,  that  the  rent  should  go  to  the  executor  :  as  it  was 
reserved  to  him,  and  there  was  no  reversion  left  in  the  assignor, 
to  which  the  rent  was  incident,  so  as  to  carry  it  to  the  heir.  It 
vas  also  held,  that  the  covenant  to  pay  the  rent  to  the  executors 
and  administrators  of  the  assignor,  was  good  and  binding,  both 
in  law  and  equity.  And  though  the  proviso  was,  that  in  case 
of  non-payment  of  the  rent,  the  assignor  and  his  heirs  might  re- 
enter,.yet  the  Court  thought  this  immaterial ;  as  in  equity  the 
lieirmust,  in  this  case,  be  looked  upon  as  a  trustee  for  the  execu- 
tor. 

This  case  came  on  again  before  Lord  King,  who  was  of  opin- 
ion, that  there  being  no  reversion,  the  rent  might  be  well  re- 
served to  the  executors,  during  the  three  lives ;  and  decreed  ac- 
cordii^^ly. 

45.  Lord  Coke  says,  if  tenant  for  life  and  the  person  in  re-  i  ins(.  214  «. 
Tersion  join  in  a  lease  for  life,  or  giit  in  tail  by  deed,  reserving  *^*  '* 

a  rent,  this  shall  enure  to  the  tenant  for  life,  only  during  his 
life,  and  after  his  death  to  the  person  in  reversion. 

46.  It  is  said,  in  Chudleigh's  case,  that  if  a  feoffment  in  fee  1  Rep.  139  a. 
be  made  to  the  use  of  one  for  life,  and  after  to  the  use  of  an- 
other in  tail,  with  remainder  over,  with  power  to  the   tenant  for 

life  to  make  leases,  so  that  he  reserve  the  best  accustomed  rent, 
payable  to  all  those  who  would  have  the  reversion  ;  if  tenant' for 
life  makes  leases  pursuant  to  his  power,  the  lessees  derive  their 
interest  out  of  the  first  feoffment.  How  then  can  the  reserva- 
tion of  the  rent  be  good ;  and  how  could  his  heir,  ot  he  in  re- 
mainder, come  at  it  1 

*This  doubt  appears  to  be  removed  by  the  following  deter-  *  293 

minations. 

47.  Thomas  Lovet  levied  a  fine,  to  the  use  of  himself  for  pjj"^®?'!  ^^ 
life,  after  his  decease  to  his  executors  for  12  years,  remainder  173.* 

to  Us  first  and  other  sons  in  tail,  remainder  over,  with  a  poorer 
to  T.  Lovet  to  make  leases,  not  exceeding  99  years.  T.  Lovet 
made  a  lease  for  60  years,  rendering  annually  to  himself,  dur- 
ing the  term,  and  after  his  decease,  to  such  person  and  persons 
to  whom  the  reversion  or  remainder  of  the  premises  should  from 
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time  to  time,  belong»  by  the  eaid  limitation  of  uses,  the  sum  of 
3/.  It  was  agreed  by  the  Court,  that  the  lease  was  good  enough^ 
and  that  the  rent  was  distrainable  by  those  in  remainder,  as  they 
happened  to  be  immediate  to  the  lease. 

48.  W.  Whitlock,  being  tenant  for  life,  under  a  declaration 
of  uses  of  a  fine,  remainder  to  his  son  in  tail,  remainder  over, 
with  a  power  of  leasing,  demised  the  premises,  reserving  rent 
to  himself,  his  heirs  and  assigns,  and  to  such  other  person  or 
persons  as  should  be  entitled  to  the  inheritance  of  the  said  prem- 
ises after  his  decease.  It  was  objected,  that  this  reservation 
was  void  ;  as  rent  could  only  be  reserved  to  the  lessor,  donor, 
or  feoffor,  and  their  heirs,  and  not  to  persons  only  privies  in  es- 
tate, as  remainder-men  and  reversioners.  But  it  was  resolved 
that  the  reservation  was  good  :  that  if  a  reservation  had  been 
to  the  lessor,  and  to  every  person  to  whom  the  inheritance  or  re« 
version  of  the  premises  should  appertain  during  the  term,  it 
would  have  been  good  ;  for  the  law  would  distribute  it  to  every 
one  to  whom  any  limitation  of  the  use  should  be  made.  And  it 
was  agreed,  that  the  most  clear  and  sure  way  was  to  reserve 
the  rent  yearly  during  the  term,  and  leave  the  law  to  make 
^the  distribution,  without  an  express  reservation  to  any  person. 

49.  With  rc^spect  to  the  time  when  rents  are  payable,  it  is 
either  by  the  particular  appointment  of  the  parties  in  the  deed, 
or  else  by  appointment  of  law.  But  the  law  never  controls  the 
express  appointment  of  the  parties,  where  such  appointment  will 
answer  their  intention. 

50.  Where  rent  is  reserved  generally  it  is  payable  at  the  end 
of  the  year  ;  but  if  it  be  reserved  annualm  diiranfe  iermmo 
prcedictOy  the  first  payment  to  begin  two  years  after,  this  will 
control  the  words  of  reservation. 

51.  If  a  rent  be  made  payable  at  the  two  most  usual  feasts, 
without  specifying  them,  the  law  will  construe  this  to  mean 
Michaelmas  and  Lady-day  ;  because  those  are  the  days  usually 
appointed  in  contracts  of  this  nature  for  such  payments. 

52.  If  a  lease  be  made  for  years,  provided  the  lessee  shall 
pay  lot  at  Michaelmas  and  Lady-day,  by  even  portions,  during 
the  term,  though  the  word  annually  be  omitted,  yet  the  law  will 
construe  it  to  be  so  ;  because  it  is  made  payable  during  the  term. 

53.  If  a  lease  be  made  on  the  first  of  May,  or  at  any  other 
time,  reserving  rent,  payable  quarterly,  this  shall  be  intended 
quarterly  from  the  date  of  the  lease,  and  not  at  the  usual  feasts. 

54.  If  a  lease  be  made,  reserving  rent  at  the  two  usual  feasts, 
without  saying  by  equal  portions,  the  rent  shall,  notwithstandinf  , 
be  pwd  by  equal  portions. 
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65.  A  lease,  was  made  for  20  years,  reserving  rent  during  ^q"^'*  ^IT' 
the  term,  payable  at  Michaelmas  and  Lady»day,  or  within  13 
weeks  after  every  of  the  said  feasti^    Resolved,  that  the  rent 
was  not  payable  fill  *the  end  of  the  IS  weeks ;  the  disjunctive         «  ggg 
being  evidently  added  for  the  benefit  of  the  lessee. 

56.  In  a  subsequent  case,  a  tenant  for  life  made  a  lease  for  Glorerv. 
21  years,,  rendering  rent  at  Michaelmas  and  Lady-day,  or  with-  Archer, 
in  13  weeks  of  any  of  the  said  feasts.  After  Michaelmas,  be- 
fore the  13  weeks  past,  the  tenant  for  life  died,  and  his  executors 
brought  an  action  of  debt  for  the  rent.  It  was  adjudged  that 
the  action  did  not  lie  ;  for  the  rent  being  to  be  paid  at  MichaeU 
mas  or  13  weeks  after,  the  lessee  had  his  election  to  pay  it  at 
any  of  the  days,  and  before  the  last  day  it  was  not  due.  If  the 
rent  had  been  reserved  at  Michaelmas,  and  if  it  was  behind  for 
13  weeks,  then  that  it  should  be  lawful  for  the  lessor  to  re-en« 
ter :  the  rent  would  have  been  due  at  Michaelmas,  the  13  weeks 
being  but  a  dispensation  of  the  entry. 

67.  Where  a  lease  ends  at  Michaelmas,  and  the  rent  is  pay-  P*^*^"^' 
able  OB  that  day,  or  within  10  days  after,,  tbe  last  payment  is  ja.  23^.  3i6. 
due  at  Michaelmas,  without  any  regard  to  the  10  days ;  the  rent 
being  due  for  the  last  year,  though  the  year  expired  before  the 
10  days.  For  the  reservation  being  annually  during  the  term, 
at  the  said  feasts,  or  within  10  days,  it  should  be  expounded, 
according  to  the  contract,  at* the  end  of  every  10  days  during  the 
contract ;  but  the  term  ending  at  Michaelmas,  so  as  there  could 
not  be  10  days  after,  the  law  will  reject  the  10  days  after  the 
last  feast,  for  that  cannot  be ;  and  then  it  was  due  at  the  feast, 
according  to  the  contract  of  the  parties. 

58.  A  lease  was  made  of  tithes,  from  February  1661  to  Mi-  Biggin  v. 
chaelmas  1668,  reserving  rent  at  Lady-day  and  Michaelmas,  or  f^i^^^  ^ii 
within    twenty  days  after  each  feast,  during  the  term.     An  ac-  3Keb.*634/ 
tion  was  brought  for  the  rent  which  became  due  at  Michaelmas 
1668 ;  to  ^which  tbe  defendant  demurred,  because  the  last  Mi-  ^  296 

chaelmas  day  was  not  within  the  term.  Held  by  Twisden,  that 
in  contracts  the  intent  is  sufficient,  and  that  Michaelmas-day 
most  here  be  taken  to  be  inclusive. 

.    59.  The  right  to  a  rent  service  is  a  real  estate,  descendible  jyiw^il^^ 
(to  the  person  entitled  to  the  reversion  of  the  lands  out  of  which  tor,  and  when 
'  it  issues.     But  from  the  moment  that  a  payment  of  rent  becomes  <<>  ^**«  Heir, 
,  due,  it  is  then  personal  estate  :  therefore  where  the  person  enti- 
tled to  a  rent  service  outlives  the  day  on  which  it  becomes  due, 
[  it  will  go  to  his  executor  or  administrator ;  but  if  the  lessor  dies 
on  the  day  preceding  the  day  of  payment,  tbe  rent  will  go  to  the 
heir,  as  incident  to  tbe  reversion. 


we 
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60.  Although  rent  must  be  demanded  at  sunset  of  the  day  on 
which  it  is  payable,  if  the  lessor  intends  to  take  advantage  of  a 
condition ;  yet  rent  is  not  due  till  the  last  minute  of  the  natural 
day.  In  the  case  of  leases  made  by  tenants  in  fee,  or  under  tf 
power,  if  the  lessor  dies  on  the  day  of  payment,  but  before  mid- 
night, the  rent  will  go  along  with  the  land  to  the  heir,  or  the 
person  in  remainder  or  reversion ;  because  the  lessee  has  till  the 
last  instant  to  pay  his  rent ;  consequently  the  lessor  dying  be- 
fore it  was  completely  due,  his  personal  representatives  can  make 
no  title  to  it. 

61.  But  where  a  lease  is  made  by  a  bare  tenant  for  life,  which 
determines  at  his  death,  there,  if  the  person  entitled  to  the  rent 
lives  to  the  beginning  of  the  day  on  which  it  is  payable,  it  will 
vest  in  his  representative. 

62.  A  term  of  600  years  was  created  for  securing  a  rent 
charge  of  2001.  a  year  to  Lady  Cole  for  her  life*  Lady  Cole 
died  on  Michaelmas-day,  pn  whieh  *day  the  rent  was  payable, 
at  nine  o'clock  at  night  The  question  was,  whether  the  term 
was  void  without  payment  of  this  quarter's  rent ;  or  whether 
this  quarter's  rent  remained  due  to  Lady  Cole,  so  as  to  entitle 
her  admiaistrator  thereto. 

.  Mr.  Justice  Tracy  was  of  opinion  that  the  rent  was  due, 
when  by  law  it  ought  to  be  paid ;  therefore  since  Lady  Cole 
lived  beyond  sunset,  which  was  the  time  when  the  money  was 
demandable,  and  to  be  paid  by  the  tenant  upon  pain  of  forfeiting 
his  lease,  he  thought  the  money  was  due  to  her,  and  ought  to  be 
paid  to  her  administrator. 

63.  8ir  Henry  Johnson  was  tenant  for  life,  with  remainder 
to  Lady  Wentworth.  Sir  H.  Johnson  made  leases  for  years, 
reserving  the  rent  at  Lady-day  and  Michaelmas,  and  died  on 
Michaelmas-day  about  12  o'clock  at  noon.  The  question  was, 
whether  these  rents  belonged  to  the  executor  of  Sir  Henry  John- 
son or  to  Lady  Wentworth ;  or  whether  the  tenants  should  re- 
tain them. 

Lord  Macclesfield  decreed,  that  as  to  those  leases  which  de« 
termined  on  the  death  of  Sir  H.  Johnson,  the  rents  belonged  to 
his  executors  ;  because,  though  for  the  benefit  of  the  tenants, 
they  had  till  the  last  instant  of  Michaelmas-day  to  pay  the  rents, 
yet  the  reservation  being  on  Michaelmas-day,  as  soon  as  that 
day  began  they  were  at  their  peril  to  tidce  care  that  they  were 
paid  accordingly.  But  as  to  the  leases  made  by  virtue  of  a 
power,  they  still  had  existence  :  therefore  the  tenants  had  till  the 
last  instant  of  the  day  to  pay  the  rent ;  then,  when  the  lessor 
died  before,  the  rent  went  along  with  the  reversion,  to  the  per* 
son  who  was  entitled  to  it. 
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*64  Sir  James  Ozenden,  before  marriage,  Bettledan  estate         ^  298 
on  his  lady,  the  plaintiff,  for  her  life  with  a  power  to  himself  to  ^<«kJngbaitt 
-  make  leases.     Sir  J.  O.  made  leases  pursuant  to  his  power,  i*p.  Wmi! 
reserving  the  rent  at  Lady-day  and  Michaelmas  ;  and  died  upon  ^''^* 
Michaelmas  day,  between  three  and  four  o'clock  in  the  after- 
noon, before  sunset     One  of  the  lessees  paid  his  rent  to  Sir 
James  Oxden  in  the  morning  of  the  said  Michaelmas-day  ;  but 
the  other  tenants  had  not  paid  their  rents.     The  question  was, 
whether  the  rents  which  were  not  paid  belonged  to  the  execu- 
tors of  Sir  J.  Oxenden,  or  to  the  jointress. 

It  was  decreed  by  Sir  John  Trevor,  M.  R.,  that  the  lessor 
dying  before  sunset,  and  there  being  no  remedy  for  the  lessor  to 
recover  these  rents  during  his  life,  they  should  go  to  the  jomt- 
ress;  and  that  the  executors  of  Sir  J.  O.  should  also  pay  the- 
rent  which  he  received  on  the  day  of  his  death,  to  the  jointress. 
But  as  to  this  last  point  there  is  a  query  by  the  reporter. 

65«  Rent  service  n  now  sometimes  apportioned  between  the 
executor  of  a  tenant  for  life,  and  the  remainder  man  ;  of  which 
an  account  will  be  given  hereafter.  ^l^^  3^ 

66.  A  rent  charge  of  inheritance  is  also  a  real  estate,  de- 
scendible to  the  heir.  But  from  the  moment  that  i^  payment  of 
it  becomes  due,  it  is  personal,  estate,  and  will  go  to  the  executor 
or  administrator. 

67.  With  respect  to  the  h^medies  for  the  recovery  of  rents,  luSm^  !^ 
there  are  several  sorts,  of  which  some  are  derived  from  the  com*  lUats. 
mon  law,  some  from  particular  statutes,  and  some  fit>m  the  ex- 
press agreement  of  the  parties. 

*68.  Where  a  rent  service  was  in  arrear,  tike  common  law  *  S99 

gave  to  the  person  in  revermon  a  right  to  enter  on  the  lands,  to  P^^tM*^ 

seize  the  cattle  and  other  personal  chattels  found  there,  and  to  v.  >  "^ 

sell  them  for  payment  of  the  rent ;  which  is  called  a  distress.  ^  intt.  lat 

69.  If  a  person  holds  land  of  the  King,  and  his  rent  is  in  4— .lis. 

arrear^  the  King  may  distrain  in  his  other  lands  and  tenements.  p[^^^'  ^o 

Bat  this  must  be  understood  in  such  other  lands  as  his  tenant  has  Att.  Gi 


«n.  T« 


m  his  own  actual  possession,  and  manured  with  his  own  beasts ;  ^*J^« 

and  not  in  the  possession  of  his  lessee  for  life,  years,  or  at  wiQ  ;  seal 
for  their  beasts  are  not  subject  to  such  distresc^ 

70.  By  several  statutes  the  remedy  by  distress  is  extended  to  ^^  H*b.  VJIL 
the  proprietors  of  what,  were  formerly  called  rent  seek,  and  at   ■'  .c.  37. 
also  to  rent  chargeif/^  and  to  the  executors  or  administrators  of  J  ^"^  Jjr  ^^ 
the  proprietors  of  such  rents,  even  after  the  determination  of  the  c.  29. 
leases  upon  which  such  rents  were  reserved.  \ 

71.  It  was  formerly  usual,  where  a  feoffinent  was  made,  re-  p^^[|{^' 
serving  rent,  to  insert  a  condition  in  the  deed,  that  if  the  rent  Lit  I SS7. 
was  behind,  it  should  be  lawful  for  the  feoffor  or  his  heirs  to 

Vol.  hi.  86 
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enter,  and  hold  the  lands  till  he  was  satisfied  for  the  rent  in  ar- 
rear.  This  was  held  not  to  he  a  condition  absolutely  to  defeat 
the  estate  ;  but  the  feoflfor,  on  his  entry,  should  hold  the  land  as 
a  pledge,  till  he  was  paid  the  rent.  And  the  profits  should  not 
go  in  discharge  of  the  rent,  but  should  be  applied  to  his  own  use. 
I  Intt  803  «.  Lord  Coke  however  observes  that  if  the  words  of  the  condi- 
tion were,  that  the  feoffor  should  re-enter  and  take  the  profits, 
till  thereof  he  was  satisfied  ;  there  the  profits  should  be  account- 

^     ^  ^  P*"^  ^  *^^  satisfaction. 
Idem,  n.  3.         ^^   ^^^  distinction  when  the  profits  taken  by  the  lessor  after 

*  800       '  entry  arc,  and  when  they  ar^  not  to  be,  in  ^satisfaction  of  the 

rent,  is  not  admitted  in  equity.    For  the  Court  of  Chancery 
will  always  make  the  lessor  account  to  the  lessee  for  the  profits 
of  the  estate,  during  the  time  of  his  being  in  possession  :  and 
will  compel  him,  after  he  has  satisfied  the  rent  in  arrear,  and 
the  costs  attending  his  entry,  and  detention  of  the  lands,  to  give ' 
up  the  possession  to  the  lessee,  and  to  pay  him  the  surplus  pro* 
fits  of  the  estate. 
i!"cSw?eT         ''8.  In  grants  of  rent  charges,  a  clause  of  entry  on  the  lands 
iLar.  iTo!     out  of  whtch  Ae  rent  charge  is  granted,  is  usually  inserted  ;  in 
Tss^ss.'       consequence  of  which  an  interest  vests  in  the  grantee,  whenever 
'    the  rent  chaise  is  in  arrear  ;  which  he  may  reduce  into  posses* 
sion  by  an  ejectment.     But  the  possession  thus  acquired  is  only 
till  the  grantee  of  the  rent  charge  is  satisfied  his  arrears,  out  of 
the  rents  and  profits  of  the  land* 

74.  In  case  of  a  distress,  no  demand  of  the  rent  is  necessary ; 
but  where  the  remedy  for  the  recovery  of  rent  is  by  way  of  en- 
try, there  must  be  an  actual  demand  made,  previous  to  the  entry, 
otherwise  it  is  tortious  ;  because  a  condition  or  power  of  entiy 
is  in  derogation  of  the  grant,  and  the  estate  at  law  being  once 
defeated,  it  is  not  to  be  restored  by  any  subsequent  payment 
It  is  therefore  presumed  that  the  tenant  is  residing  on  the  prem- 
ises^ in  order  to  pay  the  rent,  for  the  preservati()n  of  the  estate^ 
unless  the  contrary  appears,  by  the  feoffor's  being  there  to  de- 
mand it  So  that  unless  there  be  a  demand  made,  and  the  te- 
nant thereby,  contrary  to  the  presumption,  aj^ars  not  to  be  on 
the  land,  ready  to  pay  the  rent ;  the  law  will  not  give  the  les- 
sor the  benefit  of  re-entry,  to  defeat  the  tenant's  estate,  without 
a  wilful  default  in  him  ;  which  cannot  appear,  unless  a  demand 
is  actually  made  on  the  land. 

*  SOI  ^^^'  ^^  ^  creation  of  rent  charges,  a  right  of  entry  is 
Right  of  ^^^  usually  given  by  the  operation  of  the  statute  of  uses.  As 
Entry  by  way  if  lands  are  conveyed  to  A.,  to  the  use,  intent,  and  purpose  that 
GUbTm.  ^'  may  receive  out  of  the  lands  so  conveyed  a  certain  annual 
fiar^rfUi  t.  sum  or  yearly  rent  charge  ;  and  to  this  ftirther  use,  intent,  and 
JiTsiob^*     purpose,  thaj  if  such*  rent  charge  be  in  arrear  for  a  <$ertaiii 
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time,  it  shall  be  lawful  for  B.  and  his  assigns  to  enter  upon 
and  hold  the  land,  and  receiye  the  profits  thereof^  till  the  ar- 
rears of  the  rent  chaise  are  satisfied.  Here,  as  soon  as  the  T'^^^'^^^ 
rent  is  in  arrear,  a  use,  derived  out  of  the  seisin  of  the  trustee 
or  releasee  to  uses  springs  up,  and  vests  in  the  person  to  whom 
the  power  of  entry  is  given,  which  is  immediately  transferred 
into  possession,  by  the  operation  of  the  statute  27  Hen.  VHI. : 
be  has  consequently  a  right  to  take  and  keep  that  possession,  till 
the  purpose  for  which  it  is  executed  is  satisfied ;  when  the  use 
determines.  By  virtue  of  this  estate  he  may  make  a  lease  for 
years  to  try  his  title  in  ejectment,  either  to  obtain  possession  of 
the  lands,  if  it  be  withheld  from  hfm,  or  to  restore  it,  if  it  be 
disturbed  or  devested  :  and  if  he  assigns  over  the  rent-charge, 
this  right  of  entry  and  perception  of  the  rents  and  profits  of  the 
lands,  charged  with  the  payment  of  it,  will  pass  to  the  assignee. 

76.  By  the  statute  4  Geo.   H.  c.  28.  $  2.  it  is  enacted,  that  EJ«ctin«Dt 
;  every  landlord,  who  by  his  lease  has  a  right  of  re-entry  in  case  L?**"*^  *' 
>  of  non-payment,  when  half  a  year's  rent  is  due,  and  no  sufficient 

distress  is  to  be  found,  may  serve  a  declaration  in  ejectment  on 
his  tenant,  and  affix  the  same  on  some  notorious  part  of  the 
premises  ;  which  shall  be  valid  without  any  formal  re-entry,  or  j  jpJJ^  ^* 
previous  demand  of  rent :  and  that  a  recovery  in  such  ejectment  117. 
shall  be  final  and  conclusive,  ''^both  in  law  and  equity ;  unless  *  90t 

the  rent  and  all  costs  be  paid  within  six  calendar  months  after. 

77.  By  the  fourth  section  of  this  statute  it  is  provided,  that  ^^'  *^  * 
if  the  tenant,  at  any  time  before  the  trial  in  ejectment,  pays  or 

tenders  to  the  lessor  or '  landlord  the  whole  rent  in  arrear»  with 
the  costs ;  or  pays  such  arrears  and  costs  into  Court,  the  pro* 
ceedings  in  ejectment  shall  cease  and  be  discontinued. 

78.  In  most  cases  an  action  of  debt  may  now  be  brought  ^^^^^ 
for  rent  And  in  all  modem  leases,  wherein  rent  is  reserved,  Covsnaatk 
a  covenant  is  inserted  on  the  part  of  the  lessee,  to  pay  the  rent  ;^ 

on  which  an  action  of  covenant  may  be  brought. 

79.  As  it  is  a  maxim  of  eqmty  that  a  r«ht  shaU  not  be  without  J^JlJ*.''' 

a  remedy,  the  Court  of  Chancery  will,  in  some  cases,  ^ve  its  Treat,  of  B^. 
assistance  to  persons  entitled  to  rent :  but  equity  will  not  afford  |^^^'  ^*  ^* 
a  remedy  for  rent,  when  there  is  one  at  law ;  nor  change  th^ 
nature  of  the  rent,  so  as  to  make  the  person  liable,  unless  there 
is  fraud  in  preventing  a  distress. 

80.  Where  by  great  length  of  time  it  is  become  impoasiWe  j^'^^Iu^** 
to  know  out  of  what  particular  lands  ancient  quit  rents  are  is-  a  Bro.  Virl. 
suable,  the  Court  of  Chancery  has  exercised  a  jurisdiction ;  Ca.  sea. 
and  has  constantly,  on  proof  of  payment  within  a  reasonable 

time,  decreed  a  sati^ction  for  all  arrears  of  such  rents  i  and 
^yment  thereof  fi)r  the  future. 


TITLE  XXVni. 


REI7T8. 


CHAP.  II. 


Cjf  the  Estate  which  may  be  had  in  a  Rent,  and  Us  Incidents. 


1*  An  Estate  in  Fe«. 

ft.  An  Estate  Tail. 

S.  An  Estate  for  Life  or  Tean-. 

4.  Occapancy  of  a  Rent 
10.  Subject  to  Curtesy. 
13.  And  to  Dower. 


18.  May  be  granted  in  Remainder. 
21.  Or  to  commence  in  fiUur; 

23.  Or  to  cease  for  a  Time  only. 

24.  Are  within  the  Statute  of  Uses. 
28.  Cannot  be  devested. 

31.  How  forfeited. 


Section  1. 


Ab  Estate  ii^ 
Jet. 


An  Estate 

Taa. 


TiW  36.  c.  7. 

An  Estate  for 
Life  or  Tears* 

♦  SO* 


WITH  respect  to  the  estate  which  maybe  had  in  a  rent, 
a  person  may  be  tenant  in  fee  simple  of  a  rent  service  created 
before  the  statute  of  ftiia  emptores.  And  a  rent  charge  may  now 
be  limited  to  a  person  in  fee  simple. 

3.  A  rent  chAi^e  being  an  incorporeal  heredUcmient,  issuing 
out  of  lands,  is  comprehended  within  the  statute  de  donis  condUir 
Tit.  s.  c.  1.  onoit&iif,  and  may  therefore  be  entailed.  There  is,  however  a 
very  material  distinction  between  a  rent  limited  to  a  person  and 
the  heirs  of  his  body,  and  an  estate  in  land  limited  in  the 
same  manner ;  ot  which  an  account  will  be  given  in  a  subsequent 
title. 

3.  A  rent  chal^  may  be  limited  to  a  person  for  his  own  life, 
or  for  that  of  another,  or  for  any  *  number  of  lives :  in  which 

•case  the  grantee  will  be  tenant  for  life,  or  pour  axiter  vte,  of  such 
rent.  A  rent  charge  may  also  be  fimited  to  a  person  for  any 
number  of  years. 

4.  By  the  common  law  there  could  be  no  general  occupant  of 
a  rent :  thua*  where  a  rent  was  granted  to  A.  during  the  life  of 
B.,  and  A.  died,  leaving  B.,  the  rent  determined.  For  the 
grant  being  originally  made  to  A.  only ;  when  he  died,  no  one 

^  could  claim  it  as  occupant,  because  there  could  be  no  entry  upon 

it :  nor  could  any  one  chum  it  under  the  deed,  because  no  one 

was  party  to  it,  but  the  grantee.     It  followed  therefore,  that  as 

no  one  could  take  it  under  the  grant,  it  ceased  and  determmed. 

1 1  si  38a  0.  ^^     ^'  There  might  however  be  a  special  occupant  of  a  rent ;  as 

Vauf h.  201.   '^  ^  ^^^  ^^  granted  to  A.  and  his  heirs,  during  the  life  of  B., 


Oceapancy 
ofaRent« 
Salter  t. 
Boteler, 
Vaugh.  199. 
f  flalk.  189. 
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and  A.  died,  living  B.,  the  heir  of  A.  would  be  special  occupant 
of  the  rent. 

6.  A  person  granted  a  rent  chaise  to  W.  R.  to  him  and  his  Bowles  t. 
heirs,  during  his  life,  and  the  lives  of  M.  his  wife,  and  D.   and  Poore,  Cro. 
M.  his  daughters.     It  was  contended  that  this  rent,  being  grant-  ** 
ed  to  one  and  his  heirs,  during  his  life  and  that  of  three  other 
persons,  was    not  descendible  to  the  heir,  nor  should  the  heir 
be  occupant  thereof.     But  all  the  Court  held  these  limitations 
to  be  good  enough ;  and  that  the  heir  should  have  this  rent, 
as  a  party  specially  nominated,  and  as  heir  by  descent ;  though 
it  was  not  properly  an  estate  descendible. 

7.  It  is  said  to  have  been  formerly  held,  that  if  a  man  grant-  Bnlier  t. 
ed  a  rent  to  A.,  his  executors,  administrators,  and  assigns,  dur-  ^  R^t^lb. 
iDg  the  life  of  B.,  the  executor  of  the  grantee  should  not  be  a  spe-  1^2. 

cial  occupant,  because  it  was  a  freehold,  which  could  not  de- 
scend to  an  executor. 

*Mr.  Cox,  in  his  valuable  notes  on  Peere  WiUiams,  has  oh-  *  ^^^ 
served,  that  there  seems  to  have  been  no  sound  reason  for  this  ^^^    "*'' 
distinction  ;  and  it  appears  to  be  now  settled,  that  a  freehold  es-  Tit.  3.  c.  i. 
tate  may  become  vested  in  executors,  as  special  occupants.  j^ 

8.  In  consequence  of  the  statute  of  frauds^  29  Cha.  II.  c.  S.         * 
§  12.  an  estate  pour  outer  vie  in  a  rent  is  now  devisable  ;  if  not 
devised,  it  is  assets  by  the  statute  14  Geo.  II.  c.  20.  in  the  hands 

of  the  heir,  if  he  takes  it  as  special  occupant*  Where  there  is 
no  special  occupant,  it  will  vest  in  the  executors  or  administra- 
tors of  those  who  died  possessed  of  it,  and  shall  be  assets  in 
their  hands. 

9.  It  is  also  said  by  Mr.  Cox  to  have  been  laid  down  by  Lord  |^;  ^  p*' 
Harcourt,  that  if,  since  the  statute  of  frauds,  a  rent  be  grant- 
ed to  A.  for  the  life  of  B  ,  and  A.  die,  living  B.,  A.'s  executors  or 
administrators  shall  have  it  during  the  life  of  B.     For  the  stat- 
ute was  not  only  made  to  prevent  the  inconvenience  of  scramb- 

Kng  for  estates,  and  getting  the  first  possession,  after  the  death  % 

of  the  grantee;  but  likewise  for  preserving  and  continuing  the 

estate  during  the  life  of  the  cestui  que  vie.     That  though  by  his 

dying  without  having  made  any   such  disposition,  in  nicety  of 

law,  the  estate  would  have  determined  ;  yet  by  the  statute,  that 

interest  which  passed  from  the  grantor  ought  to  be  preserved,  ^  y^^  ^^^ 

and  should  go  to  the  executors  or  administrators  of  the  grantee, 

daring  the  life  of  the  cestui  que  tie;  and  the  statute  in  this  case 

did  not  enlarge  but  only  preserve  the  estate  of  the  grantee. 

10.  A  person  may  be  tenant  by  the  curtesy  of  a  rent  service,  subject  to 
where  he  is  entitled  to  the  reverswn  ;  as  also  of  a  rent  charge :  ^^^r^c.  i. 
and  a  seisin  in  law  will  be  sufficient  for  that  purpose ;  because  6  ii.  t  Inst*. 
h  many  cases  it  may  be  impossible  to  acquire  any  other  seisin.  ^®  ''* 
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^  S06  *11.  A  rent  charge  was  granted  to  a  woman  and  her  hein^ 

Oethick  r.      payable  at  two  feasts  in  the  year,  the  first  payment  to  be  made 
Si?.  lisTin.  At  such  of  the  said  feasts  as  should  happen  after  the  death  of  J. 
S.  The  woman  married,  had  issue,  and  died.     The  question  was, 
whether  the  husband  should  be  tenant  by  the  curtesy  of  this  rent. 
No  judgment  appears  to  have  been  given  :  but  Olynn,  C.   Just, 
thought  the  husband  was  entitled  to  curtesy ;  for  though  the 
rent  was  to  commence  in  faturo^  yet  it  was  granted  over  present- 
ly, which  proved  it  to  be  in  esse  ;  so  that  die  wife  might  be  said 
habere  hcBreditatem ;  and  the  seisin  was  not  material,  it  bein|^ 
the  case  of  a  rent. 
1  loat.  30  a.       12«  It  is  Said  by  Lord  Coke,  that  if  a  woman  make  a  gift  in 
^*12  6^9*  ^     ^^  reserving  a  rent  to  her  and  her  heirs,  and  the  donor  taketb 
husband,  and  hath  issue,  and  the  donee  dieth  without  issue  ;  the 
wife  dieth  ;  the  husband  shall  not  be  tenant  by  the  curtesy  of  the 
rent  ;  for  that  the  rent  newly  reserved  was  determined  by  the 
act  of  God,  and  no  state  thereof  remained.     But  if  a  man  be 
seised  in  fee  of  a  rent,  and  maketh  a  gift  in  tail  general  to  a  wo- 
man ;  she  taketh  husband,  and  hath  issue  ;  the  issue  dieth  ;  the 
wife  dieth  without  issue  ;  he  shall  be  tenant  by  the  curtesy  of  the 
rent,  because  it  remaineth. 
And  to  Dow-       IS.  A  rent  service  is  subject  to  dower  ;  so  that  if  a  husband 
^.  1  loat.      makes  a  lease  for  years,  reserving  rent,  marries,  and  dies ;  his 
wife  shall  be  endowed  of  the  third  part  of  the  reversion,  together 
with  the  third  part  of  the  rent     So  if  a  man  makes  a  gift  in  tail^ 
reserving  rent  to  him  and  lus  heirs,  and  after  mirries  and  dies, 
his  wife  shall  be  endowed  of  this  rent,  because  it  is  a  rent  in 
fee,  and  by  possibility  may  continue  for  ever. 
♦  307  *14.  A  irent  charge  in  fee  or  in  tail  is  also  subject  to  dower  ; 

U^vub  *'  ^^^  *"*  annuity,  which  is  only  a  personal  inheritance,  is  not. 
If  a  rent  charge  be  granted  to  a  man  and  his  heirs,  who  dies» 
and  his  widow  brings  a  writ  of  dower  against  the  heir,  and  ht 
answers  that  he  daims  the  same  as  annuity,  and  not  as  a  rent 
charge  ;  yet  the  widow  shall  rjecover  dower  out  of  it ;  for  the 
heir  cannot  determine  his  election  by  clum,  but  by  suing  a*writ 
of  annuity. 
Cbapiio  V.  15.  Where  a  rent  dt  novo  is  granted  to  a  man  and  the  heirs 

w  *^^  22^  ^*  of  his  body,  and  the  grantee  dies  without  issue,  his  widow  shall 
not  be  endowed  of  it  :  for  the  rent  being  determined  by  Ae 
Tit.  6.  c  3.     death  of  the  husband  without  issue,  the  widow  cannot  be  endow- 
^^'  ed  of  that  which  is  not  in  being.     Though  it  b  otherwise  where 

a  tenant  in  tail  of  lands  marries,  and  dies  without  issue,  where- 
by the  estate  tail  is  determined,  for  in  that  case  it  has  been  shown 
that  the  wife  shall  be  endowed. 
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16.  It  is  howerer  said  by  Lord  Talbot,  in  the  above  case, 
that  if  a  rent  in  esse  be  granted  to  A.  in  tail,  remainder  to  B. 
in  fee,  and  A.  marries  and  dies  without  issue,  his  wife  shall  be 
endowed  :  or  if  a  rent  de  novo  be  granted  to  A.  in  tail,  remain- 
der to  B.  in  fee,  and  A.  marries  and  dies  without  issue,  his  wife 
shall  be  endowed.  For  the  estate  tail  in  the  rent  shall  be  al- 
lowed to  continue,  as  against  the  remainder-man. 

17.  A  woman  will  not  however  be  entitled  to  dower  of  a  rent  ohJ**!-*^^* 
chaige,  unless  her  husband  had  the  legal  estate  in  it.  iofra. 

18.  A  rent  charge  may  be  granted  in  remainder  after  a  limi-  May  be  ^ 
tatidn  of  it  to  a  person  for  life  ;  and  if  a  rent  charge  were  Kemsdoddr. 
granted  to  A.  for  the  life  of  B.,  remainder  *over ;  though  A.  •  308 
should  die  in  the  lifetime  of  B.,  so  that  the  particular  estate  de«  Salter  t.  Bat- 
termined  in  interest,  as  to  the  perception  of  the  profits  yet  inas-  '*'"'    •^^^ 
much  as  the  terretenant  during  the  time  held  the  land  dischaig- 

ed,  it  was  sufficient  to  support  the  remainder. 

19.  Mr.  Feame  doubted  whether  this  holding  of  the  land  452. 
diBchai^ed  would  have  supported  a  contingent  remainder ;  but 
has  said,  that  at  this  day  there  could  be  no  room  for  a  question 

of  this  nature  ;  for  since  the  statute  29  Cha.  11.  and  14  Geo.  ^te.  §& 
n.  c.  so.  the  rent  charge  is  holden  to  continue  in  the  personal 
lepresentatives  of  the  grantee,  dying  in  the  lifetime  of  the  eesttd 

l^vie.  Wick.T. 

20.  A  griemt  of  a  rent  chaise  to  A.  and  the  heirs  of  his  body,  Peacb,  SaiJt 
remamder  to  B.  and  his  heirs,  has  been  held  to  be  good.     For  ^&7* 
though  it  was  objected  that  there  could  be  no  remainder  of  that 
whereof  there  was  no  reversion ;  yet  it  was  held  by  Lord  Holt  s. 
that  there  may  be  a  remainder  of  a  rent  de  novo  ;  for  the  intent 

of  the  party  gives  it,  first  a  being  for  the  whole,  and  then  the 
lesser  estates  are  carved  out  of  it. 

21.  A  rent  charge  de  novo  may  be  granted  so  as  to  commence  meoce  in 
mfiOuro  ;  for  this  is  not  like  the  case  of  lands,  where  thp  liv-  faturo. 
ery  must  carry  the  freehold  immediately ;  and  where  the  abey- 
ance, for  want  of  distingubhing  in  whom  the  freehold  is,  may  be 

of  prejudice  to  the  rights  of  others.     But  the  grant  of  a  rent  de 

novo  is  not  attended  with  the  like  inconvenience ;  ibr  no  man 

/ean  have  a  precedent  right  to  a  thing  which  is  created  by  the 

;grant  itself.  GUb.W. 

22.  A  rent  in  esie,  or  already  created,  cannot  however  be       *♦  oaq 
gn^uted,  to  commence  in  Juturo ;  because  to  *such  a  rent  there 

may  be  a  precedent  title ;  therefore  the  grant  is  not  good.  For 
such  freeholds  being  thus  split  and  severed,  do  hide  the  person 
in  whom  the  right  is ;  by  which  the  party  that  has  right  will  not 
be  able  to  discern  against  whom  to  bring  his  prc^cipe  for  recov- 
ering it. 
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Ortoceaie         23.  A  rent  de  novo  may  be  limited  so  as  to  cease  for  a  time 
oiiiy.  only,  and  afterwards  to  rerive.     Thus  where  a  rent  de  novo 

was  granted  to  a  man  and  his  heirs,  with  a  proviso,  that  if  tbe 
Fits.  ^^        grantee  died,  his  heir  within  age,  then  the  rent  should  cease  dur- 
Jenk.  Cent    iog  his  minority.     The  grantee  died,  leavii^  his  heir  within 
I  Ca.  6.         i^gg  .  |(|g  widow  of  the  grantee  brought  a  writ  of  dower  against 
the  terretenant ;  it  was  held  in  parliament  that  the  demandant 
should  have  execution  against  the  heir  when  he  came  of  age. 
Art  within         24.  Rents  are  expressly  mentioned  in  the  statute  27  Hen. 
of  Uses!"**    VIII.  c.  10. ;  they  may  therefore  be  conveyed  to  uses,  and  will 
Tit  1 1.  c.  3.  be  executed  by  the  statute  ;  which  not  only  transfers  the  rent, 
but  also  all  remedies  and  rights  given  for  the  recovery  thereofl 
But  that  statute  does  not  transfer  collateral  rights. 
Cobice  V.  ^^"  ^'  ^'  granted  a  rent  charge  of  2001.  a  -year  to  trustees, 

Herie,  in  trust  for  Mary  Cook,  to  hold  to  them^  their  heirs,  executors, 

^  *  '  administrators,  and  assigns,  in  trust  for  the  sidd  Mary  for  life  ; 
with  a  clause  of  distress  and  a  covenant  t<^  pay  the  rent  chaise 
to  tbe  trustees  for  the  use  of  the  wife.  The  Court  was  of  opin- 
ion that  this  rent  charge  was  executed  by  the  statute  of  useai, 
by  the  express  words  thereof,  which  execute  such  rents  g^ranted 
for  life,  upon  trust ;  and  transfers  all  rights  and  remedies  in- 
cident thereto,  together  with  the  possession,  to  tbe  eestm  que  use  ; 
#310  s^  ^^^  though  the  power  of  distraining  was  limited  ^to  the 

trustees  by  the  deed,  yet  by  the  statute,  which  transferred  that 
power  to  Mary  Cook,  she  might  distrain  also.     But  tbe  cove- 
nant, being  collateral,  could  not  be  transferred. 
Tit.  19.  c.  1.       26.  The  operation  of  the  statute  of  uses  is  the  same  in  the 
^  case  of  rents  as  in  that  of  lands  ;  for  it  only  transfers  the  le- 

gal estate  in  the  rent  to  the  first  cestm  que  use :  therefore  a  con- 
veyance to  A.  and  his  heirs,  to  the  use  and  intent  that  B.  and 
his  heirs  may  receive  a  rent  out  of  the  estate,  gives  B.  the  le- 
gal estate  in  the  rent ;  and  if  it  is  afterwards  declared  that  B. 
and  his  heirs  are  to  stand  seised  of  that  rent  to  uses,  the  in- 
tended cestuis  que  use  take  only  trust  or  equitable  estates. 
Chaplin  T.         27.  Lady  Hanby  conveyed  divers  lands,  to  the  use  and  in- 
SP^ms.      ^^^^  ^^^  certain  trustees,  in  the  deed  named,  should  receive  and 
2t9.  enjoy  a  rent  charge  of  SOZ.  a  year  to  them  and  their  heirs, 

T%}^'  ^  ^    ^^^  ^^^  ^^  ^^^^  '^^^  ^^®  *^  ^®  ^  *^^  ^^®  ®^  Porter  Chaplin 
in  tail  male,  remainder  over.     Porter  Chaplin  died  leaving  is* 

sue  Sir  John  Chaplin,  who  married  the  plaintiff,  and  died  with- 
out issue.  One  of  the  questions  was,  whether  Lady  Chaplin 
was  dowable  of  this  rent. 

Lord  Talbot  was  of  opinion,  that  Sir  John  Chaplin  having 
only  a  trust  estate  in  this  rent,  his  widow  was  not  dowable  of  it 
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88.  The  mode  in  which  a  seisin  of  a  rent  may  he  acquired,  Cannot  b# 
has  be^n  already  stated.     Where  a  person  has  been  once  seised  e.  1. 1  n. 
or  possessed  of  a  Tent,  he  cannot  afterwards  be  disseised  or  dis- 
possessed of  it ;  for  a  rent  being  merely  a  contingent  right,  col-  *  ^P*  ^**  •• 
lateral  to,   though  issuing  out  of  lands,  it  cannot  he  devested  : 
and  although  a  person,  entitled  to  a  rent,  be  not  in  the  actual 
receipt  and  enjoyment  of  it,  yet  by  wm-user  *only,  he  does  not 
cease  to  have  a  vested  estate  or  interest  therein ;  so  that  he  still 
continues  to  be  in  possessipn :  therefore  a  rent  being  a  mere 
creature  of  the  law,  is  always  considered  to  be  in  the  possession  ^  Uawk.  P 
of  him  whom  the  law  adjudges  to  have  a  right  to  such  possession.  C.  c.  64.  §  45. 

29.  Thus  Lord   Coke  says,  a  man  cannot  be  disseised  of  a 

rent  service  in  gross,  rent  charge,  or  rent  seek,  by  attornment  ^  ''**^'  9XZh» 

or  payment  of  the  rent  to  a  stranger,  but  at  his  election ;  the 

rule  o£  law  being,  nemo  redditum  alteriusy  invito  domino^  percipere 

aut  possidere  potest.     Thus  Lord  Ch.  B.  Gilbert  observes,  that  rp  ^  .q.^ 

if  A.  is  seised  of  a  rent  chaise,  and  the  tenant  of  the  land  pays 

it  to  another,  this  does  not  devest  A.  of  his  right ;  because  the  • ..  -  ..g  ^ 

wrongful  payment  of  A.'s  tenant  cannot  alter  his  right.     It  is      '         '    ' 

therefore  a  payment  in  his  own  wrong,  and  the  rent  still  remains 

in  arrear  to  A. 

30.  It  should  however  be  observed,  that  Littleton  states  sev-  *  ^^'  *^' 
eral  cases  of  disseisin  of  rent ;  but  these  are  only  disseisins  by 

the  election  of  the  party ;  for  when  he  wrote,  an  assize  was,  in 
most  cases,  the  only  remedy  for  the  recovery  of  a  rent,  which 
only  lay  where  the  party  was  disseised.  But  .disseisins  of  in- 
corporeal hereditaments  are  only  at  the  election  and  choice  of 
the  party  injured,  who,  for  the  sake  of  more  easily  trying  the  ^q  ^  ^  ^ 
right,  is  pleased  to  suppose  himself  disseised  ;  for  as  there  can 
be  no  actual  dispossession,  he  cannot  be  compulsively  disseised 
of  any  incorporeal  hereditament. 

81.  A  particular  estate  in  a  rent,  or  any  other  incorporeal  f^^  ^"^•*** 
hereditament,  cannot  be  forfeited  by  a  grant  of  it  in  fee  simple,  i  lut  26  U. 
by  deed  :  as  if  tenant  for  life  or  years  of  a  rent,  grants  the  same 
(by  deed  in  fee  ;  this  is  no  ^forfeiture  of  his  estate,  for  nothii^  *  812 

'jwases  thereby  but  that  which  lawfully  may  pass. 

32.  A  particular  estate  in  a  rent,  or  in  any  other  mcorporeal  ''**•  »5*  «*  12. 
:  hereditament,  may  however  be  forfeited  by  matter  of  record,  of 
which  an  account  will  be  given  in  a  subsequent  title. 
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Discharge  of 


145. 
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A  RENT  service  being  something  given  by  way  of  rel- 
Oifb.  ws!'  ribution  to  the  lessor,  for  the  use  and  occupation  of  the  land 
demised ;  the  lessor's  title  to  the  rent  is  founded  upon  the  princi- 
ple, that  the  land  demised  is  enjoyed  by  the  tenant :  but  if  the 
tenant  be  by  any  means  deprived  of  the  land  demised,  his  obli- 
gation to  pay  the  rent  ceases,  as  it  would  be  unjust  that  he 
should  be  obliged  to  make  a  return  for  that  which  he  does  not 
•njoy.  It  follows,  that  if  the  tenant  be  evicted  from  the  lands 
demised  to  him^  he  will  thereby  be  ^scharged  from  payment  of 
the  rent.  But  in  cases  of  this  kind  the  tenant  is  liable  to  the 
payment  of  the  rent  which  became  due  before  the  eviction ;  be- 
cause the  obligation  continues  as  long  as  the  consideration. 

2i  If  the  tenant  be  evicted  by  a  title  paramount,  before  the 
day  appointed  for  payment  of  the  rent ;  such  eviction  will  dis- 
charge the  tenant  from  payment  of  any  part  of  the  renti 

fS.  Where  the  lord  purchases  the  tenancy,  the  rent  will  be 
discharged ;  for  in  such  case  the  lord  cannot  have  both  the  land 
and  the  rent.  Nor  shall  the  tenant  be  under  any  obligation  to 
pay  rent,  when  the  land,  which  was  the  consideration,  is  resum- 
ed by  the  lord.  This  resumption,  or  purchase  of  the  tenancy 
by  the  lord,  makes  what  is  caUed  an  extbguishment  of  the 
rent. 

4.  If  the  conveyance  of  the  land  to  the  lord  be  not  absolute, 
bnt  upon  condition ;  or  if  it  be  only  of  a  particular  estate,  of 
shorter  duration  than  the  estate  which  the  lord  has  in  the  rent 
service ;  in  these  cases,  though  there  be  an  union  of  the  tenancy 
and  the  rent  in  the  same  hand,  yet  as  that  union  is  only  tempo- 
rary, (for  upon  the  .performance  of  the  conditioOi  or  determina- 


Oilb.  Id. 
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tioii  of  the  particular  estate,  the  tenant  will  be  restored  to  the 
enjoyment  of  the  land  J  the  obligation  of  the  tenant  to  pay  the 
rent  will  revive ;  therefore,  the  rent,  in  such  case,  is  only  sus- 
pended, not  extinguished. 

5.  Where  a  person,  who  has  a  rent  service,  purchases  part  of  Id«m,  u% 
the  land  out  of  which  the  rent  issues,  the  whole  of  the  rent  ser- 
vice is  not  thereby  discharged,  but  only  a  part,  proportioned  to 

the  quantity  of  land  purchased ;  because,  in  the  case  of  a  rent 
service,  the  tenant,  being  under  the  obligation  of  fealty  to  per- 
form to  his  lord  the  services  due  for  the  land  which  he  holds  of 
him,  this  obligation  continues  while  any  part  of  the  land  is  held 
by  the  tenant ;  otherwise  the  remaining  part  of  the  lands  would 
be  held  of  nobody,  and  freed  from  all  feudal  services,  which 
would  formerly  have  been  a  detriment  to  the  public.  And  as  the 
tenure  between  the  lord  and  tenant  continued,  for  so  much  of  the 
land  ^as  remained  unpurchased,  the  tenant  was,  by  his  oath  of  #  sift 
fealty,  obliged  to  perform  the  services  ;  but  as  the  lord  had  re- 
sumed part  of  the  land,  the  services  were  diminished  in  propor- 
tion to  the  quantity  of  land  resumed. 

6.  A  person  who  has  a  rent  service,  may  release  a  part  of  ^^^"n*  Ali^ 
it ;  which  will  not  determine  the  whole  rent,  but  only  the  part^ 
released. 

7.  Where  the  law  creates  a  duty  or  a  chaige,  which  the  par- 
ty is  disabled  to  perform,  without  any  default  in  him,  and  he 
has  no  remedy  over,  there  the  law  will  excuse.  This  is  the 
principle  upon  which  the  tenant  has  been  held,  in  the  preceding 
cases,  to  be  discharged  from  the  payment  of  rent.  But  when 
the  party,  by  his  own  contract,  creates  a  charge  or  duty  on 
himself,  he  is  bound  to  make  it  good,  notwithstanding  any  acci* 
dent  by  inevitable  necessity ;  because  he  might  have  provided 
ag;ainst  it  by  his  contract. 

8.  In  consequence  of  this  principle,  it  was  resolved,  that  a  ? *^'**  Tj.  « 
lessee  for  years  was  bound  to  pay  his  rent,  though  an  army  had  ^b.  946. 
entered  on  the  lands,  and  kept  him  out ;  because  the  rent  b^  AUeo,  S6. 
came  due  by  an  express  agreement  between  the  lessor  and  lessee,     ^' 

lEkot  by  act  in  law.  For  an  actipn  of  covenant  lay  against  the 
lessee  for  non-payment  of  the  rent  upon  the  reservation,  which 
was  an  agreement  between  them  ;  and  there  was  no  more  rea- 
son that  the  lessor  should  sustain  the  damage  by  the  enemies, 
than  the  lessee ;  inasmuch  as  the  lessee  had  full  power  of  the 
land  during  the  term,  and,  by  his  own  contract,  was  to  p^y  the 
rent  upon  all  perils. 

9.  It  has  been  resolved,  that  if  the  lessee  of  a  house  cove-  Monkr. 
nants  to  pay  rent  during  the  term,  he  is  compellable  to  pay  it,  LS.^^Vym. 
though  the  house  is  burnt  down,  *and  the  landlord  is  bound  to  1477. 

•  »1« 
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rebuild  it.    And  this  doctrine  has  been  fully  confirmed  in  the 
following  modern  case. 
Belfonry.  |o,  Jq  ^  lease  of  a  house  and  warehouse   at  Wapping,  the 

1  Term  R.  lessee  covenanted  to  pay  the  rent^  and  keep  the  premises  in  re- 
3io.7]Qi  pair,  casualties  by  fire  only  excepted.  The  house  was  burnt 
down  by  accident,  and  the  lessor  brought  an  action  of  covenant 
for  the  rent  The  lessee  pleaded  that  Uie  house  was  burnt  down 
by  accident.  Upon  demurrer,  the  Court  was  of  opinion  that  the 
point  had  been  determined  in  the  cases  of  Padine  v.  Jane,  and 
Monk  V.  Cooper.  Mr.  Justice  BuUer  read  a  note  of  the  case 
of  Pindar  v.  Rutter,  at  the  sittings  at  Westminster,  after  Mich. 
1767,  which  was  an  ejectment  by  the  tenant  against  his  land* 
lord,  to  recover  the  possession  of  some  houses  that  had  been 
burnt  down  during  the  term,  and  had  been  rebuilt  by  the 
landlord.  In  the  lease  there  was  an  express  covenant  on  the 
part  of  the  tenant  to  pay  rent,  but  he  had  paid  none  subsequent 
to  the  fire.  Lord  Mansfield  said,  the  consequence  of  the  house 
being  burnt  down  was,  that  the  landlord  was  not  obliged  to  re- 
build, but  the  tenant  was  obliged  to  pay  the  rent  during  the 
whole  term.  The  premises  consisted  of  houses  only,  and  the 
fiire  had  made  them  quite  useless.  In  March  1 793,  the  premi* 
ses  were  worth  nothing ;  but  the  landlord,  if  he  had  insisted 
on  the  rigour  of  the  law,  might  have  obliged  the  plaintiff  to  pay 
rent  for  nothing,  during  the  remainder  of  the  term ;  and  then 
the  plaintiff  would  have  been  glad  to  have  delivered  up  the  prem- 
ises. Therefore  he  left  it  to  the  jury  to  consider  whether  it 
Baker  v.      .  was  not  to  be  presumed  that  the  tenant  had  abandoned  the  lease 

?Ta?D*^46!    **  ^^^  ^^^^  ^^  *^®  ^^^ '  ^^^  accordingly  the  defendant  had  a 
verdict. 

•  SIT  *M.  This  doctrine  does  not  appear  to  be  admitted  by  the 

R  he.  6^68!  ^^"^*^f  Chancery;  for,  in  a  case  of  this  kmd  in   1764,  but 

which  went  off  upon  another  ground.  Lord  Northington  said — 

"  The  justice  of  the  case  is  so  clear,  that  a  man  should  not  pay 
rent  for  what  he  cannot  enjoy,  and  that  occasioned  by  an  acci- 
dent which  he  did  not  undertake  to  stand  to,  that  I  am  much 
surprised  it  should  be  looked  upon  as  so  clear  a  thing,  that  there 
should  be  no  defence  to  such  an  action  at  law  ;  and  that  such  a 
case  as  this  should  not  be  considered  as  much  an  eviction,  as  if 
it  had  been  an  eviction  by  title ;  for  the  destruction  of  the  house 
is  the  destruction  of  the  thing.     Though  this  covenant  does  not 
extend  to  oblige  the  defendant  to  rebuild,  yet  when  an  action  is 
brouglit  for  rent,  after  the  house  is  burnt  down,  there  is  a  good 
8i«el6  T.         ground  of  equity  for  an  injunction,  till  the  house  is  rebuilt. 
^tSV'Teiw       *^'  In  a  subsequent  case.  Lord  Apeley  decided,   that  though 
Rep.  ro8.       the  landlord  was  not  bound  to  rebuild,  yet  the  tenant  was  neither 


Tide  XXVin.  Rents.  Ch.  iii.  §  12—17.  S09 

obliged  to  rebuild,  nor  to  pay  rent  till  the  premises  vere  re-* 
built. 

13.  TVith  respect  to  the  discharge  of  a  rent-change,  it  is  laid 

down  by  Littleton,  §  222,  that  if  a  man  has  a  rent-charge  issuing  DtBcharge  of 
out  of  certain  lands,  and  purchases  any  part  of  them,  the  l^"»*  Charg*. 
rent-cbai^e  is  extinct.    Lord  Coke  says,  the  reason  is,  because 
the  rent  is  entire  and  against  common  right,   and  issuing  out  of 
every  part  of  the  land  ;  therefore,  by  purchase  of  part,  it  is  ex- 
tinct in  the  whole. 

14.  Lord  Ch.  B.  Gilbert  observes,  that  the  reason  of  the  dif-  Rents,  l&s. 
ference  between  this  case  and  that  of  the  purchase  of  part  of  thb 

lands  out  of  which  a  rent  service  issues,  is,  because  in  the  case 

of  a  rent  charge,  there  is  no  connexion  of  tenure  between  the 

jfrantor  and  grantee,  as  there  is  in  the  case  of  a  rent  service. 

*And  as  grants  of  rent  charges  were  of  no  benefit  to  the  public,  •  818 

and  afforded  no  additional  strength  or  protection  to  the  kingdom, 

the  law  carried  them  into  execution  only  so  far  as   they  could 

take  effect,   according  to  their  original  intention ;  therefore, 

where  the  grantee,  by  his  own   act,  prevented  the  operation  of 

the  grant,  according  to  its  original  intention,  the  whole  grant 

determined. 

16.   If  the  grantee  of  a  rent  chaise  purchases  parcel  of  the  ^ '"^*  ^^''^  *• 
land,  and  the  grantor,  by  his  deed,  reciting  the  said   purchase  of 
part,  grants  that  he  may  distrain  for  the  said  rent  in  the  residue 
of  the*  land,  this  amounts  Xo  a  new  grant. 

16.  If  a  person,  having  a  rent  charge  issuing  out  of  three  £04."^' 
acres  of  land,  releases  all  his  right  in  one  acre,  the  rent  is  ex-/ 
tinct ;  because  all  issues  out  of  every  part,  and  it  cannot  be  ap- 
portioned.    But  if  a  person  has  a  rent  charge  of  20*.,  he  may  ^'^f**  ^^^^' 
release  to  the  tenant  of  the  land  10s.,   and   reserve  part;  for  ^o,  ii. 

the  grantee  deals  only  with  that  which  is  his  own,  namely,  the 
rent,  and  not  with  the  land. 

17.  It  frequently  happens  in  practice,  that  a  person  entitled  to 
a  rent  charge  is  disposed  to  exonerate  part  of  the  lands  from  the 
payment  of  it ;  but,  in  consequence  of  the  above  doctrine,  diffi* 
culties  have  arisen  in  settling  the  mode  of  effecting  such  exonera- 
tion, without  risking  the  entire  extinguishment  of  the  rent  charge. 
The  common  mode  has  been  for  the  grantee  of  the  rent  charge  to 
join  in  the  conveyance  of  the  lands,  which  operates  as  a  release 
of  the  lands  conveyed,  from  the  payment  of  the  rent  charge,  and 
to  insert  a  proviso  in  the  deed,  that  the  other  lands  shall  continue 
subject  to  the  rent  charge.  And  it  is  held,  that  this  proviso  ope* 
rates  as  a  new  grant  of  the  rent  charge.  To  this  mode,  howev- 
er, there  is  a  material  objection  :  for  such  new  grant  would  be 

*subjeot  to  any  incumbrances  created  subsequent  to  the  grant  of         *  319 
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the  original  rent  charge,  but  prior  to  the  conveyance  of  part  of 
the  lands. 

18.  Another  mode  is- sometimes  adopted  :  that  is  to  obtain  a 
covenant  from  the  grantee  of  the  rent  charge,  that  he  will  not 
iUstrain  or  enter  on  the  premises  conveyed  for  the  recovery  of 
his  rent  charge.  But  there  is  a  case,  in  which  one  of  the  Judg- 
es, held  that  such  a  covenant  would  operate  as  a  release  of  the 
whole  rent  charge  ;  thowgh  Anderson  was  of  a  different  opinion. 

19.  There  are  many  cases  in  which  rents  may  be  apportioned, 
as  well  by  the  act  of  the  party  as  by  act  of  law.  Thus,  where 
the  grantee  of  a  rent  charge  releases  part  of  the  rent  to  the  ten- 
ant, such  release  will  not  extinguish  the  whole  rent,  but  the  part 
not  released  will  still  continue. 

20.  So  if  the  grantee  of  a  rent  charge  conveys  part  of  it  to  a 
stranger,  and  the  tenant  of  the  land  attorns,  such  grant  will  not 
extinguish  the  residue,  not  parted  with  :  because  such  release  or 
disposition  makes  no  alteration  in  the  original  grant ;  nor  does 
it  defeat  the  intention  of  it,  as  the  purchase  of  part  of  the  land 
does  ;  for  the  whole  rent  is  still  issuable  out  of  the  whole  land, 
and  charged  according  to  the  original  intention  of  the  grant. 
Besides,  since  the  law  allowed  of  such  grants,  and  thereby  es* 
tablished  this  kind  of  property,  it  would  have  been  unreasonable 
and  severe  to  hinder  the  proprietors  of  rent  charges  from  divid- 
ing them,  for  the  promotion  of  their  children. 

21.  Lord  Ch.  B.  Gilbert  observes,  that  the  objecdon  which 
has  been  made  to  this  kind  of  apportionment  of  rent  charges  is 
this  :  That  the  tenant  would  be  thereby  exposed  to  several  suits 
and  distresses  for  a  thing  which  in  its  original  creation,  was  en* 
tire.  But  the  answer  is  obvious,  that  it  is  in  the  tenant's 
^choice  whether  he  will  submit  himself  to  this  inconvenience  bj 
bis  attornment  to  the  grant  of  a  part  of  the  rent  charge.  Now 
the  necessity  of  an  attornment  is  taken  away,  but  still  a  division 
or  apportionment  of  a  rent  charge,  by  a  conveyance  of  part  of 
it  to  a  stranger,  is  held  good. 

22.  A  rent  charge  may  be  divided  and  apportioned  by  act  in 
law  :  for  a  part  of  a  rent-charge  may  be  extended  by  a  scire  /a- 
das.  And  though  it  was  said  that  the  tenant  was  thereby,  with- 
out his  attornment,  made  liable  to  several  suits  and  distresses, 
yet  it  was  an  inconvenience  which  he  might  avoid,  by  a  punctucd 
payment  of  his  rent 

23.  If  part  of  the  lands  subject  to  a  rent  charge  descend  to 
the  grantee,  it  shall  be  apportioned  according  to  the  value  of  the 
land  ;  for  in  this  case  the  grantee  is  perfectly  passive,  and  does 
not  concur,  by  any  act  of  his,  to  defeat  the  intention  of  the  grant 
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24.  With  reapect  to  the  apportionment  of  rent  service,  it  has  Apportion- 
been  stated  m  sect  5,  that  where  a  person  having  a  rent  ser-  Services  at 
rice,  purchases  part  of  the  land  out  of  which  it  issues,  the  rent  ^^^* 
service  is  not  extinguished,  but  shall  be  apportioned  according  to 

the  value  of  the  land  ;  so  that  the  purchase  shall  operate  as  a 
discharge  to  the  tenant  for  so  much  of  the  rent  as  is  equal  to  the 
Talue  of  the  land  purchased. 

25.  This  rule  only  applies  to  such  services  as  are  divisible  in  qi{^  155/ 
their  nature,  such  as  rent ;  for  with  respect  to  indivisible  servi- 

ces,  as  where  the  tenant  is  bound  to  render  a  horse,  a  hawk,  or 
such  like,  though  the  lord  purchase  part  of  the  tenancy,  yet,  ^ 
there  can  be  no  apportionment  of  these  services,  they  shall  be- 
come extinct,  and  the  tenant  will  be  discharged  from  them :  for 
the  whole  tenancy  being  equally  ^chargeable,  the  lord  by  his  own  ^^* 

act  shall  not  discharge  part,  and  throw  the  whole  burthen  upon 
the  residue,  for  his  own  private  benefit  and  advantage. 

26.  Where  such  entire  service  is  for  the  benefit  of  the  pub-  qq^^  i^q. 
lie,  as  castle  guards  cornage,  &c  ,  or  to  repair  a  bridge  or  way, 

or  to  keep  a  beacon,  or  for  the  advancement  of  justice  ;  or  if 
it  be  a  work  of  piety ;  in  all  such  cases  the  tenant  is  still 
chargeable  for  the  whole  services :  for  the  thing  is  in  its  nature 
indivisible ;  and  the  whole  shall  not  be  extinguished,  because 
the  public  has  an  interest  in  such  services  ;  and  shall  not  be  pre- 
judiced by  the  private  transactions  of  the  parties. 

27.  Lord  Coke  says,  if  there  be  lord  and  tenant  by  fealty  iTmt.  U9  d. 
and  heriot  service,  and  the  lord  purchase  part  of  the  land,  the  q\^    ' 
faeriot  service  is  extinct,  because  it  is  entire  and  valuable.    But  8  Rep.  104* 
it  is  otherwise  in  the  case  of  heriot  custom.  I  ^^^  *  ^ 

28.  Where  part  of  the  tenancy  comes  to  the  lord  by  descent, 
the  services  are  not  extinct,  though  indivisible. 

29.  It  was  formerly  doubted  whether  a  rent  service  incident  G>1^«  l''^. 
to  a  reversion,  might  be  apportioned  by  a  grant  of  .part  of  the 
reversion ;  or  whether  the  whole  rent  should  not  be  extinct  and 

lost  For  since  'the  reversion  and  rent  incident  thereto  were 
entire  ifx  their  creation,  it  was  thought  hard  that  they  should 
be  divided  by  the  act  of  the  lessor,  and  the  tenant  thereby  made 
liable  to  several  actions  and  distresses. 

SO.  It  has,  however,  been  long  settled,  that  where  part  of  Harding^* 
the  reversion  is  granted  away,  the  rent  shall  be  apportioned  ;  13  Rep.  57. 
for  the  rent  is  incident  to  the  reversion.     Therefore  if  a  per- 
son makes  a  lease  for  three  years  of  land,  reserving  three  shil- 
lings rent ;  as  he  may  dispose  of  the  whole  reversion,  so  may 
he  also  ^dispose  of  any  part  of  it,  since  it  is  a  thing  in  its  na«  *  322 

ture  severable  :  and  the  rent,  as  incident  to  the  reversion, 
may  be  also  divided,  because  that  being  a  retribution  for  the 
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iani,  ought  to  be  paid  to  those  who  are  to  have  the  land  upon 
the  expiration  of  the  lease.  Hence  it  is,  that  the  rent,  or  a 
proportionable  part  thereof,  passes  immediately  with  the  rever^ 
sion,  without  any  express  menHon  being  made  of  it  in  the  grant. 

w^V'  SI.  A  rent  service  may  also  be  apportioned  by  a  derise  of  it 

Cro.  Eiii        to  several  persons.     As  where  A.  leased  to  B.  rendering  102. 

637.  651.  rent  ;  and  then  devised  61 ,  part  thereof  to  C,  D.,  and  E.,  sev- 
erally, to  each  of  them  a  third  part;  it  was  resolved,  that  an 
action  of  debt  was  maintainable  by  one  of  the  devisees.  And  it 
was  said,  that  though  the  lessee  by  this  means  became  subject 
to  several  distresses  and  actions,  without  attornment,  yet  these 
were  mischiefs  which  he  might  prevent,  by  a  punctual  payment 
of  his  rent 

ante,  1 2.  S2.  It  has  been  stated  that  a  rent  service  is  discharged  by 

the  eviction  of  the  tenant  out  of  the  whole  land,  from  which  the 
'  rent  issues  ;  but  where  only  part  of  the  land  is  evicted,  the  rent 
will  be  apportioned. 

S3.  Where  a  right  of  common  is  established  on  land  demised, 
the  rent  cannot  be  apportioned  at  law,  as  there  is  no  eviction. 
And  in  a  case  of  this  kind,  the  Court  of  Chancery  refused  to  ap- 
portion the  rent,  because  the  lands  were  worth  more  than  what 
was  reseiTed. 

Jew  V.  34.  The  plaintiff  was  lessee  of  divers  lands,   whereupon  an 

ich^c^^si   ®°*^''®  ^^"^  ^^  reserved  ;  afterwards  the  inhabitants  of  the 

'  town  where  part  of  the  land  lay,   claimed  a  right  of  common 

there,  and  upon  a  trial  established  it.     This  not  being  an  eviction 

«  323  of  the  *land  at  law,  because  the  soil  was  not  recovered,  there 

could  be  no  apportionment  of  the  land  at  law  ;  therefore  a  bill 
was  brought  to  have  the  rent  apportioned  in  equity.  Sergeant 
Maynard  insisted  that  such  an  apportionment  had  frequently  been 
decreed  in  equity  :  but  it  appearing  that  the  lands  were  worth 
the  rent  reserved,  and  more,  the  Court  would  not  decree  an  ap- 
portionment 

Vol.  1. 236,  35.  With  respect  to  those  cases  where  a  rent  service  shall 
be  apportioned  by  the  act  of  Ood,4t  is  said  in  Roll's  Abridgement, 
that  if  a  man  leases  land  for  life  or  years,  rendering  rent,  and 
after  part  of  the  land  is  surrounded  by  water,  this  will  not  make 
any  apportionment  of  the  rent,  because  the  soil  remains,  and 
may  be  regained  again  :  but  if  part  of  the  land  be  surrounded  or 
covered  with  the  sea,  this  will  make  an  apportionment  of  the 
rent ;  for  though  the  soil  remains  to  the  lessee,  yet,  by  ordina- 
ry intendment,  there  is  no  probability  of  regaining  it. 

Idem.  36.  If  land  demised  be  burnt  by  wild  fire,  yet  the  rent  shall 

not  be  apportioned,  for  the  land  remains  notwithstanding  ;  and 
cannot  be  so  consumed  but  that  some  benefit  may  be  made  of  it. 
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37.  A  rent  service  may  also  be  apportioned  by  act  of  law  :  Campb«U'« 
as  where  a  moiety  of  a  reversion  is  extended  upon  a  writ  of  We-  f^f,    *. 
gUy  the  rent  shall  be  apportioned,  and  the  lessor  shall  have  half  297. 

of  it,  as  incident  to  the  reversion  that  remains  in  him.  ™^**  ^4.  J44c 

38.  So  where  a  husband  leases  for  years,  reserving  rent,  and 
dies,  and  his  widow  recovers  a  third  part  of  the  reversion  for 
her  dower,  she  shall  have  the  same  proportion  of  the  rent :  for 
in  all  these  cases  the  law  apportions  the  rent,  in  the  same  man- 
ner as  it  disposes  of  the  reversion. 

*S9.  At  common  law,  if  a  tenant  for  life  died  before  the  day  «  524 

on  which  the  rent  became  due,  where  the  lease  determined  by  B7  the  Stat, 
the  death  of  the  tenant  for  life,  his  executoi%  could  not  claim  an  ^^  ^^  ^*^ 
apportionment  of  the  rent ;  nor  could  the  remainder-man  or  j«iiii«r  t. 
reversioner  claim  that  part  of  it  which  accrued  during  the  life  of  ^^  p^^' 
the  tenant  for  life :  so  that  the  tenant  paid  nothing.  392.* 

40.  This  defect  in  the  law  produced  the  statute  1 1  Geo.  II. 
c.  19.  $  15.,  by  which  it  is  enacted,  "  That  where  any  ten- 
ant for  life  shall  die  before  or  oh  the  day  on  which  any  rent  was 
reserved  or  made  payable,  upon  any  demise  or  lease  of  lands, 
tenements,  or  hereditaments,  which  determined  on  the  death  of 
such  tenant  for  life  ;  that  the  executors  or  admimstrators  of 
such  tenant  for  life  shall  and  may,  in  an  action  on  the  case,  re- 
cover of  and  from  such  under-tenant  or  under-tenants  of  such 
lands,  &c.^  if  such  tenant  for  life  die  on  the  day  on  which  the- 
same  was  made  payable,  the  whole  ;  or  if  before  such  day,  then 
a  proportion  of  such  rent,  according  to  the  time  such  tenant  for 
life  lived  of  the  last  year  or  quarter  of  a  year,  or  other  time  in 
which  the  said  rent  was  growing  due  as  aforesaid ;  making 
all  just  allowances,  or  a  proportionable  part  thereof  accord- 
ingly-" 

41.  This. statute  only  extends  to  rents  reserved  on  leases 
which  determine  by  the  death  of  the  lessor ;  for  where  the  lease 
does  not  determine  on  that  event,  the  person  in  remainder  or  re- 
version becomes  entitled  to  the  whole  rent  due  firom  the  day  of 
payment  preceding  the  death  of  the  tenant  for  life. 

42.  The  Court  of  Chancery  has  extended  this  statute  to  the 
.executors  of  a  tenant  in  tail,  who  died  without  issue  some  days 
before  the  rent  became  due. 

*43.  Tenant  in  tail,  remainder  to  the  defendant  in  fee,  leas-  •  325 

ed  for  years ;  and  died  without  issue  a  week  before  the  day  of  Pag«t  t. 
payment  of  the  half  year's  rent.    The  lessee  at  the  day  paid  all  f^^  ^«™j« 
the  half  year's  rent  to  the  defendant :  the  executor  of  the  tenant  p.  431.  im^ 
in  tail  brought  his  bill  for  an  apportionment  of  the  rent.    Lord  ^'*«  ^^ 
Chancellor  Hardwicke — "  This  point  has  never  been  deter-     ^* 
mined  ;  but  this  is  so  strong  a  case,  that  I  shall  make  it  a  prece- 
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dent.    There  are  two  grounds  for  relief  in  equity.     The  first 
arises  on  the  statute  U  Geo.  11. :  the  second  arises  on  the  ten- 
*ant'8  having  submitted  to  pay  the  rent  to  the  defendant.    The 
relief,  arising  upon  the  statute,  is  *  either  from  the  strict  legal 
construction,  or  equity  formed  upon  the  reason  of  it.     And  here 
it  is  proper  to  consider,  what  the  mischief  was  before  the  act, 
and  what  remedy  is  provided  at  common  law.     If  tenant  for 
.  life,  or  any  who  had  a  determinate  estate,  died  but  a  day  before 
the  rent,  reserved  on  a  lease  of  his,  became  due,  the  rent  was 
lost :  for  no  one  was  entitled  to  recover  it     His  representatives 
could  not,  because  they  could  only  bring  an  action  for  the  use 
and  occupation ;  and  that  would  not  lie  where  there  was  a  lease, 
but  debtor  covenant :  nor  could  the  remainder-man,  because  it 
did  not  accrue  in  his  time.     Now,  this  act  appoints  apportioning 
the  rents,  and  gives  {he  remedy.     But  there  are  two  descrip- 
tions of  persons,  to  whose  executors  the  remedy  is  given :  in 
the  preamble  it  is  one,  having  only  an  estate  for  life ;  in  the  en- 
acting part,  it  is  tenant  for  life.     Now,  tenant  in  tail  comes  ex- 
pressly within  the  mischief :  I  do  not  know  how  the  Judges  at 
common  law  would  construe  it ;  but  I  should  be  inclined  in  this 
»  326  Court  to  extend  them.     I  should  make  no  doubt,  where  this 

is  the  case  of  ^tenant  in  tail  after  possibility  of  issue  extinct : 
for  he  is  considered  in  many  respects,  as  tenant  for  life  only. 
He  cannot  suffer  a  recovery  :  he  may  be  enjoined  froni  committing 
waste,  such  as  hurts  the  inheritance,  as  felling  timber ;  though 
not  for  committing  common  waste,  being  considered  as  to  that  as 
tenant  in  tail.  Where  it  is  the  case  of  tenant  for  years  deter- 
mmable  on  lives,  he  certainly  must  be  included  within  the  act ; 
though  it  says  only  tenant  for  life  :  it  would  be  playing  with  the 
words  to  say  otherwise.  These  cases  show  the  necessity  of  con- 
struing this  act  beyond  the  words.  Tenant  in  tail  has  certamly 
a  laiger  estate  than  a  mere  tenant  for  life  :  for  he  has  the  inher- 
itance in  him,  and  may,  when  he  pleases,  turn  it  into  a  fee  ;  but, 
if  he  does  not,  at  the  instant  of  his  death  he  has  but  an  interest 
for  life.  Such  too  is  the  case  of  a  wife,  tenant  in  tail  exproms^ 
iane  mariii :  upon  this  point  I  give  no  absolute  opinion.  As  to 
the  equity  arising  from  this  statute,  I  know  no  better  rule  than 
ibis ;  equitas  sequitur  legem :  where  equity  finds  a  rule  of  lavir 
agreeable  to  conscience,  it  pursues  the  sense  of  it  to  analogous 
cases.  If  it  does  so  as  to  the  maxims  of  the  common  law,  why 
not  as  to  the  reasons  of  the  acts  of  parliament  t  Nay,  it  has  ac- 
tually done  so  on  the  statute  of  forcible  entry,  on  which  this 
Court  grounds  bills,  not  only  to  remove  the  force,  but  also  to 
quit  the  possession.  This  Court  extends  the  reason  to  equitable 
interests,  but  I  ground  my  opinion,  in  this  case,  on  the  tenant's 
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« 
havixig  submitted  io  pay  the  rent.     He  has  held  himself  bound 
in  conscience,  for  the  use  and  occupation  of  the  land  the  last 
half  year :  he  paid  it  to  the  defendant,  which  he  was  not  bound 
to  do  in  law.     And,   in  such  a  case,  the  person  *he  pays  it  •  327 

to  shall  be  accountable,  and  considered  as  receiving  it  for  those 
who  are  in  equity  entitled  tfiereto.  The  division  must  be  that 
prescribed  by  the  statute ;  and  then  the  plaintiff  is  entitled  to 
such  a  proportion  of  the  rent,  as  accrued  during  the  testator's 
life.     Accordingly  it  was  so  decreed. 

44.  In  a  subsequent  case,  where  a  person  held  from  year  to 
year  under  a  tenant  in  tail,  the  Court  of  Chancery  decreed  an 
apportionment. 

45.  H.  Vernon  being  tenant  in  tail  of  estates  in  the  county  Vernoa  v. 
of  Sussex,  died  on  the  17th  of  March,  an  infant,  by  which  John  ig^^A 
Temon,  one  of  the  plaintiffs,  became  tenant  in  tail  of  the  estate :  659.] 
part  of  the  lands  was  occupied  by  persons  holding  from  year  to 

year,  under  the  guardian  ;  and  their  rents  were  pa3rable  at  La- 
dy and  Michaelmas-day,  which  demises  expired  by  the  death  of 
H.  Vernon.  These  rents  having  been  paid  to  the  receiver,  the 
question  was,  whether  the  administratrix  of  H.  Vernon  was  en- 
titled to  a  proportion  of  the  rents,  or  the  remainder- man  was  en« 
titled  to  the  whole. 

The  Master  reported,  that  a  proportion  of  the  rent  was  due 
to  H.  Vernon  on  the  day  of  his  death :  to  which  the  remainder- 
man took  an  exception,  that  he  ought  to  have  certified  that  no 
sura  was  due  to  H.  Vernon  on  the  day  of  his  death ;  in  regard 
that  he  was  tenant  in  tail  of  the  estates  of  which  the  Master  cer- 
tified the  said  rents  or  proportions  to  be  due. 

Lord  Thurlow — "The  case  of  Pagett  and  Gtee  seems  rather 
to  be  a  decision  what  the  statute  ought  to  have  done  than  what 
it  has  done  :  but  the  question  here  seems  to  turn  on  another 
ground  ;  that  the  tenant  holding  from  year  to  year,  or  from  pe- 
riod to  *period,  from  a  guardian,  without  lease  or  covenant,  can-         *  898 
not  be  allowed  to  raise  an  implication  in  his  own  favour,  that  he  jg* Jy^*"  ^' 
shbuld  hold  without  paymg  rent  to  any  body.**— The  exception  8  Vm!  308. 
io  the  Master's  report  was  over-ruled. 
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Section  1. 


HAVING  treated  of  the  seyeral  kinds  of  real  prop- 
erty, both  corporeal  and  mcorporeal,  and  of  the  estates  that 
*  S30  may  be  had  therein ;  it  will  now  *be  necessary  to  consider  the 

title  to  real  property,  with  the  manner  in  which  it  may  be  ac- 
quired or  lost. 
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2.  A  title  18  thus  defined'  by  Lord^  Coke,  TUuIum  e«t  jwta  Nature  of  a 
c«ii»a  poisidendi  id  quod  nottrtm  est.     Or  it  b  the  means  where-*  V^^^'^aI  ^ 
by  the  owner  of  lands  hath  the  just  possession  of  his  property. 

But  Sir  W.  Blackstone  observes,  that  there  are  several  stages  s  Comm.  c. 
or  degrees  requisite  to  form  a  complete    title  to  lands  and  tene-  ^^* 
ments. 

3.  The  first  degree  of  title  is  the  bare  possession,  or  actual 
occupation  of  the  estate,  without  any  apparent  right,  or  any  pre- 
tence of  right,  to  hold  and  continue  such  possession.  This 
may  happen  where  one  man  disseises  another  ;  or  where,  after 
Ihe  death  of  the  ancestor,  and  before  the  entry  of  the  heir,  a 
stranger  abates,  and  holds  out  the  heir.  In  these  cases  the  dis- 
seisor or  abator  has  only  a  mere  naked  possession,  which  the 
rightful  owner  may  put  an  end  to,  by  an  entry  on  the  land  :  but 
in  the  meantime,  till  some  act  is  done  by  the  rightful  owner,  to 
diyest  this  possession,  and  assert  his  title,  such  actual  posses- 
sion 18  prima  facie  evidence  of  a  legal  title  in  the  possessor ;  and 
it  may,  by  length  of  time,  and  negUgence  of  him  who  hath  the 
right,  by  degrees  ripen  into  a  perfect  and  indefeasible  title  ;  at 
all  events,  without  such  actual  possession,  no  title  can  be  com- 
pletely good. 

4.  The  necessity  of  an  entry  by  the  heir,  upon  the  death  of  Efl^ctofan 
the  ancestor ;  or,  where  that  is  prevented,  of  a  continual  claim,  ^ntry. 
has  been  already  stated.     In  the  case  of  a  disseisin  or  ouster, 

there  must  also  be  an  entry.     And   if  there  be  two  disseisors,    ^     *  ' 

the  disseisee  must  make  his  entry  on  both  ;  or  if  one  disseisor  \  jngi.  252 ». 

has  conveyed  the  lands  with  livery  to  two  or  three  persons,  *ah  *  SSI 

entry  must  be  made  on  each  of  them.     But  if  the  disseisor  has 

let  the  lands  to  several  persons  for  years,  an  entry  on  one  of 

the  lessees,  in  the  name  of  the  whole,  will  be  sufficient  to  revest 

alL 

5.  The  effect  of  an  entry  or  claim  is,  to  put  the  person  who 

enters  or  claims,  into  the  actual  possession  and  seisin  in  deed  of  §  417,418. 

the  lands.    Thus  Littleton  says-—"  By  such  entry  he  shall  have 

as  gQod  a  possession  and  seisin  of  all  the  lands  and  tenements 

whereof  he  hath  title  of  entry,  as  if  he  had  entered  in  deed  into 

every  parcel.''    And  speaking  of  continual  claim,  he  says — 

^*  presently  by  such  claim  he  hath  a  possession  and  seisui  in  the 

lands,  as  well  as  if  he  had  entered  in  deed ;  although  he  never 

bad  possession  or  seisin  of  the  same  lands  or  tenements  before 

the  said  claim.''  Right  of  Poi^ 

6.  The  next  step  to  a  good  and  perfect  tide  is  the  right  of  ■euion. 
possession,  which  may  reside  in  one  man,  wUle  the  actual  pos- 
session is  in  another.     Thus  in  the  case  of  a  disseism,  abatement, 

or  intrusion,  the    right  of  possession  is  in  the  disseisee  or 
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hig  heir,  who  may  exert  it  wkemever  be  tbiiiks  proper, '  by  an 
entry  ;  and  the  actual  possessioii  is  in  the  (fisseisor,  abotDr, 
or  intruder. 

1  Inst.  237  b.  7^  i^j  ^jj^  case  of  an  abatement  or  intrusbn,  the  descent  of 
the  lands  tolls  the  entry  :  for  the  law  presumes  that  the  posses- 
sion which  is  transmitted  from  the  ancestor  to  the  heir,  is,  .right- 
ful, until  the  contrary  be  shown.  So  that  in  general  no  per- 
son can  recover  possession  by  mere  entry,  on  lands  which  an- 
other hath  by  descent. 

8.  It  is  however  enacted,  by  the  statute  S2  Hen.  YIIL  c.  SS., 
that  the  dying  seised  of  any  disseisor  of  or  in  any  manors,  &c/ 
having  no  right  or  title  therein,  shall  not  be  taken  or  deemed  to 

*  332  be  such  descent  in  law  for  ^to  toll  or  take  away  the  entry  of  any 

persons,  except  &at  such  disseisor  hath  had  the  peaceable  posses- 
sion of  such  manors,  &c.  whereof  he  shall  so  die  seised,  by  the 
space  of  five  years  next  after  theidisseisin,  without  entry  or  con- 

256  a!  ^^  "'  tinual  claim.  But  the  feoffee  of  a  donor,  and  abators  and  in- 
truders, are  out  of  this  statute,  because  it  is  penal. 

Lit.  1 40?.  9.  Where  a  person  who  has  a  right  of  entry  is  under  any  legal 

disability,  such  as  infancy,  coverture,  imprisonment,  insanity, 
or  absence  from  the  realm  ;  a  descent  will  not  take  away  the 
right  of  entry. 

10.  The  right  of  possession  is  of  two  sorts,  an  apparent  right 
of  possession,  which  may  be  defeated  by  proving  a  better  ;  and 
an  actual  right  of  possession,  which  will  stand  the  test  agamst 

Gil  .  CD.  ^11  opponents.  Thus  where  a  person  was  disseised,  the  disseisor 
had  only  the  naked  possession,  because  the  disseisee  might  enter, 
and  evict  him  ;  but  against  all  other  persons  the  disseisor  had  a 
right,  and  in  this  repect  only  could  be  said  to  have  the  right  of 
possession  ;  for  in  respect  of  the  disseisee,  he  had  no  r^bt  at  all : 
when  a  descent  was  cast,  the  heir  of  the  disseisor  acquired  the- 
jus  possessioniSj  because  the  disseisee  could  not  enter  upon  his 

1  Saik.  68*5.     possession,  and  evict  him  ;  but  was  put  to  his  real  action. 

H.  Where  the  person  who  has  the  actual  right  of  possession 
puts  in  his  claim,  and  brings  bis  action  within  the  time  prescrib- 
ed by  the  statutes  of  limitations,  and  can  prove  by  what  unlawful 

Tit.  31.  c.  2.  means  the  person  in  possession  became  seised  ;  he  will  then,  by 
judment  of  law,  recover  that  possession  to  which  he  had  such 
actual  right :  but  if  he  omits  to  bring  his  possessory  action  with- 
in the  limited  time,  his  adversary  may  imperceptibly  gain  an 
actual  right  of  possession. 

♦338  wig.  When  this  happens,  the  party  kept  out  of  possession 

FJJperty.  ^^  nothing  left  in  him  but  the  mere  right  of  property,  or  jus 
proprietaHsy  without  either  possession  or  the  right  of  possesion  ; 
his  estate  is  then  said  to  be  devested,  and  turned  to  a  right     It 
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is  devested  becaose  the  right  owner  is  tamed  out  of  possession  ; 
it  is  turned  to  a  right,  because  the  right  of  possesdon^  and  con- 
sequently the  right  of  entry  is  lost ;  and  nothing,  is  left  but  the 
jus  meruMy  or  mere  right  of  property,  which  canpot  be  regained 
by  a  possessory,  but  only  by  a  reiil  action. 

IS.  Where  the  right  of  entry  into  lands  is  lost,  and  the  per-  [^'rof'*'''" 
son  entitled  can  only  recover  by  a  real  action,  the  possession  is  Eatatet. 
said  to  be  discontinued.     Thus  Lord  Coke  says,   a  discontinue  ^  |q,|,  3^5  ^^ 
ance  of  estate  in  lands  or  tenements  is  properly,  in  legal  under* 
standing,  an  alienation  made  or  suffered  by  tenant  in  tail,  or  any 
that  is  seised  in  auter  dnntf  whereby  the  issue  in  tail,  or  the  heir 
or  successor,  or  those  in  reversion  or  remainder,  are  driven  to 
their  action,  and  cannot  enter. 

14.  The  instances  of  discontinuance  mentioned  by  Littleton, 
$  593,  are,  1.  Where  an  abbot  aliened  the  lands  whereof  he  was 
seised  jure  tceUncd  ;  in  which  case  his  successor  could  not  enter 
into  them,  although  the  right  was  in  him,  but  was  put  to  his 
action.  2.  Where  a  man  seised  in  right  of  his  wife  enfeoffed 
another  and  died  ;  the  wife  could  not  enter,  but  was  put  to  her 
action*  3.  Where  a  tenant  in  tail  of  land  enfeoiis  another  and 
hatf  issue,  and  dies ;  the  issue  may  not  enter  into  the  land  al« 

beit  be  hath  right  and  title  to  it,  but  is  put  to  his  action.  Tit  s.  c  2. 

15.  In  consequence  of  this  doctrine  it  has  been  long  settled,  f  6« 
that  where  a  tenant  in  tail  discontinues  the  estate  tail,  which 

he  may  do  by  feoffment  or  fine,  *the  person  to  whom  the  estate  '  ^^^ 

tail  is  tran^erred  by  these  assurances,  acquires  the  right  of 
possession ;  and  nothing  remains  in  the  bsue  in  tail  but  the  mere 

'^l'i«l,P~P*y'y-     ,   ^  .        .u      •  uw  •  ^  What  eo«.U- 

16.  The  union  of  the  possession,  the  n^ht  of  possession,  and  tuies  a  com- 
the  right  of  property,  constitutes  a  complete  title  to  lands,  tene-  pi^te  Title. 
ments  and  hereditaments.     For  it  is  an  ancient  maxim  of  the 

law,  that  no  title  is  completely  good,  unless  the  right  of  pos- 
session be  joined  with  the  right  of  property,  which  is  then  d«-  - .  ^^^  ^ 
nominated  a  double  right :  and  when  to  this  double  right  the 
actual  possession  is  also  united ;  where  there  is  according  to 
the  expression . of  Fletajum  tt  srisina  cat\juficHo  ;  then,  and  then 
only,  is  the  title  completely  legal. 

17.  Lord  Coke  has  thus  stated  the  whole  of  this  doctrine. —  W«n- 
**  it  is  to  be  known  that  there  is  jus  praprieiatiSf  a  right  of  own- 
ership ;  jus  possessionisy  a  right  of  seisin  or  possession  ;  and 

jus  proprUtatis  ei  possessionisj  a  right  both  of  property  and  pos- 
session. And  this  is  anciently  called  *jit^  duplicatum  or  droit 
droit.  For  example,  a  man  may  be  disseised  of  an  acre  of  land, 
the  disseisee  h&t\i  jus  proprUtatis^  the  disseisor  hath  jus  possession 
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nis ;  and  if  the  disseisee  release  to  the  disseisor,  he  hath  jm  prO' 
prietatia  tt  posdessionia. 
Tide  by  Rt-      18.  Littleton  says,  where  a  man  has  two  titles  to  lands,  one 
^^  ^^'  a  more  ancient,  and  the  other  a  later  title,  if  he  comes  to  the 

I  158  land  by  the  later  title,  yet  the  law  will  adjudge  him  in  by  force 

of  the  elder  title,  because  it  is  the  most  sure  ;  and  when  a  man 
is  adjudged  in  by  force  of  his  elder  title,  this  is  said  a  remit- 
ter in  him  ;  as  if  tenant  in  tail  discontinues  his  estate,  after- 
waids  disseises  the  discontinuee,  and  so  dies  seised,  whereby 
the  tenements  descend  to  his  issue,  or  cousin  inheritable  by  force 
ooo  of  the  entail ;  he  is  remitted  to  *the  estate  tail,  as  his  elder  title. 

For  if  he  should  be  in  by  force  of  the  descent,  then  the  discon- 
tinuee might  have  a  writ  of  entry  sur  disseirin  against  him,  and 
should  recoTer  the  tenements.  But  inaspuch  as  he  is  in  his 
remitter,  by  force  of  the  tail,  the  title  and  interest  of  the  di$- 
Id  €  661        continuee  is  taken  away  and  defeated. 

19.  A  principal  cause  why  such  heir,  in  the  case  aforesaid, 
and  in  other  like  cases,  shall  be  said  in  his  remitter,  is,  because 
there  is  not  any  person  against  whom  he  may  sue  his  writ  of  for- 
medon  ;  for  against  himself  he  cannot  sue,  and  he  cannot  sue 
against 'any  other,  none  other  being  tenant  of  the  freehold.  For 
this  cause  the  law  doth  adjudge  him  in  his  remitter,  icUkety  in 
such  plight  as  if  he  had  lawfully  recovered  the  same  land  against 

20.  Sir  W.  Blackstone  has  observed,  that  if  the  subsequent 
estate  or  right  of  possession  be  gained  by  a  man's  own  act  or  con- 
sent, as  by  immediate  purchase,  being  of  full  age,  he  shall  not  be 
remitted.  For  the  taking  such  subsequent  estate  was  his  own 
folly,  and  shall  be  looked  upon  as  a  waiver  of  his  prior  right ; 
therefore  it  is  to  be  observed,  that  to  every  remitter  there  are 
regularly  these  incidents.  An  ancient  righ^  and  a  new  defeas- 
ible estate  of  freehold,  uniting  in  one  and  t}ie  same  person ; 
which  defeasible  estate  must  be  cast  upon  the  tenant ;  not  gain« 

1  Init  349  5.  ^d  by  his  own  act  or  folly. 

Moo.  115.  21.  Lord  Coke,  however,  says,  that  a  man  shall  not  be  re- 

mitted to  a  right  remediless,  for  the  which  he  can  have  no  ac- 

Vid  1  Sauii-  ^^^^  '  ^  ^^  *^^  *®^"^  ^^  ^^  barred  by  the  fine  or  warranty 
den^  Uses,  ^^  ^^^  ancestor,  and  the  freehold  is  afterwards  cast  upon  bim, 
e.9§6.  he  shall  not  be  remitted  to  his  estate  tail,  because  he  could  not 

have  recovered  it  by  any  action. 

1  iMt  18  *  *^^"  '^^^  modes  of  acquiring  a  title  to  real  property  are  two 
only ;  descent  and  puf  chase.  The  former,  where  the  title  is 
vested  in  a  person  by  the  single  operation  of  law :  the  latter, 
where  the  title  is  vested  by  the  person's  own  act  and  agreement. 
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DESCENT,  or  bereditary  succession,  k  the  tide  vheie*  NatvM  o{ 
by  a  person,  on  the  death  of  his  ancestor,  acquires  his  estate  as  I^Mcent. 
his  Leir  at  law.     An  heir,  therefore,  is  he  upon  whom  the  law 
casts  the  estate,  immediately  on  the  death  of  the-^ancestor ;  and 
an  estate  so  descended  on  the  heir,  is,  in  law,  called  the  inheri- 
tance. 

2.  Although  the  right  of  inheriting  be  known  to  the  laws  of 
every  civilized  country,  and  is  founded  on  the  best  principles  of 
reason,  yet  it  is  not  derived  from  natural  law,  or  which  can  be^ 
lang  to  any  man  in  a  state  of  nature.  From  whieh  it  follow^ 
that  the  numerous  and  arbitrary  rules  by  which  its  coarse  is  ei« 
tber  directed  or  interrupted,  can  never  properly  be  esteemed  or 
objected  to,  as  violations  of  fnatural  justice. 

*3.  Not  only  every  thing  tirhich  &Ils  under  the  denomina-         *  388 
tion  of  real  estate  descends  to  the  heir,  but  also  heir  looms,  and  ^^P^  ^ 
all  such  other  chattels  as  are  connected  with  the  freehold ;  as  Tit.  LIT. 
wainscots,  benches,  doors,  windows,  and  the  like. 

4.  Every  species  of  tree,  whether  timber  or  not,  standing  at 
the  death  of  the  ancestor,  as  also  their  fruit,  and  grass  actually 
growing,  though  ripe  for  cutting,  descend  to  the  heir  ;  but  eorot 
and  every  other  vegetable,  produced  annually,  by  labour  and 
cultivation,  goes  to  the  personal  representative  of  the  ancestor, 
as  a  compensation  for  the  expense  of  raising  them. 

5.  The  doctrine  of  descents,  or  law  of  inheritance  in  the  feesim-  ?q^L 
pie,  depends  on  the  nature  of  kindred,  and  the  several  degrees  0f 
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consanpiiDity.     It  will  therefore  be  first  necessary  to  state  the 
true  notion  of  this  kindred,  or  alliance  in  blood. 

6.  Consanguinity  or  kindred  is  defined  to  be,  vinculum  per^ 
sonamm  ad  eodem  stipUe  descenderUium ;  the  .  connexion  or  rela- 
tion of  persons  descended  from  the  same  stock.  This  consan- 
g^nity  is  either  lineal  or  collateral.  Lineal  consanguinity  b 
that  which  subsists  between  persons  of  whom  one  is  descended 
in  a  right  line  from  the  other ;  as  between  father,  grandfather, 
and  great  grandfather.  Every  generation  in  this  direct  lineal 
consanguinity,  constitutes  a  degree,  reckoning  either  upwards  or 
downwards.  Collateral  consanguinity  is  that  which  subsists  be- 
tween persons  lineally  descended  from  the  same  ancestor,  who  is 
the  stwps^  trunk,  or  common  stocky  but  who  do  not  descend  the 
one  firom  the  other. 

7.  The  method  of  computing  the  degrees  of  consanguinity  by 
the  canon  law,  which  our  law  has  adopted,  is  as  follows : — ^We 
begin  at  the  common  ^ancestor,  and  reckon  downwards ;  and 
in  whatever  degree  the  two  persons,  or  the  most  remote  of  them, 
is  distant  from  the  common  ancestor,  that  is  the  degree  in  which 
they  are  said  to  be  related. 

8.  With  respect  to  the  persons  who  are  capable  of  claiming 
an  estate  in  fee  simple,  as  the  heirs  of  one  who  died  seised  there* 
of,  they  must  be  first  legitimate ;  secondly,  natural- bom  sub- 
jects, or  naturalized,  or  made  denizens  ;  thirdly,  not  attainted 
of  high  treason  or  felony,  or  claim  through  any  ancestor  who 

They  mnet  be  ^^  attainte  d  of  treason  or  felony* 

legitimate.  9.  No  person  can  succeed  to  an  estate  as  heir,  who  is  not 

bom  in  lawful  matrimony :  for  it  is  a  maxhn  of  law,  that  A«- 
Tt9  kgithnus  €8t  quern  nt^ia  demanstratU  ;  and  a  bastard,  being 
JiUus  nulMuSi  can  neither  inherit  from  its  father  nor  mother ; 
consequently  can  have  no  heirs  but  his  own  children. 

10.  By  the  old  law,  if  the  husband  was  within  the  four  seas, 
and  bis  wife  had  issue,  no  evidence  would  be  admitted  to  prove 
such  issue  a  bastard,  unless  the  husband  was  incapable  of  pro* 
creation.     But  Mr.   Rargrave  has  observed,  that  this  was  nev- 

CkK)drightv.  er  a  universal  rule;  and  that  it  has  been  long  settled,  that  not 
4  Term  R.  only  proof  of  being  out  of  the  kingdom,  but  also  every  other 
kind  of  evidence  tending  to  prove  the  impossibility,  or  even  im- 
probability, of  the  husband's  bemg  the  father,  is  admissible. 
And  in  the  late  claim  to  the  earldom  of  Banbury,  the  House  of 
Lords  adhered  to  this  principle. 

11.  With  respect  to  posthumous  children,  the  role  formerly 
was,  that  they  must  be  bom  withm  nine  months,  or  40  we,eh% 
after  the  death  of  the  husband.  But  now  the  Courts  ccmsider 
nine  months  merely  as  the  usual  time,  and  do  not  decline  exei^ 
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cising  the  discretion  *of  allowing  a  longer  space,  where  the  *  840 

opinion  of  phjsicianfi,  or  the  circumstances  of  the  case,  hare 
required  it.     In  a  late  instance,  upon  an  issue  directed  out  of  p*^**""  J« 
Chancery,  a  child  bom  48  weeks,  except  one  day,  after  the  hus-  r^47. 
band's  death,  was  found  to  be  legitimate. 

1 2.  Where  a  widow  is  suspected  of  feigning  herself  preg-  l  ^nst.  8  ^. 
nant,  with  a  view  to  produce  a  supposititious  child ;  the  pre-  JJ]  }] 
sumptive  heir  may  have  a  writ  de  ventre  tnspiciendo,  to  examine 
whether  she  be  pregnant  or  not ;  and  if  she  be   pregnant,  to 

keep  her  under  a  proper  restraint,  till  she  be  delivered. 

13.  No  person  is  capable  of  inheriting  lands,  unless  he  is  a  ^^^  natural* 
natural-born^  subject,  or  naturalized  by  act  of  parliament,  or  j^^^  ^^ 
made  a  denizen  by  the  king's  letters  patent ;  and,  by  the  com- 
mon law,  every  person  bom  out  of  the  king's  dominions  or  allegi- 
ance, was  deemed  an  alien.     But  by  the  stat  25  Edw.  III.  st  2. 

it  was  enacted,  that  all  children  born  abroad,  whose  fathers 
and  mothers  were,  at  the  time  of  their  birth,  in  allegiance  to  the 
King,  and  the  mother  had  passed  the  seas  with  her  husband's 
consent,  might  inherit,  as  if  born  in  England. 

14.  By  the  stat.  7  Ann.  o«  5.  it  is  enacted,  that  the  children 
of  all  natural  bom  subjects,  bom  out  of  the  allegiance  of  Her 
Majesty,  her  heirs  or  successors,  shall  be  deemed  to  be  natural- 
born  subjects.  And  by  the  stat.  4  Geo.  IL  c.  21.  reciting 
that  doubts  had  arisen  respecting  the  constmction  of  the  stat.  7 
Ann.,  it  is  enacted,  that  all  children  horn  out  of  the  ligeance  of 
the  Crown  of  England,  or  wMch  should  be  bom  out  of  such  li- 
geance, whose  fathers  were  or  should  be  natural-bom  subjects 
at  the  time  of  the  birth  of  such  children,  should  by  virtue  of  die 
said  act  of  7  Ann.  and  of  this  act,  be  adjudged  to  be  natural- 
born  subjects ;  ^provided  their  fathers  were  not  attainted  of  ^^^ 
high  treason,  or  liable  to  the  penalties  of  high  treason,  in  case 

of  their  returning  to  Great  Britain  or  Ireland,  or  in  the  service 
of  any  state  in  enmity  with  the  Crown  of  England. 

15.  By  the  statute  13  Geo.  III.  c.  21.  it  is  enacted,  that  all 
persons  bora  out  of  the  ligeance  of  the  Crown  of  England,  whose 
fathers  were  or  should  be,  by  virtue  of  the  statutes  7  Ann.  and 
4  Gko.  II.,  entitled  to*  the  rights  and  privileges  of  naturathom 
subjects,  should  be  deemed  naturaUbom  subjects* 

16.  In  consequence  of  these  statutes,  all  persons  bora  out  of 
the  King's  ligeance,  whose  fathers  and  grandfathers  were  nat- 
ural-bom subjects,  are  held  to  be  natural-bom  subjectSy  and  as 
«uch  are  capable  of  inheriting. 

17.  It  was  held  in  the  reign  of  Charles  I.,  that  under  the  gj^^cro. 
stat  25  Edw.  IIL   ther-child  of  an  EngUsh  merchant,  bom  car.  eoir 
abroad,  whose  mother  was  an  alien,  should  inherit.    This  de- 
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termination  was  founded  on  the  principle  that  the  words  of  the 
Stat.  25  Edw.  III.  whose  fathers  and  moth^Si  should  be  con- 
strued in  the  disjunctive.  But  this  mode  of  construction  ha^ 
been  denied  in  the  foUowing  case. 
!poeT.:^nM,  18^  Henrietta  Knight,  a  natural-bom  subject,  quitted  the 
300.  kingdom,  and  married  Count  Duroure,  an  alien,  by  whom  she 

had  a  son,  born  abroad.  The  question  was,  whether  this  son 
was  capable  of  inheriting  lands  in  England,  as  heir  to  his  mother. 
Lord  Kenjon  said,  that  supposing  there  existed  any  doubts 
respecting  tt^  meaning  of  the  stat  25  Edw.  HI.  yet  the  sub- 
sequent statutes  operated  as  a  parliam^tary  exposition  of  it ; 
particularly  the  stat.  4  Geo.  II.  c.  21.  which  had  closedjthe 
question,  by  enacting  that  all  children  born  out  of  the  ligeance 

*  342  of  the  Crown,  ^whose/otA^r^  were  natural-born  subjects,  should 

be  naturat-bom  subjects.     And  also  the  stat.  IS  Geo.  II.  c.  21. 

which  extended  the  same  privilege  to  grandchildren ;  but  still 

confined  them  to  the  paternal  line :  from  which  it  clearly  fol- 

1  V«iit.  422.   lowed  that  a  person  bom  in  foreign  parts,  and  of  a  foreign  fath-^ 

er,  did  not  derive  inheritable  blood,  in  tiiis  kingdom,  from  his 

mother. 

▼.^p&ce^  ^^*  If  an  alien  has  two  sons  bom  in  England,  the  one  may 

1  Vent.  413.   inherit  from  the  other,  though  none  of  them  can  inherit  to  their 

omm.      .  jgg^^jj^ .  Ujj.  ^jj^  descent  between  them  is  immediate ;  and  one 

shall  make  his  title  in  a  writ  ot^mort  cf  ancestor  as  heir  to  his 

Id.  416, 417.    brother,  without  mention  of  the  father. 

k  426.  gQ^  Formerly,  where  an  alien  was  medius  antecessor^  no  title 

could  be  derived  through  him ;  but  still  an  alien  does  not  im- 
pede the  descent.     Thus,  if  an  eldest  son  were  an  alien,  the 
law  took  no  notice  of  him  ;  and  the  lands  would  descend  to  the 
younger  brother.     So  if  a  person  purchased  land,  and  died, 
leaving  no  relation  on  the  part  of  his  father,  but  an  alien,  it 
But  a  Title     ^^^^^  descend  to  the  heir  on  the  part  of  the  mother, 
maybe  '  *         21.  By  the  stat.  II  &  12  Will.  III.  c.  6.  it  is  enacted,  that 
ttroashaa      ^^  Persons,  being  natural-bom  subjects,  may  inherit  and  make 
AUen.  *^«ir  ti^lc  by  descent  from  any  of  their  ancestors,  lineal,  or  col- 

lateral, although  their  father  or  mother,  or  their  ancestor^ 
through  whom  they  derive  their  pedigree,  were  bora  out  of  the 
King's  allegiance.  But  by  a  subsequent  statute,  25  Geo.  II.  c. 
89.,  it  is  provided,  that  no  right  of  inheritance  shall  accrae,  by 
virtue  of  the  former  statute,  to  any  person  whatsoever,  unless 
they  are  in  being,  and  capable  to  take  as  heirs,  at  the  death  of 
the  person  last  seised :  with  an  exception  to  the  case  where 

•  34S  liinds  shall  descend  to  the  daughter  of  an  alien  ;  *  which  descent 

shall  be  devested  in  favour  of  an  after-bom  brother,  or  the  inber* 
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itance  sball  be  diyided  with  an  after-bom  sister  or  sisters ;  ac-  infra  c.  3. 
cording  to'the  usual  nile  of  descents. 

22.  Where  an  alien  is  naturalized  by  act  of  parliament^  he  ^^  oafsraH. 
becomes  as  capable  of  inheriting,  as  if  he  were  a  natural-bom  "eiizIntT^* 
subject     If  an  alien  be  made  a  denizen  by  the   King's  letters 

patent,  and  then  purchases  lands,  bis  son  bom  before  his  deniza*  i  '°s^*  8  «• 
tion  cannot  by  the  common  law  inherit  those  lands  :  but  a  son  ^  '  ^ 
bom  afterwards  may,  even  though  his  eldest  brother  were  Uving. 
For  the  father  before  denization  had  no  inheritable  Uood  to  com* 
municate  to  his  eldest  son  ;  but  by  denization  it  required  an 
hereditable  quafity,  which  was  transmitted  to  his  subsequent 
posterity.  If  he  had  been  naturalized,  such  eldest  son  might 
then  hare  inherited  ;  for  that  cancels  all  defects,  and  is  allowed 
to  have  a  retrospective  energy,  which  simple  denization  has  not. 

23.  Persons  attainted  of  high  treascm  or  felony  are  incapable  Peraont  at- 
of  inberiting|]ands,  or  of  transmitting  them  by  descent  to  their  iTMinheri^or 
posterity.     Thus  Lord  Coke  says, — ^^  If  a  man  be  attainted  of  trantiuit 
treason  or  felony,  he  can  be  heir  to  no  man,  nor  any  man  heir 

to  him  ;  propter  delictum  ;  for  that  by  his  attainder  his  blood  is  \gi*y  ^ "' 
corrupted  ;  and  ;this  corruption  of  blood  is  so  h%h,  as  it  cannot 
absolutely  be  salved  and  restored,  but  by  act  of  parliament." 

24.  A  person  may  however  inherit  from  one  of  his  parents, 
though  the  other  were  attainted  of  treason  or  felony  ;  for  duplica^ 
tus  sanguis  is  not  necessary  in  descents. 

Thus  it  is  stated  by  Jenkins  to  have  been  resolved  in  the  Ex*  Cent  i  Ca^ 

chequer  Chamber,  that  where  an  attainted  person  married  an  ca^S7^  No 

heiress,  and  had  issue  by  her,  that  *issue  should  inherit ;  for  165.  s  Hawk, 

the  marriage  was  lawful,  and  the  issue  claimed  only  from  the  49^'^'  ^^' 
mother.  «  ^4 

25.  Lord  Coke  says,  if  a  man  be  seised  of  lands  in  fee,  and  1 1nst.  16S  fr. 
hath  issue  two  daughters,  and  one  of  the  daughters  is  attainted 

of  felony  ;  the  father  dies,  both  daughters  alive  ;  the  one  moiety 
shall  descend  to  the  one  daughter,  and  the  other  moiety  shall 
escheat 

26.  There  is  a  farther  consequence  of  an  attainder  for  trea-  Corruption  of 
son  or  felony,  which  is,  the  corruption  and  extinction  of  all  he-  3^*5^^'  '  '""*• 
reditary  blood  in  the  person  attainted ;  by  which  he  is  rendered 

not  only  incapable  himself  of  inheriting,  or  of  transmitting  his 
own  property  by  heirship ;  but  he  wQl  also  obstruct  the  de« 
scent  of  lands  or  tenements,  to  his  posterity,  in  all  cases  where 
they  are  obliged  to  derive  their  title  through  him,  from  any  re- 
mote ancestor. 

27.  Tbis  doctrine  is  thus    explained  by  the  Hon.    Cbarles    Lawofror- 
Torke  : — ^*  It  is  a*^  principle  in  all  states,  where  a  man  is  neither  feitura,  4Ui 
a  subject  by  birth,  or  express  compact,  or  has  voluntarily  re- 
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nounced  the  mutual  obligations,  to  consider  him  as  not  within 
their  obedience,  or  even  notice  :  but  when  he  has  forfeited  his 
civil  rights  by  crime,   he  is  regarded  as  still  subject  to  their 
power;  and  in  every  respect  within  the  strict  consideration  of 
the  law  :  that  the  ancient  common  law  of  England  clearly^  pro- 
ceeds upon  this  principle.     Where  a  man  was  not  capid)le  of 
civil  rights  by  nature,  as  an  alien  bom,   and  never  naturalized, 
being  unknown  to  the  law,  he  was  excluded  from  inheriting,  and 
the  next  of  kin  within  the  allegiance,  who  did  not  claim  under 
him,  was  admitted  :  or  where  he  had  incurred  civil  disabilities, 
by  his  own  voluntary  act,  not  criminal  ;  as  one  who  entered  re- 
*^^  ligion,  or  abjured  the  realm,  he  was  taken  to  have  ^undergone 

civil  deaths  and  the  next  in  descent  entered.  But  where  he  is 
attainted  of  treason  or  felony,  the  law  will  not  pass  him  over, 
and  marks  him  out,  m  rei  exemplum  et  infamiam.  Hence  it  is, 
that  though  he  was  never  in  possession,  nor  those  who  claim 
under  him  more  capable  of  inheriting  than  he,  by  reason  of  the 
consequential  disability  arising  from  the  attdnder  of  the  ances- 
tor ;  yet  the  estate  will  be  interrupted  in  its  course  to  the  collat- 
eral ;  and  escheat'' 

P.  C  art  1  ^^'  "^^"^  **  ■*  ^^^  down  by  Lord  Hale,  that  if  there  be  grand- 
Si  6.  '  father,  father,  and  son,  and  the  father  is  attainted  and  dies  in  Ae 
lifetime  of  the  grandfather,  the  son  cannot  inherit  an  estate  in 
fee  simple  from  the  grandfather  :  because  he  must  necessarily 
derive  his  descent  through  his  father  ;  which  he  cannot  do  by 
reason  of  the  attsdnder. 

29.  Where  there  were  two  brothers,  and  the  youngest  had 
VjBT^^V.^^  issue  a  son,  and  was  attainted  of  high  treason,  and  executed  ; 
Cro.  Car.  it  Was  held  that  this  son  conid  not  inherit  from  his  uncle ;  be- 
^  cause  he  must  of  necessity  derive  his  descent  through  h's  Yatfier. 

1  Vent  416         ^^'  ^'  ^^^  ^*  "weve  brothers,  A.  was  attainted,  and  had  is- 

426.  '    sue  C,  and  died  :  C.  purchased  lands  and  died  without  issue. 

Held  that  B.,  his  uncle,  could  not  inherit  from  him  ;  because  he 

^   must  derive  his  descent  through  A.,  who  was  the  medius  anees- 

for,  and  incapable. 

Byer,4Sfl.         3j^  If  a  man  has  two  sons,   and  the  eldest  is  attainted,  and 

afterwards  the  father  dies  seised  of  an  estate  in  fee  simple,  the 

younger  brother  cannot  inherit  from  the  father  ;  for  the  elder 

brother,  though  attainted,  is  still  a  brother,  and  no  other  can  be 

Hot.  Pari.       ^^^^  *^  *^®  father,  while  he  is  alive. 

vol.  3.  440.         This  was  considered  as  such  a  hardship,  that  in  1    Hen.  IT. 

•  346  a  petition  was  preferred  by  the  Commons  •to  the  King,  pray- 

ing, that  where  the  eldest  son,  during  the  life  of  the  father,  waa 
attainted,  the  next  brother  might  notwithstanding  succeed,  as 
heir  to  his  father  :  to  which  the  King  answered,*— "  Let  the 
common  law  run.'' 


TUk  XXIX.  Denent.  Ch.  u.  §  32— 36.  «27 

32.  It  18  however  a  general  rule,  that  the  attainder  of  a  per- 
son who  need  not  be  mentioned  in  the  derivation  of  the  descent, 
does  not  impede,  let  the  ancestor  be  never  so  remote  :  therefore, 
where  a  person  may  claim  as  heir  to  an  ancestor,  without  being 
obliged  to  derive  his  descent  through  an  attainted  person ;  he 
wOI  not  be  affected  by  his  attainder. 

83.  Thus,  in  the  case  of  the  attainder  of  an  elder  son,  if  such  Hob.  334. 
elder  son  dies  in  the  lifetime  of  his  father,   without  issue,  the  Cro.  Cw. 
younger  son  will  then  inherit  from  the  father  ;  because  he  can  Hale,  P.  C. 
derive  his  descent  from  him,  without  claiming  through  or  men-  *»*•• 
tioning  his  elder  brother. 

34.  Lord   Coke  says,  if  a  man  has  issue  two  sons,  and  after  nJby'i  Caie, 
is  attainted,  and  one  of  the  sons  purchases  lands,  and  dies  with-  Palnuip. 
out  issue,  the  other  brother  shall  be  heir  :  for  the  attainder  of 
the  father  only  corrupts  the  lineal  blood,  and  not   the  collateral 
blood  between  the  brothers,  which  was  vested  in  them  before  the 
attainder*     But  some  held,  that  if  a  man,  after  attainder,  have 
issue  two  sons,  the  one  of  them  cannot  be  heir  to  the  other,  be- 
cause they  could  not  be  heir  to  the  father ;  for  that  they  never 
had  any  inheritable  blood  in  them.     It  is  however  now  settled,  CoUingwood 
that  lhiB  descent  between  brothers  is   immediate ;  therefore  that  IVen^Ut^ 
the  attainder  of  the  father  does  not  prevent  his  sons  from  inherit-  3  Salk.  U9. 
kig  from  each  other ;  for  though.the  father  is  medium  differens 
Mfigtwii^,  yet  he  is  jiot  meciMn  d(/r<^^tM  A<Bredf7a^« 

♦35.  Sir  W.  Blackstone  observes,  that  corruption  of  blood  *  ^^'^ 

being  lodced  upon  as  a   peculiar  hardship,  therefore  in  most,  ^  ^^"^■*'  ^^' 
if  not  all,  the  new  felonies,  created  by  parliament  since  the  reign 
of  Henry  VIII.,  it  is  declared  that  they  shall  not  extend  to  any 
corruption  of  blood. 

36.  By  a  statute  passed  in  7  Ann.  it  was  enacted,  that  cor- 
mptiop  of  blood  should  cease  upon  the  death  of  the  two  grand* 
sons  of  James  II.  It  has  however  been  revived  by  a  modem 
statute,  39  Geo.  III.  c.  93.  But  by  a  subsequent  one,  64 
Geo.  IIL  c.  145.,  it  is  confined  to  high  treason,  petit  treason, 
and  murder ;  and  to  the  crime  of  abetting,  procuring,  or  coun- 
selling the  same.f 


t  With  respect  to  restitation  of  bloody  vide  Title  26*  c  S.  i  44. 
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Section  I. 


1st  Canon. 
Inheritances 
lineally  de- 
scend. 


*  349 


Rule  that 
Nemo  est 
hseres  viven- 
tis. 


THE  first  rule  or  canon  of  descent,  as  laid  down  by  Sir 
W.  Blackstone,  is, — *^  That  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seised,  m  infmL" 
tvrni ;  but  shall  never  lineally  ascend.'' 

*To  explain  this  and  the  subsequent  canons  of  descent,  it 
will  be  necessary  to  premise  some  rules  and  principles  of  the 
common  law,  which  are  applicable  to  this  subject. 

2.  It  is  a  rule  of  the  common  law,  that  no  inheritance  can 
▼est,  nor  can  any  person  be  the  actual  complete  heir  of  another^ 
till  the  ancestor  is  previously  dead,  nemo  est  hares  vivenHs. 
Before  that  time,  the  person  who  is  next  in  the  line  of  succes- 
sion is  called  an  heir  apparent,  or  an  heir  presumptive.  Heirs 
apparent  are  such,  whose  right  of  inheritance  is  indeffeasible, 
provided  they  outlive  their  ancestor ;  as  the  eldest  son,  or  his  is« 
sue  ;  who  must,  by  the  course  of  the  common  law,  be  heir  to 
the  father,  whenever  he  happens  to  die.  Heirs  presumptive  are 
such  who,  if  the  ancestor  should  die  immediately,  would  in  the 
present  circumstances  of  thingSi  be  his  heirs  ;  but  whose  right 
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of  inheritance  may  be  defeated  by  the  contingency  of  some  near* 
er  heir  being  born. 

3.  Another  rule  of  the  common  law  respecting  descents  is,  tkm  AnMttor 
that  no  person  can  properly  be  such  an  ancestor,  as  that  an  in-  ™V»*^»» 
heritance  can  be  derived  from  him,  unless  he  has  had  actual 
seisin.     Or,  as  Lord  Coke  expresses  it, — **  A  man  that  claim- 
eth  as  heir  in  fee  simple  to  any  man  by  descent,  must  make  i  intt.  li  k 
himself  heir  to  him  that  was  last  seised  of  the  actual  freehold 
and  inheritance.''     And  Lord  Hale  says — "  The  last    actual  K""**  ®*  ^^• 
seisin  in  any  ancestor,  makes  him,  as  it  were,  the  root  of  the 
descent,  equally,  to  many  intents,  as  if  he  had  been  a  purchas- 
er :  and  therefore  he  that  cannot,  according  to  the  rules  of  de- 
scents, derive  his  succession  from  him  that  was  last  actually 
seised,  though  he  might  have  derived  it  from  some  precedent  an- 
cestor, shall  not  inherit.'' 

^4.  Sir  W.  Blackstone  says,  the  law  requires  this  notoriety  *  «eQ 

of  possession,  as  evidence  that  the  ancestor  bad  that  property  in  2  Comm«  908» 
himself,  which  is  to  be  transmitted  to  his  heir.     The  sebin, 
therefore,  of  any  person  makes  him  the  root  or  stock  from  which 
all  future  inheritance,  by  right  of  blood,  must  be  derived;  which 
is  briefly  expressed  in  the  maxim  of  Fleta,  seUina  facit  stqntem* 

5.  The  nature  of  seisin,  and  the  difference  between  seisin  in 
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deed,  and  seisin  in  law,  has.  been  explained  in  a  former  title.  ' 

It  is  therefore  sufficient  here  to  observe,  that  when  a  person  ac«  Lit.  i  s. 
quires  an  estate  in  fee  simple  in  land  by  descent,  it  is  necessa-  ^  In't.  11  I. 
ry  that  he  should  enter  on  the  lands  to  gain  a  seisin  in  deed,  in       *" 
order  to  transmit  it  to  his  heir ;  for  if  he  has  a  seisin  in  law  on- 
ly, it  will  not  be  sufficient. 

6.  The  rule  is  the  same  with  respect  to  incorporeal  heredita-  14  is  (. 
ments.     So  that  where  an  advowson  in  gross,  or  a  rent,  de- 
sdends  to  a  person,  he  must  actually  present  tathe  church,  and 
receive  the  rent,  before  he  can  become  the  stock  of  a  descent : 

but  if  the  advowson  be  appendant  to  a  manor,  there  actual  seis- 
in 6f  the  manor  will  give  a  seisin  of  the  advowson. 

7.  Where  an  ancestor  acquires  an  esttfte  by  his  own  act,  that  J^?^r?'i* 
is,  by  purchase,  he  is  in  many  cases  allowed  to  transmit  it  to 

his  heirs,  though  he  never  had  actual  sebin  of  it  himself.  Thus 
it  b  laid  down  arguendo,  in  Shelley's  case,  that  if  a  fine  was  1  Rep.  M«. 
levied  to  A.  in  fee,  and  afterwards,  but  before  execution,  A.  di- 
ed, his  heir  might  enter ;  and  though  he  were  the  first  that  en- 
tered, yet  he  should  be  in  by  descent.  It  being  a  rule,  that 
where  the  heir  takes  any  thing  which  might  have  vested  in  the 
ancestor,  the  heir  should  be  in  by  descent.  It  was  however 
observed,  *that  in  a  case  of  thb  kind  the  heir  would  nbt 
Vol.  hi.  89  *  841 
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Id.  99  b. 


Tit  at  e.  6. 


have  been  iu  directly  by  descent,  either  to  be  in  vard,  or  to 
have  had  bis  age,  or  to  have  tolled  the  entry  of  one  who  had 
right. 

8.  In  the  case  of  an  exchange,  if  both  parties  die  before  ei- 
ther enters,  the  exchange  is  totally  void  ;  but  if  one  of  the  par- 
ties enters,  and  the  other  diea  befoi^  entry,  his  heir  may  enter, 
and  shall  be  in  by  descent; 

9.  Trust  estate  or  equitable  interests  in  lands  or  tenements 
may  be  transmitted  to  the  heir,  by  an  ancestor  who  never  had 
obtained  any  kind  of  seisin  of  possession  whatever.  Thus  where 
a  person  contracts  for  the  purchase  of  a  real  estate,  and  dies  be- 
fore it  is  conveyed  to  him,  his  equitable  interest  will  descend  to 
his  heir,  if  not  disposed  of  by  wilL 

10.  We  now  return  to  the  first  canon  of  descent,  in  conse- 
quence of  which,  whenever  a  person  dies  seised  in  fee  simple  of 
a  real  estate,  leaving  issue,  it  immediately  descends  to  such  issue, 
on  whom  the  freehold  in  law  is  cast  before  entry. 

1  i .  It  being  a  rule  of  law  that  the  freehold  shall  never,  if 
featedbythe   possible,   be  in  abeyance,  lands  always  descend  to  the  person 
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who  is  heir  at  the  time  of  the  death  of  the  ancestor ;  but  such 
descent  may  be  defeated  by  the  subsequent  birth  of  a  nearer  heir. 
12.  Thus  where  a  person  dies  leaving  his  wife  ennenf,  the 
common  law,  not  considering  the  infant  in  ventre  matria  to  be 
in  existence,  casts  the  freehold  on  the  person  who  is  then  heir. 
But  when  the  pothumous  child  is  bom,  his  guardian  may  enter 

'  upon  such  heir,  and  take  the  estate  from  him. 

IS..  It  was  formerly  doubted  whether  in  a  case  of  this  kind 

^  the  posthumous  child  was  entitled  to  the  profits  from  the  death  of 
hb  ancestor,  or  only  from  *the  t'mie  of  his  birth.  But  in  a 
modern  case  Lord  C.  J.  De  Grey  laid  it  down  as  clear  law,  upon 
the  authority  of  a  case  in  the  year  books,  Trin.  9  Hen.  VI.  25 
a.  that  a  posthumous  child  was  not  entitled  to  any  profits  receiv- 
ed before  his  birth ;  because  the  entry  of  the  heir  was  congea- 
ble,  till  the  posthumous  child  was  bom. 

14.  If  a  man  has  issue  a  son  and  a  daughter,  and  the  son 
purchases  lands  in  fee,  and  dies  without  issue ;  the  daughter 
shall  inherit  the  land  from  him.  But  if  afterwards  the  father 
has  issue  a  son,  this  son  shall  enter  into  the  land,  as  heir  to  hb 
brother,  and  oust  his  sister. 

15.  So  where  a  son  purchased  land,  and  died  without  issue, 
his  uncle  entered  as  his  heir ;  two  years  after  the  father  had  is* 
sue  another  son,  and  it  was  held  that  such  other  son  might  enter 
on  his  uncle. 

^""m^A      ^^*  '^^^  ^*  ^^^^  ^^  *^  ^"^  ^^^^  ^^  descent,  by  which 
Uam.  parents,  and  all  lineal  ancestors,  are  excluded  from  succeeding^. 
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to  the  bheritance  of  their  oflbpring^  is  derived  from  the  feudal 

law,  in  which  we  have  seen,  it  was  a  settled   maxim  that  the 

ascending  line  should  in  no  case  inherit.     This  rule  was  fiilly  PSJ*'**  ^*  '• 

established  in  England  in  the  time  of  Henry  11. ;  for  Glanville 

writes,  hmrtdUas  nunquam  a%item  nattardlUerf   ascendit.     And  it  ^^  *^*  «•  !• 

was  probably  derived  immediately  to  us  from  the  customs  of 

Normandy. 

17.  "  If  (says  Littleton,  §  3.)  there  be  father  and  son,  and  ^MwlfSiS. 
the  father  hath  a  brother  that  is  uncle  to  the  son,  and  the  son 
purchase  land  in  fee  simple,  and  die  without  issue,  Uving  his 

father ;  the  uncle  shall  have  the  land,  as  heir  to  the  son,  and 
not  the  father,  yet  the  father  is  nearer  of  blood  :  because  it  is 
a  maxim  in  law,  |hat  inheritance  may  lineally  descend,  but  not 
^ascend.     Yet  if  the  son,  in  thb  case,  die  without  issue  and  •  {53 

his  uncle  enter  into  the  land,  as  heir  to  the  son,  as  by  law  he 
ought,  and  after  the  uncle  dieth  without  issue  living ;  the  fa- 
ther shbll  have  the  land,  as  heir  to  the  uncle,  and  not  as  heir  to 
the  son.. 

18.  Lord  Coke  has  observed  on  this  passage,  that  ii  the  un<  llait  Ufr. 
cle  does  not  enter,  the  father  cannot  inherit  from  him  ;  because 

he  must  make  himself  heir  to  the  person  last  seised,  which  the 
uncle  was  not ;  for  the  person  last  seised  was  the  son,  to  whom 
the  father  cannot  make  himself  heir. 

1 9.  A  father  or  mother  may  however  be  cousin  to  their  own 
child,  and  in  that  relation  may  inherit  from  him,  notwithstand- 
ing the  relation  of  father  or  mother. 

20.  A  son  died  seised  of  lands  in  fee,  without  issue,  or  broth-  ^•^T^^T' 
er  or  sister,  but  leaving  two  cousins  his  heirs  at  law,  one  of  2  P.  Wmi. 
whom  was  his  own  mother.     And  the  question  was,  whether  ^^^ 

the  mother  could  take  as  heir  to  her  son.  It  was  determined 
by  Sir  J.  Jekyll,  M.  R.  that  though  a  father  or  mother  could 
not,  as  father  or  mother,  inherit  immediately  after  their  son, 
yet  if  the  case  should  so  happen,  that  the  father  or  mother  were 
couBin  to  the  son,  and  as  such  his  heir,  they  might  take  not- 
withstanding ;  and  that  here,  though  the  heir  was  also  mother, 
this  did  not  binder  her  from  taking  in  the  capacity  or  relation  of 
cousin. 

SI.  The  second   canon  or  rule  of  descent  is,— -"that  the 
male  issue  shall  be  admitted  before  the  female."    Thus  sons  Ma£t*^feiw 
shall  be  admitted  before  daughters  ;  or,  as  Lord  Hale  express-  r«dtoJ^- 
es  it,   "  in  descents  the   law   prefers  the  worthiest  of  blood :  gj^***^  ^^^ 
therefore  the  son  inherits  and  excludes  the  daughter.     The 
brother  is  preferred  before  die  sister,  the  uncle  before   the 
aunt.**    But  daughters  succeed  before  collateral  relations ;  and 
10  *aQ  cases  of  descent,  femalei  are  preferred  to  more  remote  ^  S04 
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males;  our  law  steering  a  middle  coarse  between  the  absolute 
t  Comm.  214.  rejection  of  females,  and  the  putting  them  on  a  footing  with 
males. 

22.  The  third  canon  or  rule  of  descent  is, — "  that  where 
there  are  two  or  more  males,  in  equal  degree  the  eldest  only 
shall  inherit,  but  the  females  altogether.''  The  doptrine  of 
primogeniture  is  also  of  feudal  origin  ;  for  though  upon  the  first 
introduction  of  hereditary  feuds,  they  descended  to  all  the  sons, 
yet  that  course  was  changed  by  a  constitution  of  the  EmperoF 
Frederick.  This  practice  appears  to  have  been  first  introduced 
into  England  by  William  I.  but  was  only  applied  to  honorary 
and  military  feuds,  which  could  not  be  divided  without  great 
inconvenience. 

23.  Thus  we  team  firom  Glanville,  that  in  the  reign  of  Hen-» 
ry  11.  estates  h^ld  by  military  service  descended  to  the  eldest 
son  only ;  and  estates  held  in  socage  were  partible  among  all 
the  sons.  Cum  qms  ergo  h<Bred%  taiem  habenif  moriatoTy  H  tini* 
cum  filium  hesredem  habuerU  indUtincte  vertan  eat  quod  JUius  iUe 
pcUri  s%M  succedU  in  totum.  Si  plures  reUquerit  filiosy  tunc  dis- 
tingtutur  utrum  iUe  Juerit  mUeSy  sice  per  feudum  militare  tenens, 
aut  liber  sokemannus ;  quia  si  rnles  Jueriif  vel  per  miliUam  te- 
nensy  tunc  secundum  jus  regrd  JIngU<By  primogenUus  JUius  patri 
succedity  in  toium.  Ita  quod  nullus  frcUrum  suorum  partem  tn- 
de  de  jure  petere  potest.  Si  vero  fuerit  liber  sokemannus,  tunc 
quidem  dividetur  hitreditas  inter  omnes  filiosy  quotquot  sunt,  per 
partes  equales. 

24.  The  right  of  primogeniture  appears  however  to  have 
been  fully  established  in  the  reign  of  Hen.  Ill  in  socage  lands, 
as  well  as  In  those  held  by  a  military  service.  For  Bracton, 
in  stating  the  law  of  descents,  *say&-7-/Sfi  quis  plures  habet  JUios, 
jus  proprietatis  semper  descendit  ad  primogenitumy  eo  quod  ipse  m- 
venius  est  prima  in  rerum  natura. 

25.  As  to  the  females,  all  being  equally  incapable  of  per- 
forming any  military  service,  there  could  be  no  reason  for  pre- 
ferring the  eldest ;  and  therefore  Littleton  states  the  law  to  be, 
that  where  a  man  or  woman,  seised  of  lands  in  fee  or  in  tail, 
hath  issue  but  daughters,  they  shall  all  equally  inherit,  and  make 
but  one  heir,  and  are  called  parceners  by  descent. 

26.  The  fourth  canon  or  rule  of  descent  is,  '^  That  the  lineal 
descendants  in  infinitum  of  any  person  deceased  shall  represent 
their  ancestor ;  that  is,  shall  stand  in  the  same  place  as  the  per* 
son  himself  would  have  done,  had  he  been  living.'' 

**  Hence  it  is  (says  Lord  Hale)  that  the  son  or  grandchild, 
whether  son  or  daughter,  of  the  eldest  son,  succeeds  before  the 
younger  son ;  and  the  son  or  grandchild  of  the  eldest  brother  Jbe- 
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fore  the  joangest  brother.  And  so  through  all  the  degrees  of 
iuccessbn,  by  the  right  of  representation,  the  right  of  proidmity 
is  transferred  from  the  root  to  the  branches,  and  gives  them  the 
same  preference  as  the  next  and  worthiest  of  blood.'' 

27.  It  follows  from  this  rule,  that  the  nearest  relation  is  notiiatuio^. 
always  the  heir  at  law,  as  the  next  cousin,  jure  representationis  is 
preferred  to  the  next  cousin  jure  propinquUaHs.  And  the  taking 
by  representation  is  called  succession  per  sttrpesy  according  to 
the  roots  ;  since  each  branch  inherits  the  same  share  that  there 
root  or  etirps^  whom  they  represent,  would  have  taken. 

38.  **  This  right  (continues  Lord  Hale)  transferred  by  repre*  Hi»t  c.  n. 
sentatioi^  is  infinite  and  unlimited,  in  the  degree  of  those  that  ^ 
descend  from  the  represented,     *For  the  son,  the  grandson, 
and  the    great  grandson,  and  so  in  infinilumf   enjoy  the  same  ^^' 

privilege  of  representation  as  those  from  whom  they  derive  their 
pedigree  had,  whether  it  be  in  descents  lineal  or  transversal; 
therefore^  the  great  grandchild  of  the  eldest  brother  whether  it 
be  a  son  or  a  daughter,  shall  be  preferred  before  the  younger 
brother,  because  though  the  female  be  less  worthy  than  the  male, 
yet  she  stands  in  right  of  representation  of  the  eldest  brother  who 
was  more  worthy  than  the  younger." 

29.  So,  *^  if  a  man  have  two  daughters,  and  the  eldest  dies     ^^' 
in  the  life  of  the  father,  leaving  six  daughters  and  then  the 
father  dies,  the  youngest  daughter  shall  have  an  equal  share 
with  the  other  six  daughters,  because  they  stand  in  represen- 
tation and  stead  of  their  mother,  who  could  have  but  a  moiety." 

SO.  The  fifth  canon  or  rule  of  descent  is,  "  That  on  fail*  st^  ca^Q^ 
ure  of  lineal  descendants  or  issue  of  the  person  last  seised,  the  Coiiatarai 
iaheritance  shall  descend  to  his  collateral  relations,  being  of  ^^*^^''^'' 
the  blood  of  the  first  purchaser,  subject  to  the  three  preceding 
rules." 

31.  It  is  a  maxim  of  the  common    law,  that  no  person  <^&n  ^pi,^  fl^-, 
inherit  aD  estate  unless  he  is  descended  from  the  first  purchaser  matt  b«  d«- 
or  acquirer  of  it.     This  rule  is  to  be  found  in  the  Grand  Coua^  thelttrtt  ^*^ 
tumier  pf  Normandy,   c.  25.,  from  whence  it  was  introduced  Purcbaier.  i 
here,  and  is  plainly  derived  from  the  feudal  law.     For  when  *«*■*•  ^^'*v 
feuds  first  became  heriditary,  no  person  could  succeed  to  a  /eti- 
dum  novum  but  the  lineal  descendants  of  the  first  acquirer,  who 
was  called  the  purqtdsitor.    So  that  if  a  person  died  seised  of  a 
feud  of  his  own  acquiring,  without  leaving  issue,  it  did  not  go 
to  his  brothers  but  reverted  to  the  donor.     If  it  was /etuJum  on- 
ttftfum,  that  ia,  if  it  had  descended  to  the   proprietor  from  any 
*of  his  ancestors,  then  his  brothers,  or  such  other  collateral  re-  «  $57 

lations  as  were  descended  from  the  person  who  first  acquired  it, 
Oftight  succeed* 
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SComm.9t].  32.  When  the  feudal  rigour  was  in  part  abated,  a  metibod 
was  invented  to  let  in  the  collateral  relations  of  the  first  purchas- 
er to  the  inheritance  9  by  granting  a  feudum  novunif  to  hold 
vt  feudum  antiquum ;  that  is,  with  all  the  qualities  annexed  to  a 
feud  derived  from  his  ancestors  ;  and  then  the  collateral  relations 
were  admitted  to  succeed,  even  in  infinitum ;  because  they  might 
have  been  of  the  blood  of  the  first  imaginary  purchaser. 

3?.  In  imitation  of  this  rule,  it  has  long  been  established  in 
England,  that  every  acquisition  of  an  estate  in  fee  simple  by 
purchase,  shall  be  considered  as  a  feudum  antiquum^  or  feud  of 
indefinite  antiquity  :  therefore  the  collateral  kindred  of  the  gran- 
,tee,  or  descendants  from  any  of  his  lineal  ancestors,  by  whom 
the  lands  might  possibly  have  been' purchased,  are  capable  of  be* 
ing  called  to  the  inheritance. 
^  34.  But  where  an  estate  has  really  descended,  in  a  course  of 
inheritance,  to  the  person  last  seised,  the  strict  rule  of  the  feu- 
dal law  is  still  observed  ;  and  none  are  admitted  but  the  heirs 
of  those  through  whom  the  inheritance  has  passed  ;  for  all  others 
have  demonstrably  none  of  the  blood  of  the  first  purchaser  in 

T¥'  L     11       them. 

120.    *  35.  Thus  Lord  Hale  says,  if  the  son  purchases  land,  and 

dies  without  issue,  it  shall  descend  to  the  heirs  on  the  part  of 
the  father  ;  and  if  he  leaves  none,  then  to  the  heirs  on  the  part 
of  the  mother  :  because  though  the  son  has  both  the  blood  of  the 
father  and  the  mother  in  him,  yet  he  is  of  the  whole  blood  of  the 
mother  ;  and  the  consanguinity  of  the  *  mother  are  consangmui 
cogYioti  of  theson.  On  the  other  side,  if  the  father  had  pur- 
chased land,  and  it  had  descended  to  the  son,  and  the  son  had 
died  without  issue,  and  without  any  heir  on  the  part  of  the  fath- 
er ;  it  should  never  have  descended  m  the  line  of  the  mother^ 
but  escheated.  For  though  the  consanguinei  of  the  mother  were 
the  consangmnei  of  the  son,  yet  they  were  not.  of  consanguinity 
to  the  father,  who  was  the  purchaser.  But  if  there  had  been 
none  of  the  blood  of  the  grandfather,  yet  it  might  have  resorted 
to  the  line  of  the  grandfather  ;  because  her  consanguinei  were  as 
well  of  the  blood  of  the  father,  as  the  mother's  consanguinity  is 
of  the  blood  of  the  son  :  consequently,  also,  if  the  grandfather 
had  purchased  lands,  and  they  had  descended  to  the  father,  and 
from  him  to  the  son,  if  the  son  had  entered,  and  died  without 
issue,  his  fathers,  brothers,  or  sisters,  or  their  descendants  ;  or 
for  want  of  them,  his  grandfather's  brothers  or  sisters,  or  their 
descendants  ;  or  for  want  of  them,  his  greatgrandfather's  broth- 
ers or  sisters,  or  their  descendants  ;  or  for  want  of  them,  any  of 
the  consanguinity  of  the  greatgrandfather  or  brothers  or  sisters 
of  the  great  grandmother,  or  their  descendants^  might  have  in- 
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herited ;  for  the  consanguinity  of  the  great  grandmother  was 
the  consanguinity  of  the  father  :  but  none  of  the  line  of  the 
mother  or  grandmother,  viz.  the  grandfather's  wife,  should  have 
inherited;  for  that  they  were  not  of  the  blood  of  the  first  pur- 
chaser* And  the  same  rule  e  canverso  holds  in  purchases  in  the 
line  of  the  mother  or  grandmother  :  they  shall  always  keep  in 
the  same  line  that  the  first  purchaser  settled  them  in.  _. 

36.  It  follows,   that  where  lands  descend  to  a  person  on  the  parte  pauraa 
part  of  his  father,  none  of  his  relations  *on  the  part  of  his  •t  matema. 
mother  can  inherit  them.     And  vice  versa  where  lands  descend  ^^^ 
to  a  person  from  his  mother,  no  relation  on  the  part  of  his  fath-  Ooodtitle  ▼.' 
er  can  inherit  them.     Inheritances  of  this  kind  cannot  however  White, 

be  created  by  any  act  of  the  parties :  for  if  a  person  gives  lands  2nx  N.  a  "** 
to  another,  to  hold  to  him  and  his  heirs,  on  the  part  of  his  moth-  i  Imt.  13  a. 
cr ;  yet  the  heirs  on  the  part  of  the  father  shall  inherit.     For  ^7^*^'  ^' 
DO  man  can  create  a  new  kind  of  inheritance,  not  allowed  by 
the  law ;  therefore  the  words,  on  the   part  of  his  mother,  are 
void. 

37.  Where  a  person  is  seised  in  fee  simple  by  descent  ex  parte  What  Acts 
jNtfema  or  mcKtemOy  there  are  many  acts  which  may  be  done  by  J^gcent' 
SQch  a  person,  that  will  operate  so  as  to  make  him  a  new  pur- 
chaser of  the  estate  ;  by  which  means  it  will  become  a  feud  of 
indefinite  antiquity,  and  descendible  to  his  heirs  general,  whether 

of  the  paternal  or  maternal  line. 

38.  Thus  Lord  Coke  says,  if  a  person  be  seised  of  lands,  as  1  Imt,  is  ft. 
heir  of  the  part  of liis  mother,  and  makes  a  feofOnent  in  fee,  and 

takes  back  an  estate  to  him  and  to  his  heirs,  this  is  a  new  pur- 
chase :  and  if  he  dies  without  issue,  the  heirs  of  the  part  of  the 
fadier  shall  inherit. 

Mr.  Hargrave  has  observed  on  this  passage,  that  Lord  Coke 
mast  be  understood  to  speak  of  two  distinct  conveyances  in  fee. 
The  first  passing  the  use,  as  well  as  the  possession,  to  the  feof- 
fee, and  so  completely  divesting  the  feoffor  of  all  interest  in  the 
l&nd  ;  and  the  second  regranting  the  estate  to  him. 

Bo  if  a  person  seised  ex  parte  matema  makes  a  feoffment  in      ^' 
fee,  reserving  a  rent  to  himself  and  his  heirs,  this  rent  will  go  to 
the  heirs  ex  parte  patema  ;  because  the  feoffment  in  fee  was  a 
total  disposition  of  the  estate  ;  and  the  rent  was  acquired  by  pur- 
<^se. 

*39.  The  renewal  of  a  lease  for  lives  being  considered  as  a  *  860 

n^w  acqukition,  the  person  renewing  becomes  a  purchaser,  and 
the  descent  is  thereby  altered. 

40.  Elizabeth    Mason  having  purchased  a  lease  for  three  ^^  ^* 
lives,  died,  leaving  Mary  her  daughter  and  heir,  an  infant  precl  isClia. 
Two  of  the  lives  being  dead,  the  guardians  of  the  infant,  out  of  ^^^ 
the  profits  of  the  estate,  took  a  new  lease  to  the  infant  and  her 
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heirs,  for  three  new  lives :  and  afterwards  the  infant  died  with* 
out  issue. 

The  question  Vas,  whether  this  lease  should  descend  to  the 
heirs  of  the  infant  ex  parte  partema  or  matema.  It  was  contend- 
ed that  it  should  go  to  the  heirs  ex  parte  malema^  heing  a  re- 
newal only  of  the  old  lease,  and  under  the  old  trust.  For  if 
the  infant  heir  had  died  without  issue  before  the  renewal,  living 
the  surviving  cestui  que  i>ie,  there  had  been  no  question  of  it ; 
and  so  ought  the  new  lease,  being  renewed  out  of  the  profits  of 
the  old  lease. 

The  Master  of  the  Rolls  held  that  the  renewed  lease  was  a 
new  acquisition,  which  vested  in  the  daughter  as  a  purchaser  ; 
therefore  it  should  first  go  to  the  heirs  of  the  part  of  the  father. 
The  Lord  Keeper  Harcourt  coming  into  Court,  said  he  was  of 
the  same  opinion. 

PBf4l.  In  a  subsequent  case,  exactly  similar,  it  was  objected 
that  the  renewal  was  an  act  done  by  a  guardian  only^  during  the 
minority  ;  and  ought  not  to  prejudice  any  who  take  by  repre* 
sentation  ;  it  being  merely  voluntary,  and  not  of  necessity.  But 
Lord  Hardwicke  answered,  that  if  this  had  been  wiptouly  done 
by  the  guardian,  without  any  veal  benefit  to  the  infant,  it  would 
have  been  proper  to  have  come  into  a  court  of  equity  to  be  re- 
lieved against  it.  But  here  was  a  just  and  reasonable  occasion 
for  what  the  ^guardian  had  done  :  here  one  life  being  dead,  surw 
rendering  the  old  and  taking  a  new  lease  was  the  most  benefi- 
cial purchase  for  the  infant  that  could  be ;  therefore  ought  to 
have  the  same  consequence  as  if  done  by  the  infant  herself,  at 
her  full  age  :  and  go  to  h^r  heirs  ex  parte  patema.  That  the 
case  of  Mason  v.  Day,  was  exactly  in  point 

42.  A  trust  estate  being  descendible  in  the  same  manner  as  a 
legal  one,  where  the  trust  estate  descends  from  the  mother,  it 
will  go  to  the  heirs  ex  parte  matema :  but  where  the  legal  es- 
tate descends  ex  parte  matema^  and  the  trust  estate  ex  parte 
paterrui^  or  vice  versoy  the  trust  estate  will  merge  in  the  legale 
and  both  will  follow  the  line  through  which  the  legal  estate  de- 
scended. 

43.  Serjeant  Selby  agreed  for  the  purchase  of  the  estate  in 
question,  and  paid  for  it,  but  died  before  any  conveyance  was 
made ;  having  by  his  will  devised  all  his  real  and  personal  es- 
tate to  his  wife,  in  trust  to  educate  and  maintain  his  son,  until 
he  should  attain  the  age  of  21  years  ;  and  afterwards  in  trust 
to  convey  all  the  rest  of  his  real  estate  to  his  son  and  his  heirs. 
After  the  testator's  death,  the  estate  was  conveyed  to  Mrs.  Sel- 
by, who  died  before  the  son  attained  21;  but  he  afterwards 
attained  that  age,  and  died  in  possession  of  the  estate.     The 
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lesaor  of  the  jdiaintiff  was  his  heir  at  law  ou  the  part  of  his  mo- 
ther, and  the  defendants  were  his  heirs  at  lavv^  on  the  part  of  his 
father's  mother. 

Lord  Mansfield  said, — ^*  Serjeant  Selby,  after  his  purchase, 
was  owner  of  the  equitable  estate,  and  had  a  right  to  go  into 
Chancery  to  compel  a  conveyance.  After  bis  death  the  vendor 
conveyed  to  the  widow,  which  conveyance  was  absolutely  in 
trust  for  the  son.  He  outlived  his  mother,  by  whose  death  the 
trust  *  estate  was  completely  vested  in  him,  and  the  legal  estate  ii^  3^2 

descended  to  him  from  her.     The  question  was,  to  whom  the 
estate  descended  on  the  death  of  the  son.     If  it  descended  from 
the  inother,  the  lessor  of  the  plaintiff  took  it  as  heir  at  law  : 
but  it  was  contended,  that  though  he  was  heir,  there  was  a  trust 
for  the  paternal  heirs  ;  and  it  was  said  to  be  settled,  that  the 
Court  would  not  suffer  a  trustee  to  recover  in  ejeetment  against 
a  cestui  que  trust.     A  case  so  circumstanced  as  this  in  every 
particular,  probably  never  existed  before,  and  perhaps  never 
might  again  ;  but  cases  must  often  have  happened  in  which  the 
general  question  would  arise,  viz.  whether,  when  cestui  q.ue,  trust 
takes  in  the  legal, estate,  possesses  under  it,  and  dies,  the  legal 
and  equitable  estates  should  open  on  his  death,  and  he  severed 
for  the  different  heirs.     Consider  first  upon  authority,  and  sec- 
ondly upon  principle.     First,  no  case  had  ever  existed  where  it 
had  been  so  held  ;  none  where  the  heir  at  law  of  one  denominar 
tion  had,  on  the  death  of  the  ancestor,  been  considered  as  a  trus- 
tee for  the  heir  at  law  of  another  denomination  ;  who  would  have 
taken   the  equitable  estate,  if  that  and   the  legal  estate  had 
not  undted.     Seconifly,  on  principle,   it   seemed  to  him   im- 
possible ;  for    the    moment   both    met  in  the    same    person^ 
there  was  an  end    to  the   trust :  he    had    the    legal    interest 
and  all  the  profits  by  his  best  title.    A  man  could  not  he  trus- 
tee for    himself.    Why  should  the  estates  open  upon  his  death  1 
What   equity  had  one  set  of  heirs,  more  than  the  other  1  He 
ought  dispose  of  the  whole  as  be  pleaded  :  if  he  did  not,  there 
was  no  room  for  Chancery  to  interpose  ;  and  the  rule  of  lav 
must  prevail     Q^acmque  via  dfU(h  therefore^  the  lessor  was 
entitled;     If  the  question  was  doubtfiil,  then  in  th^  Court  of  K. 
B.  the  legal  right  must  prevail :  *if  the  weight  of  opinion  and  ^^^ 

argument  ^f  as,  that  the  legal  estote  must  draw  the  trust  after 
it ;  the  case  was  still  stronger  against  the  defendant'^ 

Judgment  for  the  pleiatiff* 

44.  Where  an  estate  is  devised  to  an  heir  at  law,  in  such  -^    jj,      g 
manner  as  to  make  him  a  purchaser  of  it,  the  descent,  will  ba  to. 
the  heirs  ex  panfte  patema.  . 

Vol.  III.  3Q 
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y^**  ^^^  A      45.  No  conveyance,  however,  of  a  particular  esiate  will  alter 

have  not  that    ,  ,o^  ^i  •»  •.   •  --■ 

Effect  tne  mode  of  descent  of  the  reversion ;  because  it  is  not  a  total 

1  Init.  12  ft.     departure  of  the  estate :  therefore,  if  a  person,  sebed  ex  parte 

matemOy  makes  a  gift  in  tail,  or  lease  for  life,   reserving  rent^ 

the  heir  on  the  part  of  the  mother  shall  have  the  reversion ;  and 

also  the  rent,  as  incident  thereto. 
Idem.  ^  46.  Bo,  if  a  person  seised  ex  parte  matemay  makes  a  feoffment 

in  fee  upon  condition,  his  heir  ex  parte  patema  shall  enter  for 
s'm  *^*  ^'  ^    ^^^  condition  broken  :  but  the  heir  ex  parte  matema  shall  enter 

upon  him,  and  enjoy  the  estate ;  because  an  entry  for  a  condition 

broken  revests  the  old  estate. 
t  Intt  12  6.        47.  Where  a  person  seised  ex  parte  matema,  makes  a  feoff- 
1  Rep.  100  ft.  ment  in  fee,  and  the  use  is  expressly  limited  to  the  feoffor  and  his 

heirs,  or  if  there  is  no  declaration  of  uses,  and  the  feoffment  is 

not  on  such  a  consideration  as  to  raise  a  use  in  the  feoffee,  so 
•   .  ^Yi2i^  the  use  results  to  the  feoffor ;  in  either  case  he  is  in  of  the 

ancient  use,  and  not  by  purchase  ;  therefore  the  descent  is  not 

Godbolt         altered. 

Freeitone,'  48.  A  person  scised  of  lands  by  descent  ex  parte  matema^ 

3  Ley.  466.  made  a  feoffment  of  them  to  uses ;  as  to  Black  Acre,  to  the  use 
of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  the 
heirs  of  his  body  on  his  wife  begotten,  remainder  to  his  own 
right  heirs  ;  and  as  to  White  Acre,  to  the  use  of  himself  for  99 
years,  if  he  should  so  long  live,  remainder  to  his  wife  for  life, 
^^  .^remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to 
himself  and  his  heirs.  Adjudged,  that  upon  the  death  of  the 
husband  without  issue,  the  remainder  descended  to  the  heirs  of 
the  feoffor,  ear par^e matema;  because  the  ancient  fee  remained 

«...  A,.  ^  «ii  Ml  J^inci* 

Tit.  35  ft  36.        .^    ---  /..,.,  ^       , 

49.  Wnere  a  fine  is  levied,  or  a  common  recovery  suffered ; 

if  the  use  be  not  altered,  the  mode  of  descent  will  not  be  changed : 

but  there  are  some  particular  cases  in  which  a  fine,  and  aJso  a 

recovery,  will  alter  the  descent. 

Rale  of  col-        60.  To  return  to  the  fifth  canon  of  descent ;  Sir  W.  Black- 

i^en^  ^*"  *^^®  **^*  ^^^  ^^^^^  ^^^  general  principle  upon  which  the  law 
of  collateral  inheritances  depends,  is,  that  upon  failure  of  issue 
in  the  last  proprietor,  the  estate  shall  descend  to  the  blood  of  the 
first  purchaser ;  or  that  it  shall  result  back  to  the  heirs  of  the 
body  of  that  ancestor  from  whom  it  either  really  has,  or  is  sup- 
posed by  fiction  of  law  to  have  originally  descended  ;  according 
to  the  rule  laid  down  in  the  Year  Books,  Fitzherbert  and  Hale, 
— "  That  he  who  would  have  been  heir  to  the  father  of  the  de- 
ceased, and  of  course  to  the  mother,  or  any  other  real  or  suppos* 
ed  purchasing  ancestor,  shall  also  be  heir  to  the  son."    A  max- 
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im  that  will  hold  universally ;  except  in  the  case  of  a  brother  or 
sister  of  the  half  blood. 

-  61.  The  sixth  canon  or  rule  of  descent  is, — "  That  the  col-  ^tb  Canons 
lateral  heir  of  the  person  last  seised,  must  be  his  next  collateral        "^ 
kinsman,  of  the  whole  blood.*' 

First  (says  Sir  W.  Blackstone)  he  must  be  his  next  collateral  *C<«a™-  ^^ 
kinsman,  either  personally  or  jttre  representoHonis  ;  which  prox-  ante,c^S.  §7. 
imtty  is  reckoned  according  to  canonical  degrees  of  consanguini- 
ty.    The  issue  or  descendants,  therefore,  of  the  brother  of  John 
Stiles  (the  proposUue  in  the  table  of  descents  annexed)  are  *allof         *  S66 
them  in  the  first  degree  of  kindred,  with  respect  to  inheritances  ; 
those  of  his  uncle  in  the  second,  and  those  of  his  great  uncle  in 
the    third ;  and   so  on,  as  their  respective  ancestors,  if  living, 
would  have  been  ;  and  are  severally  called  to  the  succession  in 
right  of  such  their  representative  proximity.     And  here  it  roust 
be  observed,  that  the  lineal  ancestors,   though,  according  to  the 
first  rule,  incapable  themselves  of  succeeding  to  the  estate,  be- 
cause it  is  supposed  to  have  already   passed  them,  are  yet  the    ^ 
common  stocks  from  which  the  next  successor  must  spring. 

52.  Secondly,  the  heir  need  not  be  the  nearest  kinsman  ah-  And  ExcU- 
solutelj,  but  only  sub  modo  ;  that  is,  he  must  be  the  nearest  Hal/^Bi^d. 
kinsman  of  the  whole  blood :  for  if  there  be  a  much  nearer  kins-  2  Comm.  S27» 
man  of  the  half  blood,  a  distant  kinsman  of  the  whole  shall  be 
admitted,  and  the  other  entirely  excluded. 

53.  By  the  ancient  customs  of  Normandy,  the  frater  v^ervms  ^^^  Couat. 
could  not  inherit  from  his  brother,  when  the  inheritance  de- 
scended from  the  father  ;  and  vice  versa :  from  which  the  ori- 
gin of  the  custom  of  excluding  the  half  blood  probably  arose. 

For  Bracton  states  it  as  doubtful  whether  the  half  blood,  on  the 
father's  side,  was  excluded  from  an  inheritance  which  original-  fa.  66  a. 
ly  descended  from  the  common  father ;  or  only  from  such  as 
descended  from  the  respective  mothers ;  and  from  newly  pur- 
chased lands.     It  appears  however  from  Brittpn,  c.  119.,  that 
when  he  vrrote,   the  half  l>iood  was  excluded  from  inheriting 
in  all  cases.     In  5  Edw.  II.  a  case  arose,  in  which  it  was  deter-  ^^^'  *^ 
mined,  that  where  a  person  died  seised  of  lands,  leaving  a  sis- 
ter of  the  half  blood,  and  an  uncle  of  the  whole  blood,  the  uncle  j^  ^^.^^^ 
should  inherit,  and  not  the  sister.     And  in  10  Edw.  III.  it  was  pi.  n. 
held,  that  where  a  man  had  three  daughters  by  one  ve»ter,and  ^~^^^^^ 
one  *daughter  by  another  venter,  and  died  seised  of  lands,  and         •  jgg 
all  of  them  entered ;  afterwards  two  of  the  daughters  by  the 
first  vented  died,  that  the   third  daughter  of  the  first  venter 
should  be  heir  to  them,  and  should  have  their  two  parts  ;  and 
the  fourth  daughter  should  take  nothing  from  them ;  because 
she  was  of  the  half  blood. 
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54.  In  conformity  to  these  cases,  it  is  laid  down  by  Littleton, 
§  6  and  7,  that  if  a  man  has  two  sons  by  divers  venters,  and  the 
elder  purchases  land  in  fee  simple,  and  dies  without  issiie, 
the  younger  brother  shall  not  have  the  land,  but  the  uncle  of 
the  elder  brother,  or  some  other  his  next  cousin  shall  have  the 
same ;  because  the  younger  brother  is  but  of  the  half  blood. 

So,  if  a  man  has  a  son  and  a  daughter  by  one  venter,  and  a  son 
by  another  venter,  and  the  son  by  the  first  venter  dies  without 
issue,  his  sister  shall  be  his  heir. 

55.  We  have  seen  that  no  person  can  be  such  an  ancestor 
as  that  an  inheritance  may  be  derived  from  him,  unless  be  had 
actual  seisin :  therefore  there  must  be  an  actual  seisin  in  deed 
to  exclude  the  half  blood.  Thus  Littleton  says, — "  When  a 
man  is  seised  of  lands  in  fee  simple,  and  hath  issue  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another  venter,  and  dies, 
and  the  eldest  son  enters,  and  dies  without  issue  ;  the  daughter, 
shall  have  the  land,  and  not  the  younger  son,  yet  the  younger 
son  is  heir  to  the  father,  but  not  to  the  brother  :  but  if  the  elder 
brother  doth  not  enter  into  the  land  after  the  death  of  his  fath- 
er, but  dies  before  any  entry  made  by  him,  then  the  younger 
brother  may  enter,  and  shall  have  the  land  as  heir  to  his  fath- 
er: but  when  the  elder  son,  in  the  case  aforesaid,  enters  after 
the  death  of  his  father,  and  hath  possession,  thei-e  the  sister 
shall  have  the  *land  ;  because  it  is  a  maxim  of  law,  that  posses- 
stofratrisy  defeodo  simplicit  facit  sarrorem  esse  hceredem.^^ 

66.  In  consequence  of  tins  principle,  it  is  necessary  to  as- 
certain v^hether  the  heir  acquired  such  a  seisin,  upon  the  death 
of  his  ancestor,  as  is  required  by  law,  to  make  him  the  stock 
of  the  inheritance  :  for  if  he  has  not,  then  the  ancestor  is  the 
person  who  was  last  seised  of  the  inheritance,  to  whom  the 
claimants  must  make  themselves  heirS. 

57.  It  has  been  stated  that  an  entry  or  claim  is,  in  most 
cases,  necessary,  to  acquire  a  seisin  in  deed  ;  and  that  where 
the  lands  lie  in  different  counties,  there  must  be  an  entry  in  each 
county.  Thus  where  the  demesnes  of  a  manor  extended  into 
two  counties,  the  eldest  son,  upon  the  death  of  his  father,  enter- 
ed into  the  demesnes  in  one  county  only,  and  died  without 
issue.  It  was  said  by  Manwood,  that  his  sister  of  the  whole 
blood  should  inherit  the  demesnes  whereon  her  brother  had  en- 
tered; and  his  brother  of  the  half  blood  the  rest. 

58.  It  has  also  been  stated,  that  the  possession  of  n  term  or 

for  years  is  the  possession  of  the  person  entitled  to  the  freehold. 

Hence  Lord  Coke  says,  if  a  father  makes  a  lease  for  years  and 

Ae  lessee  entere,  and  tbe  eldest  son,  having  succeeded  hir  father, 

dies  during  the  term,  before  entry  or  receipt  of  rent,  the  jmag^ 


TUU  XXIX.  Descent.  Ch.  iii.  $  68—63.  241 

er  son  of  the  ^half  blood  shall  not  inherit,  but  the  sister  :  be- 
cause  the  possession  of  the  lessee  for  years  is  the  possession  of 
the  elder  son ;  so  as  he  is  actually  seised  of  the  fee  simple ; 
and  consequently  the  aster  of  the  whole  blood  is  to  be  heir. 

59.  A.  seised  in  fee  had  two  daughters  by  several  venters,  jenir.  Cent.  6 
and  devised  a  moiety  of  the  land  to  his  wife  for  seven  years  ;  ^^v  2^* 

and  that  the  eldest  sister  sAiould  enter  on  the  other  moiety  on  the 
day  of  her  marriage.     A.  *diedy  his  wife  entered  and  educated  ^^^ 

the  daughters :  the  eldest  sister  married,  and  entered  with  her 
husband  into  one  moiety :  fhe  younger  sister  died  without  issue. 
Resolved,  that  the  heir  of  the  whole  blood  of  the  younger  sis- 
ter should  have  her  moiety :  for  the  possession  of  the  mother 
for  seven  years  was  an  actual  possession  in  the  younger  sister. 

60.  It  has  also  been  stated,  that  the  possession  and  seisin  -,.«»£ 
of  one  tenant  in  common  is  the  possession  and  seisin  of  the    ^ 
other;  and  it  has  beei^  determined,  that  such  a  possession « will 
exclude  the  half  blood. 

61.  A.  had  issue  B.  a  son,  and  M.  a  daughter,  by   one  ven-  small  t. 
ter,  and  N.  and  O.  daughters  by  another  venter^  and  devised  all  S?J'»^?*^- 
his  lands  to  his  wife  durante  tidvitate.     The  wife  entered  into  all.  i^oi 

B.  the  eldest  son  died,  without  having  entered.  It  was  adjudged 
that  the  will  was  void  for  a  third  part,  because  the  lands  were 
held  by  knight  service  ;  that  the  entry  of  the  wife  into  all,  made 
her  seised  but  of  two  parts,  and  tenant  in  common  with 
her  son  of  a  third  part  ;  and  that  the  entry  of  the  wife  should 
vest  such  a  possession  in  common,  in  the  son,  of  the  third  part, 
as  should  make  a  poesessio  fratris  in  him,  for  his  sister  of 'the  whole 
blood. 

62.  The  possession  of  a  guardian  in  socage  in  the  possession 

of  the  ward,  who  thereby  acquires  an  actual  seisin,  without  en-  whltcombr 
try ;  and  where  a  posthumous  son  is  bom,  his  mother  being  in  v-  v^hiu 
possession  of  the  lands  whereof  his  father  died  seised,   she  be-  ^^^  Qy^^^  ^so. 
comes  his  guardian  in  socage  ;  and  the  infant  son  will  be  there- 
by deemed  to  be  actually  seised  of  the  inheritance  ;  so  as  to  ex- 
clude the  half  Blood. 

63.  A.  Newman  being  seised  in  fee  of  four  messuages  and  GoodUtlev. 
baring  issue  four  daughters,  died  leaving  his  second  wife  ensient  ^  vviit.^616. 
with  a  son,  who  was  born  six  *week8  after  the  death  of   his  fa-  «  S69 
ther,  and  lived  five  weeks,  and  then  died  ;  his  mother  continu- 
ing aU  that  time  in  possession  of  the  houses,  residing  in  one  of 

them  wkh  the  two  daughters,  and  receiving  rent  for  the  others. 
The  question  was,  whether  this  was  such  a  seiun  as  would 
exclude  the  daughters  from  inheriting.  It  was  argued  for  the 
plaintiff,  the  heir  at  law  of  the  son  of  the  whole  blood,  that  the 
Ion  died  last  aqjtually  seised  in  fee  of  the    premises ;  that  upon 
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the  death  o(  the  father,  the  premises  descended  to  his  two  daugh- 
ters, who,  together  with  the  mother,  being  enHent  with  a  son, 
were  then  in  rightful  possession  ;  that  upon  the  birth  of  the 
son,  six  weeks  after,  the  estate  of  the  daughters  was  devested  oat 
of  them,  and  the  mother  then  became  and  was  guardian  in  socage 
to  her  son  ;  that  her  possession,  and  receiving  the  rents  and 
profits,  was  the  actual  possession  and  seisin  of  the  son,  and 
would  carry  the  descent  of  the  premises  tjQ  the  heir  at  law  of  the 
son.  The  infant  son  was  in  possession  as  much  as  it  was  pos- 
sible for  an  infant  to  be  ;  for  he  was  born,  lived,  and  died  in  one 
of  the  houses  ;  which  gave  a  title  to  the  heir  of  the  whole  blood: 
for  the  law  would  presume  that  the  mother  entered  rightfully,  as 
guardian  to  her  infant  son,  and  not  wrongfully. 

On  the  other  side,  it  was  contended  for  the  defendants,  that 
the  rule  of  possessio  fratris  was  extremely  severe,  and  ought  not 
toHbe  extended,  but  should  be  construed  .as  favourably  as  possi- 
ble for  the  daughters  ;  that  to  make  a  possessio  Jratrist  there 
ought  to  be  an  actual  seisin  ;  that  it  was  not  found  or  stated  in 
the  case,  that  the  mother  entered  as  guardian  in  socage,  but 
that  she  and  the  two  daughters  continued  in  possession  from  the 
time  of  the  husband's  death  ;  fhat  six  weeks  after  the  husband^s 
♦  370  death,  the  *8on  was  bom,  and  died  in  the  same  house  :   that 

this  was  a  continuance  of  the  old  estate  in  herself  and  the  daugh- 
ters, or  in  the  daughters  only  ;  for  the  law  would  adjudge  the 
possession  in  those  who  had  a  lawful  right  to  the  possession, 
namely,  the  daughters  ;  and  the  Court  could  not  determine, 
upon  the  facts  stated  in  the  case,  whether  the  mother  was  in  pos- 
session as  guardian  to  the  son,  or  as  a  trespasser,  or  for  her  quar- 
antine, in  order  to  have  dower. 

Lord  Ch.  Just.  De  Grey  having  stated  the  case,  delivered 
the  linanimous  opinion  of  the  Court. — "  This  isan  ejectment 
brought  by  the  heir  of  a  posthumous  sdn,  to  recover  the  premises 
in  question,  which  were  purchased  by  his  father,  who  died  seis- 
ed thereof  in  fee  simple,  the  4th  of  June,  1760,  leaving  two 
daughters  by  his  first  wife,  and  his  second  wife  ensient  with 
this  posthumous  son.  The  wife  and  daughters  remained  in  the 
same  house  where  the  father  died  :  then  the  wife  received  some 
rent  for  the  houses;  and  afterwards,  in  July  1760,  the  son 
was  bom,  and  in  his  lifetime  the  widow  received  more  rent ; 
then  the  son  died,  havmg  lived  five  weeks  and  three  days,  and 
she  received  some  more  rent  after  his  death.  Lands  in  fee  sim« 
pie  must  descend  to  the  heir  of  the  whole  blood  of  the  person 
last  actually  seised  thereof.  And  this  is  a  maxim  in  the  law  of 
England,  wUch  has  subsbted  for  ages,  as  appears  by  Bracton, 
1.  2.  fo.  65.  ;  BriUon,  cap.  119.  fo.  S7K  ;  Flet;^  1.  6.  cap.  1. 
$  14.  Although  this  may  sometimes  be  very  hard  upon  some 
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children  of  the  half  blood  of  the  person  last  actually  seised,  yet 
we  roust  take  the  law  as  it  is,  and  determine  accordingly.  The 
question,  therefore,  is,  whether  this  posthumous  son  was  actually 
seised  of  the  premises  in  question. 

^^^  Upon  the  death  of  4he  father,  his  two  daughters  would  *  371 

have  been  good  tenants  to  the  prmcipe  before  the  birth  of  the  post- 
humous son,  who  could  not  lay  his  title  before  he  was  born ;  the 
law  vested  the  seisin  in  law  in  the  daughters  upon  the  death  of 
the  father,  and  in  like  manner  vested  the  seisin  in  law  in  the  son 
the  moment  he  was  born.  If  the  daughters  had  aliened,  or  been 
disseised,  the  son  would  not  have  been  actually  seised,  but  would 
only  have  had  a  right  of  entry  upon  the  possession  of  the  alienee 
or  disseisor.  This  was  the  ground  of  my  brother  Hill's  argu- 
ment ;  namely,  that  the  daughters  were  disseised  by  the  mother, 
and  that  the  son  died  having  only  a  right  of  entry,  so  was  never 
actually  seised.  But  the  daughters  were  in  actual  possession  as 
well  as  the  moiher,  (of  one  house,)  from  the  time  of  the  death  of 
their  father  until  the  birth  of  the  son  ;  and  were  also  in  actual 
possession  of  the  other  three  houses,  by  the  possession  of  the  ten- 
ants thereof,  whether  any  rent  had  been  due,  received,  or  not  re- 
ceived, before  the  birth  of  the  son.  3  Rep.  41,  42. ;  Moor, 
U5. ;  Co.  Lit.  14,15.  And  the  rent,  which  was  due  and  re- 
ceived before  the  birth  of  the  son,  belonged  to  the  daughters, 
who  were  actually  seised  ;  for,  by  Babington,  (Ch.  Just  C.  B.) 
Tria.  9  Hen.  VI.  25  a.,  if  a  man  has  issue  a  daughter,  and  dies, 
bis  wife  being  ensient^  the  daughter  may  lawfully  ^nter ;  and  if 
she  dies,  her  heir  may  enter,  and  take  the  profits  for  the  time ; 
and  afterwards,  if  the  wife,  being  ensieni  by  the  ancestor  para- 
mount, is  deUvered  of  a  son,  the  son  may  enter,  notwithstanding 
that  the  heir  of  his  sister  is  in  by  descent ;  but  he  shall  not  have 
an  action  of  account,  or  any  remedy  for  the  issues  in  the  mean- 
time before  his  birth  :  because  their  entry  was  congeable  until 
he  was  bom.     And  if  a  church  becomes  *void,  and  the  sister  or  ^  378 

heir  present,  and  their  presentee  be  instituted  and  inducted  be- 
fore his  birth,  he  shall  not  have  the  advantage  of  the  avoidance  ; 
and  yet  by  such  presentation  he  shall  not  be  out  of  possession. 
At  the  tuoae  of  the  birth  of  the  son,  (in  the  present  case,)  his 
mother  was  in  possession,  as  veell  as  the  daughters.  The  mo- 
ment he  was  bom,  she  became  guardian  in  socage  ;  and,  upon 
supposition  that  nothing  was  done  to  hinder  it,  the  law  will  pre- 
sume that  she  entered  as  guardian  to  her  son  the  moment  he 
was  bora ;  and  nothing  appears  to  the  contrary,  upon  the  facts 
stated  in  the  case.  She  was  in,  without  any  declaration  how  she 
^as  in  ;  and  acts,  without  any  words,  amount  in  law  to  an  entry ; 
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for  acts  without  words  may  make  an  entry,  but  words  without 
1  Init.  945  h.  an  act  (viz.  entry  into  the  lands,  &c.)  caDHOt  make  an  entry. 
*  ^^  It  was  objected,  that  the  mother  being  in  one  house,   and 

receiving  the  rents  of  others,  was  a  disseisor,  or  that  it  was  in 
the  daughters. to  make  it  disseisin,  Croir  Car.  303. ;  and  that  if 
one  enters  as  guardian  who  is  not  so,  he  is  a  disseisor,  1  RolL 
Ab.  662.  (J.)  pi.  3.  in  answer  to  this.  The  facts  in  this  case 
are,  that  the  mother  continued  in  possession  from  the  death  of 
her  husband,  received  the  rents  under  leases  ;  her  possession  woa 
general ;  it  does  not  appear  that  she  ousted  the  daughters,  or 
made  any  actual  or  particular  claim ;  she  might  continue  in  the 
house  by  quarantine,  which  continued  until  the  son  was  bom ; 
and  the  entry  of  one  is  the  entry  of  others,  who  have  a  right  to 
enter.  1  Roll.  Ab.  740,  741.  If  guardian  by  nurture  make  a 
lease  by  indenture  to  orx^,  being  under  the  title  of  the  infant,  ren- 
dering rent  to  himself,  which  is  paid  accordingly,  yet  this  is  not 
any  disseisin  to  the  infant,  1  RolL  Ab.  659.  pi.  IS. 
«  373  *^^  It  is  to  be  observed,  that  the  title  of  the  daughters  ex- 

pired on  the  birth  of  the  son,  before  any  election,  to  make  the 
mother  a  disseisor,  was  made ;  that  the  law  will  not  presume 
a  wrong ;  there  never  was  any  determination,  that  the  moth- 
er's entry  or  possession  was  by  wrong,  in  a  case  like  this ;  and 
it  is  impossible  to  suppose,  in  this  case,  that  the  whole  rents  and 
profits  of  the  premises  in  question  were  not  applied  by  the  moth- 
er to  the  common  use  of  her  daughters,  herself  and  the  inlant 
son ;  indeed,  if  the  mother  had  entered  as  guardian  to  the 
daughters,  she  not  being  their  guardian,  it  would  have  been  a 
disseisin ;  so,  if  she  had  entered  for  her  dower,  when  it  was 
not  assigned  to  her.  The  possession  of  the  mother  and  daugh- 
ters was  the  possession  of  the  daughters ;  and,  when  the  son 
was  bom,  the  estate  was  devested  out  of  the  daughters,  and  not 
before  ;  then  the  son  was  in  actual  possession  and  seisin  of  the 
premises  by  his  mother,  who  had  a  right  to  the  possession,  as 
being  his  guardian  by  law,  (namely)  the  person  next  of  blood, 
to  whom  the  inheritance  cannot  descend  ;  her  possession  was 
the  possession  of  the  son.  3  Rep.  42.  Moore,  125.  A  guar- 
dian need  not  be  assigned.  The  seisin  of  a  guardian  of  a  son 
by  the  second  venter  shall  oust  the  daughters  of-  the  first  venter. 
8  Assise,  6. 

<<  Upon  the  whole,  we  are  all  of  opinion,  that  the  premises  in 
question  belong  to  the  lessor  of  the  plaintifi^  and  therefore  we 
give  judgment  for  the  plaintifif.'^ 

64.  An  entry  by  a  mother,  as  guardian  in  socage,  will  give 
a  sufficient  seisin  to  an  infant,  to  exclude  the  heir  of  the  half 
blood. 
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fti.  A  man  died  leaving  two  daug^^    ^j  different  venters;  ^^•^••*» 
the  mother  entered  as  guardian  ij^^jocage,  *and  received  the  386. 
profits.    The  question  was,  whetliei-'this  gave  such  a  seisin  to  the  *  974 

daughters,  that  on  the  death  of  one  of  them,  the  other  could 
natiAfaerit  from  her.     It  was  contended,   1.  That  the  entry  of 
the  mother  as  guardian  in  socage,  and  her  receipt  of  the  profits, 
amounted  to  a  sufficient  seisin  for  her  daughter  ;  that  this  point 
was  sufficiently  established  by  the  preceding  case,  2.  That  the  «.a  ^^  r  - 
seisin  of  one  coparcener  was  the  seisin  of  the  other,  and  the  en- 
try of  one  was  in  law  the  entry  of  the  other.     Where  two  claim  ^**  $  ^^' 
by  the  same  title,  as  two  sons  from  their  father,  and  the  young- 
er son  enters,  the  law  will  presume  that  his  entry  was  not  to 
gain  a  possession  distinct  from  his  elder  brother,  but  merely  to 
preserve    the  estate   from  a  stranger;  therefore,   though    the. 
younger  son  die  seised,  and  his  heir  enters  by  descent,  yet  the 
entry  of  the  elder  brother,  or  his  heir,  is  not  therefore  taken 
away.     Thatifthelawput  so  favourable  a  construction  in  that 
case*  where  the  younger  son  cannot  have  any  claim  for  himself, 
a  foTticri  such  a  presumption  should  be  made  in  the  case  of  co- 
parceners, who  make  but  one  heir  ;  and  so  it  was  stated  in  1 
Inst.  24S  b.  that  where  one  coparcener  entera  generally,  and 
takes  the  profits,  thb  shall  be  accounted  in  law  the  entry  of 
both,  and  no  devesting  of  the  moiety  of  her  sister. 

On  the  other  side  it  was  argued,  that  there  was  no  seisin  in 
fact  by  the  elder  sister,  but  at  most  a  seisin  in  law  ;  and  the 
Court  would  not  incline  to  extend  the  operation  of  the  rule,  ex- 
cluding the  succession  of  the  half  blood,  beyond  the  strict  letter 
of  it 

Lord  Kenyon  said — Nothing  could  be  clearer  than  that  an 
in&nt  might  consider  whoever  entered  on  bis  estate,  as  enter- 
ing fox  his  use.    The  Court  held  that  *the  surviving  sister  dii  .  *W 
not  take  by  descent ;  but  the  lands  should  go  to  the  heir  of  the 
whole  blood  of  the  sister  who  died.                                                       rfE«#«ia. 

68.  Before  the  statute  of  uses,  it  was  held  that  there  might  »  "^jThS 
be  2ipo8se99io  fratris  of  a  use  :  therefore  where  a  cethd  que  use  tbeRato. 
had  issue  a  son  and  a  daughter  by  one  venter,  and  a  son  by  ]^|^|*io  t.' 
another  venter,  and  died ;  the  eldest  son  took  the  profits,  and 
died  without  issue ;  it  was  held  that  the  use  should  descend  to 
the  daughter,  as  sifter  and  heir  to  her  brotbert  and  not  to  the 
younger  son. 

67.  Bince  the  doctrine  of  trui^ts  has  been  established  by  the 
Court  of  Chancery,  the  rule  of  pQ98e$8m  Jratrts  is  applied  to 

trust  estates,  as  fully  as  to  legal  ones.  ^^  Adrtw- 

68.  Advowsons,  tithes,  and  rents  descend  to  the  whole  blood  :  J^^  Tithet^' 
but  there  must  be  an  actual  sebin,  by  presentation  to  the  church,  EUaty,  *«- 
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or  receipt  of  the  tithcdBsJ^ents,  to  make  a  possteno  frairU.  Bo 
that  if  the  eldest  son  dies  before  the  church  becomes  vacant^  or 
any  receipt  of  tithes,  or  rent,  his  brother  of  the  half  blood  will 
inherit  as  heir  to  his  father,  who  was  the  person  last  seised. 

69.  Thus  if  a  person  seised  of  an  advowson  in  gross,  has  is- 
sue a  son  and  a  daughter  by  one  venter,  and  a  son  by  another 
venter,  and  dies ;  the  eldest  son  dies  before  any  presentatii^n  ; 
the  younger  brother  shall  have  the  advowson,  because  the  elder 
never  had  any  seisin  thereof.  But  if  the  elder  had  presented^ 
and  died  without  issue,  the  younger  should  not  have  had  the  ad- 
vowson, because  the  presentation  put  the  f seisin  in  the  eldest. 

70.  If  two  daughters  by  several  venters  make  partition  of 
an  advowson  in  gross,  to  present  by  turns  ;  and  after  one  dies 
without  issue,  before  any  presentation;  the  other  shall  have  the 
advowson ;  because  *there  was  no  seisin  thereof.  It  would  have 
been  otherwise  if  she  that  died  had  presented  after  partition. 

71.  Lord  Coke  says,  the  doctrine  of  half  blood  extends  to 
offices,  courts,  liberties,  franchises,  and  commons  of  inheritance. 

73.  The  seventh  and  last  canon  or  rule  of  descent  is, — 
"  That  in  collateral  inheritances,  the  male  stocks  shall  be  prefer- 
red to  the  female ;  that  is,  kindred  derived  from  the  blood  of 
the  male  ancestor,  however  remote,  shall  be  admitted  before 
those  from  the  blood  of  the  female,  however  near ;  unless  where 
the  lands  have,  in  fact,  descended  from  a  female." 

73.  Thus  the  relations  on  the  father's  side  are  admitted  in 
infinUum,  before  those  on  the  mother's  side  are  admitted  at  all ; 
and  the  relations  of  the  father's  father,  before  those  of  the  fath- 
er's mother,  and  so  on.  Sir  W.  Blackstone  observes  that  this . 
rule  was  established  in  order  to  effectuate  and  carry  into  exe- 
cution the  fifth  rule  or  principal  canon  of  collateral  inheritance, 
that  every  heir  must  be  of  the  blood  of  the  first  purchaser.  For 
when  such  first  purchaser  was  not  easily  to  be  discovered,  after 
a  long  course  of  descents,  the  lawyers  not  only  endeavoured  to 
investigate  him  by  taking  the  next  relation  of  the  whole  blood  to 
the  person  last  in  possession ;  but  also  considering  that  a  pref- 
erence had  been  given  to  males,  by  virtue  of  the  second  canon, 
through  the  whole  course  of  lineal  descent,  from  the  first  pur- 
chaser, they  judged  it  more  likely  that  the  lands  should  have  de- 
scended to  the  last  tenant,  from  his  male,  than  from  his  female 
ancestors.  The  right  of  inheritance  therefore  first  runs  up  all 
the  father's  side,  with  a  preference  to  the  male  stocks  in  every 
instance ;  and  if  it  finds  no  heirs  there,  it  then,  and  then  only, 
resorts  to  the  mother's  side ;  leaving  no  place  untried,  in  ♦or- 
der to  find  heirs  that  may  by  possibility  be  derived  from  tiie  ori- 
ginal purchaser.  •.        .   . 
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74.  After  a  due  consideration  of  the  canons  or  rules  of  descent  ^^,*  ^ 
already  laid  down,   it  will  not  be  a  difficult  matter  to  ascertain  Heir  at 
the  party  on  whom  the  law  casts  the  inheritance,  whenever  a  ^*^' 
comprehensiye  genealogy  shall  be  made  out,  of  the  persons  con- 
nected in  blood  with  the  proporituSy  or  party  last  seised :  for 
there  is  no  title  in  the  English  law  reducible  to  a  more  techni- 
cal system  than  the  title  of  descent  in  fee  simple.     One  or  the 
other  of  two  principles  only  will  determine  every  case  of  compe* 
tition  on  the  subject  of  inheritance  at  common  law ;  these  prin- 
ciples are,  Ist,  dignity  of  blood,  and  £d,  proximity  of  blood. 

75.  Lord  Coke,  in  his  commentary  on  Littleton,  has  partly  n   ^  |q 
explained  in  what  order  the  attribute  of  dignity  of  blood  is  ap-  it  a. 
plied  by  legal  intendment.     But  as  the  whole  subject  is  sus- 
ceptible of  a  compendious  arrangement,  perhaps  it  may  be  sat- 
isfactory to  enumerate  the  several  classes  which  by  physical  ne- 
cessity must  comprehend  every  description  of  kindred  ;  and  |o 

state  the  degree  of  dignity  in  which  they  stand  to  the  prcposUus. 

76.  These  classes  are, 

I^«  The  male  stock  of  the  paternal  line. 

2    .  The  female  stock  of  the  paternal  line. 

So.  The  male  branches  of  the  female  stock  of  the  paternal 
line. 

4^.  The  female  branches  of  the  female  stock  of  the  paternal 
line- 
s'. The  male  stock  of  the  maternal  line. 

6^.  The  female  branches  of  the  male  stock  of  the  maternal 
line. 

7^  .  The  male  branches  of  the  female  stock  of  the  maternal 
line. 

*S^.  The  female  branches  of  the  female  stock  of  the  maternal  *  S78 

line^ 

77.  The  reason  and  progress  of  this  series  will,  on  a  little 
condderation,  appear  intelligible.  They  who  trace  from  the 
male  stock,  either  in  the  ascending  or  descending  line,  must  of 
necessity  trace  from  a  person  bearing  the  name  c^  Stiles,  wheth- 

•  cr  it  be  John,  Geoffry,  George,  Walter,  or  Richard ;  and  Stiles  Vide  TabU 
bcin^the  femily  name,  they  are  all  entitled  to  the  first  rank  of  o^l>*»c«»** 
dignity.    When  these  are  exhausted,  recourse  is  to  be  had  to' 
those  female  stocks  who  have  intermarried  with  the  males  of  the 
name  of  Stiles,  and  have  contribvrted  to  the  blood  of  the  paternal 
line ;  such  as  Cecilia  Kempe,  Christian  Smith,  and  Ann  God- 
frey, who  constitute  the  second  class.    Every  female  having  so 
intermarried,  at  how  remote  soever  a  period,  is  deemed  to  be  a 
Btock  of  the  same  class,  and  all  those  of  the  same  class  are  held  - 
to  be  equal  in  poiit  of  digmty.    It  is  further  to  be  obserred 
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that  each  stock  in  the  ascending  line  is  successively  to  be  ex* 
hausted,  first  in  its  male,  and  then  in  its  female  branches,  be* 
fore  we  proceed  to  the  next  immediate  female  stock,  for  reasons 
hereafter  to  be  assigned  ;  and  this  doctrine  gives  rise  to  the 
third  and  fourth  classes,  namely,  the  male  branches  of  the  fe- 
male stock  of  the  paternal,  and  the  female  branches  of  the  female 
stock  of  the  paternal  line.  The  same  gradation  takes  place  in 
the  maternal  line,  and  gives  rise  to  the  subsequent  or  5,  6,  7, 
and  8,  classes,  on  the  same  ground  as  in  the  paternal  line  ;  and 
therefore  it  is  unnecessary  to  repeat  them. 
Thus  far  in  explanation  of  the  first  principle. 

78.  The  second  principle,  or  that  of  proximity  of  blood,  is 
twofold  ;  it  is  either  positive,  or  representative.  It  is  positive 
when  parties  claim  in  their  own  individual  right ;  as  between 

"^  the  second  and  third  son,  •or  between  the  uncle  and  grand  un- 

cle. It  is  representative  when  either  of  the  parties  claims  as  be- 
ing lineally  descended  from  another  ;  in  which  case  he  is  enti- 
tled to  the  degree  of  proximity  of  his  ancestor.  Thus  the  grand- 
son of  the  eldest  son  of  the  propositus  is  entitled  before  the  second 
son  of  the  propositus^  though,  in  common  acceptation,  nearer  by 
two  degrees  ;  and  the  principle  of  representative  proximity  is  by 
the  law  of  England  so  peremptory,  that  a  female  may  avail  her- 
self thereof  to  tfie  exclusion  of  a  male  clainung  in  his  own  right ; 
for  in  descents  in  fee  simple  the  daughter  of  the  eldest  son  shall 
succeed  in  preference  to  the  second  son. 

79.  Having  thus  explained  the  nature  of  these  two  princi-* 
pies,  we  proceed  to  observe,  that  the  first  principle,  namely, 
that  of  dignity  of  blood,  is  positive,  and  operates  on  all  occa- 
sions, without  reference  to  any  other  principle,  where  it  can  be 
shown  that  the  claimants  are  unequal  in  point  of  dignity  of 
blood,  and  that  they  range  under  different  classes  of  the  series 
as  above  stated;  In  all  such  cases  the  inheritance  will  vest,  by 
act  of  law,  in  the  worthiest  of  blood.  Thus  if,  according  to 
the  table  of  descents  annexed,  a  competition  should  arise  be- 
tween the  issue  of  Andrew  and  Esther  Baker,*  and  the  issue  of 
Richard  and  Ann  Stiles,  although  the  former  represent  an  nn-  ^ 
cle,  and  the  latter  a  great  uncle,  the  latter  shall  prevail,  because 
he  is  of'  the  first  class  of  dignity,  whereas  the  former  falls  un-  * 
der  the  fifth. 

80.  But  when  the  claimants  range  under  the  same  class  of 
dignity,  the  first  principle  is  inert ;  recourse  must  then  be  had 
to  the  second,  namely,  that  of  proximity ;  and  the  claimant 
shall  be  preferred  in  respect  to  the  proximity  of  the  stock  through 
which  he  claims  to  the  propositus. 
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*81.  Thus  in  a  question  between  the  issue  of  Luke  and  «  aqq 
Frances  Kempe,  and  the  issue  of  William  and  Jane  Smith,  in 
the  table  annexed,  the  parties  are  equal  in  point  of  dignity ; 
for  thej  represent  female  stocks  of  the  paternal  line  :  but  in  re- 
gard to  proximity,  Cecilia  Kempe,  the  mother  of  the  father,  is 
a  nearer  stock  to  ihe  preporitus  than  Christian  Smith,  the  mo- 
ther of  the  grandfather ;  and  therefore  her  representatives  shall 
succeed. 

82.  It  will  be  apparent  to  every  person  having  thoroughly 
digested  the  above  system,  that  it  is  appUcable  to  any  case  that 
can  be  put  on  the  subject  of  descent.  The  clearness  and  cer- 
tainty of  the  common  law  on  this  head  has  been  long  since  re- 
marked by  Lord  Coke,  in  his  preface  to  the  second  part  of  his 
Reports.-^*'  In  all  my  time  I  have  not  known  two  questions  made 
of  the  right  of  descents  by  the  common  law ;  so  certain  and 
sure  the  rules  thereof  be.'' 

83.  The  chief  point  of  difficulty  that  has  occured,  has  been  obi«rvati<mi 
owing  to  the  want  of  due  attention  to  the  doctrine  of  represen-  od  Bi&ck- 
tative  proximity,  which,  as  is  justly  observe  by  Lord  Hale, —  tine*  of  rTet" 
'^through  all  the  degrees  of  succession  by  the  right  of  representa-  iceot. 
tion,  the  right  of  proximity  is  transferred  from  the  root  to  the 
branches,  and  gives  them  Ae  same  preference  as  the  next  and 
worthiest  of  blood."     In  the  descending  line  this  doctrine  is 
sufficiently  familiar  and  obvious  ;  but  in  the  ascending  line  it  is 

not  equally  familiar,  nor  has  it  recently  been  duly  explained. 
For  although  by  the  law  of  England  the  principle  of  represen- 
^  tative  proximity  is  equally  applicable  in  the  one  line  as  in  the 
other ;  yet  in  a  table  of  descents  affixed  to  a  work  of  deserved- 
ly great  celebrity,  the  doctrine  has  been  rejected,  and  a  dif-. 
ferent  system  has  been  adopted. 

*84.  The  work  alluded  to  is  that  popular  treatise,  the  Com-  «  3g| 

mentsries  on  the  Laws  of  England  by  Sir  William  Blackstone, 
m  which  after  mature  and  repeated  deliberation,  he  persisted  in 
a  system  repuopiant  to  the  law  of  descents,  as  it  had  stood  and 
*  continued  in  England  for  upwards  of  five  centuries ;  and  had 
been  successively  expounded  by  Lord  Hale,  Lord  Chief  Baron 
Gilbert,  and  the  ablest  writers  on  the  subject 

Now,  aa  th»  Commentaries  are  justly  supposed  to  contain  the  . 
^pare  elements  of  theEngHshlaw,  and  as  the  learned  author  has 
entered  into  an  elaborate  discilssion  of  the  question,  it  may  be 
presumed  that  the  rising  generation  will  admit  the  validity  of  his 
reasons  without  further  inquiry,  and  that  his  system  will  be  gen- 
erally adopted.  But  as  we  do  not  concur  with  the  learned 
commentator,  we  deem  it  a  mark  of  respect  due  to  his  reputation, 
to  consider  the  reasons  assigned  by  him  in  support  of  his  opinion. 
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flnd  at  the  same  time  to  state  the  authorities  which  have  induced 
us  to  pursue  a  different  course  of  preference  in  the  table  of  de- 
scents annexed  to  this  chapter. 

85.  The  doctrine  which  gave  rise  to  the  discussion  was  stated 
from  the  bench  by  Mr.  Justice  Manwoode,  in  the  case  of  Clere 
V.  Brook,  as  reported  by  Plowden,  442.  The  question  in  that 
case  was,  whether  the  heir  of  the  father's  mother,  or  the  heir  of 
the  mother,  were  the  right  heir  to  the  son.  The  Court  were 
unanimous  for  the  former,  on  account  of  the  dignity  of  blood  of 
the  paternal  line. 

Justice  Manwoode  having  answered  some   objections  to  this 
decision,  observed,    that  ^^  where*  they  (the  competitors)   are 
equally  worthy  in  blood,  theii  the  nearest  shall  be  preferred  :  as 
if  the  purchaser  die  without  issue,  and  the  brother  of  the  pur- 
^  88S  chaser's  "^father  claim  ;  and  the  brother  of  the  purchaser's  grand- 

father, that  is  to  say,  the  brother  of  the  father  of  the  purchaser's 
father,  also  claims  the  land  ;  and  the  brother  of  the  purchaser's 
great  grandfather,  that  is  to  say,  on  the  part  of  the  father  in  the 
lineal  ascent  of  males,  also  claims  the  land  ;  then  the  brother  of 
the  purchaser's  father  shall  be  preferred  as  heir,  for  h'e  is  nearest 
of  the  blood  of  the  purchaser's  father,  and  they  are  all  equally 
worthy  in  blood,  for  they  are  all  of  the  blood  of  the  males,  which 
is  the  more  worthy  sex,  and  therefore  the  nearest  shall  be  pre- 
ferred as  heir.  And  if  there  is  no  such  brother  of  the  purchas- 
er's father,  nor  any  issue  of  such  brother,  nor  any  sister  of  the 
purchaser's  father,  nor  any  issue  of  her,  (for  the  sister  shall  be 
in  the  same  degree  as  the  brother,  where  there  is  no  brother  ;) 
then  the  brother  of  the  purchaser's  grandfather,  or  his  issue,  or  ' 
,  the  sister  of  the  purchaser's  grandfather,  or  her  issue,   shall  be 

preferred  before  the  brother  or  sister  of  the  purchaser's  g^at 
grandfather,  and  their  issues,  and  so  on  from  them  in  it^Uum. 
*And  80  the  brother  or  sUter  of  the  purchaser's  grandmother,  viz.  the 
mother  of  the  purchasen^s  father,  shall  beprtferred  before  the  brother 
or  sister  of  the  pwrchasei^s  great  grandmother  ;  viz.  mother  of  the 
purchaser's  father^s  father,  because  they  are  equally  worthy  in  blood  ;  • 
for  such  heirs  come  from  the  blood  of  the  female  sex,  from  which 
the  purchaser's  father  issued  ;  and  where  they  are  equally  worthy, 
the  next  of  blood  shall  always  be  preferred  as  heir.'' . 

To  this  doctrine  Mr.  Justice  Blackstone  objects,  and  has  de- 
clared his  opinion,  that  the  heir  of  the  besailes  or  great  grand-  * 
mother  on  the  part  of  the  father,  ought  to  be  preferred  to  the 
heirs  of  the  ailes  or  grandmother  on  the  same  side.  According- 
^^^  ly,  in  *the  table  of  descents  annexed  to  the  second  volume  of  the 
Commentaries,  he  hath  preferred  the  former,  whom  he  distin- 
guishes by  N<>  10,  to  the  latter,  or  N^  11,  for  the  following  rea- 
sons: 


THth  XXIX.  Denmt.  Ch.  iS.  $  85.  251 

1st.  "  Because  this  point  was  not  the  principal  question  in  the 
case  of  Clere  and  Brook,  but  the  law  concerning  it  is  deliyered 
obiter  only,  and  in  the  course  of  argument  by  Justice  Manwoode ; 
though  afterwards  said  to  be  confirmed  by  the  three  other  Justi- 
ces in  separate  extrajudicial  conferences  with  the  reporter.'' 

2d.  ^'  Because  the  Chief  Justice  Dyer,  in  reporting  the  reso- 
lution of  the  ^ouft  in  what  seems  to  be  the  same  case  (Dyer, 
314.),  takes  no  notice  of  this  doctrine." 

3d.  *  *  Because  it  appears  from  Plowden's  report,  that  very 
many  gentlemen  of  the  law  were  dissatisfied  with  the  position  of 
Justice  Manwoode.*' 

4th.  *^  Because  the  position  itself  destroys  the  otherwise  en- 
tire and  regular  symmetry  of  our  legal  course  of  descents ;  as  is 
manifest  by  inspecting  the  table ;  and  destroys  that  constant 
preference  of  the  male  stocks  in  the  law  of  inheritance^  for  which 
an  additional  reason  is  before  given,  beside  the  mere  dignity  of 
blood.'' 

5th.  ^^  Because  it  introduces  all  that  lincertdnty  and  contra- 
diction pointed  out  by  an  ingenious  author,  (Law  of  Inheritan- 
ces, 2d  ed.  pp.  30.  38.  61.  62.  66.)  and  establiBhesa  collateral 
doctrine  incompatible  with  the  principal  point  resolved  in  the 
case  of  Clere  and  Brook,  viz.  the  preference  of  N^  11  to  No  14. 
And  though  that  learned  writer  proposes  to  rescind  the  princi- 
pal point  then  resolved,  in  order  to  clear  this  difiSculty ;  it  is 
apprehended  that  the  difficulty  may  *be  better  cleared  by  reject-  "^ 

ing  the    collateral  doctrine,   which    was  never  yet  resolved  at 
all," 

6th.  *'  Because,  by  the  reason  that  is  given  for  this  doctrine 
in  Plowden,  Bacon,  and  Hale,  (viz.  that,  in  any  degree  para- 
mount, the  first  law  respecteth  proximity  and  not  dignity  of 
blood,)  N'^  18  ought  also  to  be  preferred  to  N^  16,  which  is  con- 
trary to  the  8th  rule  laid  down  by  Hale  himself.  (Hist.  C. 
L.  247.)" 

7th.  V  Because  this  position  seems  to  contradict  the  allowed 
doctrine  of  Sir  Edward  Coke,  (Co.  Lit.  12.)  who  lays  it  down, 
under  difierent  names,  that  the  blood  of  the  Kempes  (alias  San- 
dies)  shall  not  inherit,  till  the  blood  of  the  Stiles  (alias  Fair- 
fields)  fail.  Now,  the  blood  of  the  Stiles  does  certainly  not  fail, 
till  both  No  9  and  N^  10  are  extinct.  Wherefore  N©  1 1,  being 
the  blood  of  the  Kempes,  ought  not  to  inherit  till  then.'' 

8th.  **  Because,  in  the  case,  M.  12  Edward  IV.  14.  (Pitz, 
Ab.  tit  Descent^  2.  Bro.  Ah.  tit  Descent^  38.)  much  relied  on 
in  that  case  of  Clere  and  Brook,  it  is  laid  down  as  a  rule,  that 
cegtuy  que  doit  is^ieriter  al  pere  doit  inheriter  cUfils.  And  so  Sir 
Matthew  Hale  says,  (Hist  C.  L.  243.)  that  though  the  law  ex- 
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eludes  the  father  from  inheriting,  yet  it  substitutes  and  directs 
the  descent  as  it  should  have  been,  had  the  father  inherited. 
Now,  it  is  settled  by  the  resolution  in  Clere  and  Brook,  that 
N^  1 0  should  have  inherited  to  Geoffrey  Stiles  the  father  before 
No  11,  and  therefore  N^  11  ought  to  be  preferred  in  inheriting 
to  John  Stiler  the  son." 

86.  To  these  reasons  full  and  satisfactory  answers  appear  to 
us  to  have  been  given  in  a  tract  entitled,  **  Remarks  on  the  laws 

*  S85  of  descents,  and  on  the  reasons  ^assigned  by  Mr.  Justice  Blade- 

stone  for  rejecting,  in  his  table  of  descent,  a  point  of  doctrine 
laid  down  in  Plowden,  Lord  Bacon,  and  Hale," — ^publisbed  in 
1779.f  And  therefore  the  substance  of  those  remarks  shall,  for 
the  satisfaction  of  the  student,  be  here  stated* 

87.  On  the  first  of  Sir  William  Blackstone's  reasons  the  au- 
thor observes,  **  that  the  three  introductory  reasons  are  merely 
speculative ;  they  are  rather  preliminary  observations  than  ar- 
guments from  principle  ;  of  course  the  remarks  must  be  of  the 
same  nature.  As  nothing  positive  can  be  determined  from  eith- 
er, the  reader  will  judge  which  has  the  best  grounds  for  pre- 
sumption. 

**  It  is  admitted,  that  the  present  point  was  not  the  principal 
question  in  the  case  of  Clere  and  Brook  :  however,  as  this  doc- 
trine was  laid  down  by  a  Judge  sitting  in  court,  and  delivered 
in  his  judicial  capacity,  some  respect  b  due  to  his  sentiments. 
And  though  it  may  not  be  allowed  that  the  law,  delivered  obiier 
in  the  present  case,  was  founded  on  the  same  substantial  rea- 
sons which  led  to  the  final  judgment ;  still  he  will  not  contend 
that,  because  it  was  delivered  obitery  it  was  therefore  less  rea- 
sonable ;  or,  because  it  was  said  to  be  confirmed  by  the  three 
other  justices,  that  it  was  not  their  opinion,  or  that  it  was  a  bad 
opinion." 

On  the  second  reason,  he  remarks,  that  "  the  report  of  Sir 
*^j«'i  *  •  James  Dyer  is  extremely  short ;  for  the  Court  were  unanimous 
in  their  resolution.  But,  as  he  hath  not  given  the  distinct  opin- 
ion at  large  of  any  of  the  Bench,  even  to  the  point  before  them, 
can  we  *reasonably  expect  him  to  take  notice  of  any  collateral 
matter  1  If  we  wish  to  hear  the  arguments,  Plowden  hath  re- 
.    ported  them.     If  we  are  not  satisfied,  whither  can  we  refer 

t*io  Archift.  ^^^^J^^s  ^  May  it  not  Hitherto  be  said,  Est  ridicvlum  ad  ea 
qu(z  habemus  nihil  dicere^  quwrere  qucR  habere  non  possumus'l 
Thus  stands  the  fact.  Plowden  gives  a  comprehensive  report 
of  the  case,  and  the  doctrine  laid  down,  when  the  Court  gave 
their  opinion.     Dyer  reports  the  judgment  with  a  brief  state  of 

t  Bj  WiUUm  Otgoode,  Esq.  ofLincola*t  Inn,  AftarwardiChief  Juitice  of 
Lower  Canada. 
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the  qttestioDy  but  takes  no  notice  of  this,  nor  any  other  doctrine. 
So  far  then  the  one  is  positive,  the  other  neutrtd.  Are  we  now 
to  discredit  the  representations  of  the  former,  and  conclude,  from 
the  silence  of  the  latter,  by  an  argument  made  up  of  incredulity 
and  uncertainty,  to  reject  the  only  testimony  given,  and  extort 
evidence  from  a  nulhty  1  This  were  to  support  a  cause  in  the 
most  effectual  manner.  From  Plowden  it  appears,  that  the 
Chief  Justice  was  present  when  Manwoode  deKvered  this  as 
law.  What,  then,  can  we  infer  from  his  nlence,  except  his  con- 
sent ?'* 

To  the  third  he  replies,  that  ^*  tfie  account,  given  by  Plow- 
den, is  thus  subjoined  in  a  note  to  the  report  of  the  case^  ''Note, 
in  the  case  before  put,  where  the  purchaser  in  fee  dies  without 
issue,  2lnd  the  brother  of  the  grandmother  on  the  part  of  the 
father  claims  the  land  as  heir,  and  the  brother  of  the  great- 
grandmother  also  on  the  part  of  the  father  claims  the  land  air 
heir,  many  were  of  opinion,  because  there  was  no  nearer  heir  of 
(he  male  line,  the  brother  of  the  grandmother  should  not  be  pre- 
ferred, as  Justice  Manwoode  had  said,  but  that  the  brother  of 
the  great-grandmother  should  be  adjudged  heir,  for  his  blood  is 
derived  to  the  purchaser  by  two  males,  viz.  by  his  father  and 
grandfather  ;  whereas  the  blood  of  the  brother  of  the  grandmo* 
fher  is  derived  to  the  purchaser  *but  by  on^  male,  and  the  *  ^'^ 

grandfather  was  not  of  the  blood  of  the  brother  of  the  grandmo- 
ther, but  he  was  of  the  blood  of  the  brother  of  the  great-grand- 
mother, and  therefore  such  blood  is  more  worthy.  And  upon 
this  I  put  the  question  again  to  Manwoode  in  the  presence  of 
Harper^  another  of  the  justices  of  the  Common  Bench,,  both  of 
whom  held  clearly  that  the  brother  of  the  grandmother  should 
be  heir  to  the  purchaser,  and  not  the  brother  of  the  great-grand- 
mother,  because  the  former  is  nearer  in  blood  to  the  purchaser 
on  the  part  of  his  father,  which  proximity  holds  place  on  the 
part  of  females  conjoined  by  marriage  to  males,  when  such 
blood  is  once  derived  by  a  male  to  the  first  purchaser.  And 
another  day  I  put  the  same  question  to  Mounson,  puisne  judge 
of  the  same  Bench,  and  he  was  of  the  same  opinion  with  the 
other  justices,  for  the  same  cause ;  and  at  another  time  after- 
wards, I  put  the  same  question  to  the  Lord  Dyer,  who  was  of 
the  same  opinion  also;  so  that  all  the  justices  of  the  Common 
Bench  unanimously  agreed  in  the  same  cas^e,  that  the  brother  of 
the  purchaser's  grandmother  on  the  part  of  the  father,  should  bei 
preferred  before  the  brother  of  the  purchaser's  great-grandmoth- 
er on  the  part  of  the  father." 

*  14108  the  same  report,  which  tells  us  that  many  held  a  differ- 
ent opinion,  tells  us  likewise,  that  this  position  of  Justice  Man- 
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voode,  was  confined  by  Justice  Harper,  Justice  Mounson,  and 
Lord  Chief  Justice  Dyer.  Therefore,  when  Lord  Bacon  and 
Hale  adopted  this  position,  they  had  the  unanimous  authority  of 
the  Bench  to  support  it :  when  the  author  of  the  Commentaries 
disallowed  this  position,  he  was  justified  by  the  scruples  of  many 
^  388  bye-standcM  to  reject  it.     It  remains  *to  be  inquired,  who  has 

been  guided  by  the  most  sufficient  reasons.     The  authority  must 
surely  preponderate  with  us. 

On  the  fourth  reason  he  observes  that  ^'  it  may  be  a  matter 
of  surprise,  that  the  first  pointed  argument  against  Justice  Man«» 
woode's  position  should  be  brought  from  a  topic,  so  irrelative  as 
that  of  symmetry  :  for  law  is  the  object  of  reason,  not  the  sub- 
ject of  delineation.  The  laws  of  descent  are  regulated  by  the 
analogy  of  their  principles,  not  by  the  symmetry  of  a  table ; 
and,  when  a  system  of  inheritance  is  established,  little  attention 
is  paid  to  the  appearance  it  may  make  in  a  scheme  of  genealo^. 
Being  therefore  confiident,  and  meaning  to  prove,  that  our  doc- 
trine is  founded  upon  legal  principles,  we  are  not  careful  in  the 
first  instance  for  the  subordinate  concern  of  symmetry.  And 
in  this  spirit,  admitting  for  a  moment  that  our  position  de- 
stroys the  regularity  of  the  table,  we  mean  to  defend  it  on  the 
strong  ground  of  consistency.  For,  if  we  cannot  unite 
both  qualities  ;  if  a  sacrifice  must  be  made ;  which  shall  .we 
surrender  ?— the  congruity  of  our  principles,  or  the  symmetry 
of  their  delineation  %  If  the  eye  be  offended  by  irregularity  ;  to 
avoid  this,  shall  we  disgust  the  mind  by  incongruity  1  Can  we 
hesitate  which  to  give  up,  the  reality  or  the  representation,  the 
substance  or  the  shadow  I  Those  remarks  might  be  made,  if 
the  learned  author  meaned  to  apply  the  absolute  idea  of  symme- 
try, and  to  require  the  same  in  a  draught  of  a  course  of  de- 
scent. But  it  toay  be  urged,  he  hath  guarded  against  the  pert- 
ness  of  such  interrogatories,  by  specifying  the  symmetry  of  the 
legal  course  of  descents,  which  must  be  relative.  In  such  case,. 
^^  before  we  can  confess,  deny,  or  retort  the  charge,  we  *must  ac- 
quaint ourselves  with  the  nature  of  the  thing  destroyed ;  and  in 
what  manner  it  is  connected  with  the  subject." 

^^  The  legal  course  of  descent  is  chalked  out  by  the  laws  of 
inheritance  :  the  symmetry  of  which  course  arises  from  a  due 
exemplification  of  those  laws,  agreeably  to  the  principles  there- 
of. And  it  is  constituted  by,  and  can  only  exist  so  long  as  the 
course  of  decents  conforms  itself  to,  the  legal  principles  of  in- 
heritance. The  idea  of  synimetry  is  conceived,  and  regulated 
N  by  such  conformity,  in  which  sense  it  is  altogether  relative. 

In  short,  the  entire  and  regular  symmetry  of  the  legal  course  of. 
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descents,  is  nothing  more  than  that  order^  which  is  observable 
in  a  praxis  of  those  principles,  whereby  the  course  is  directed. 

"  Thus,  the  legal  sjrmmetry  of  the  table  will  finally  resolve 
itself  into  a  conformity  to  the  principles  of  descent,  to  which  an 
appeal  is  more  direct  than  to  the  medium  of  delineation.  For 
if,  by  any  position,  one  of  the  principles  of  descent  b  violated ; 
by  the  same  will  this  symmetry  be  al^o  destroyed." 

'^  Let  us  then  compare  the  position  of  Manwoode  with  the 
principles  above  stated ;  and  we  shall  discover  whether  the 
charge  contained  in  this  fourth  reason  be  well  founded.'* 

"  The  doctrine  laid  down  by  Manwoode  is,  that  where  aU 
the  branches  or  descendants  of  the  male  stock  are  extinct,  the 
brother  or  sister  of  the  mother  of  the  purchaser's  father,  or 
N^  1 1,  shall  inherit  and  be  preferred  before  the  brother  or  sister 
of  the  purchaser's  great-grandm  other,  or  N°  10,  for  whom  Mr. 
Justice  Blackstone  contends." 

**  First,  in  point  of  dignity  of  blood,  the  claimants  are  equal, 
they  represent  female  stocks  of  the   paternal  *line ;  therefore,  ♦  S90 

upon  that  ground  merely,  the  one  cannot  be  preferred  to  the 
other ;  but, 

"  Secondly,  in  point  of  proximity,  it  is  obvious  that  the 
grandmother,  or  N^.  1 1,  is  nearer  to  the  person  last  seised  than 
the  great  grandmother,  or  N°  10  ;  on  which  account  the  repre- 
sentatives of  the  former  are  preferred  by  Justice  Manwoode." 

*^  It  follows  then,  that  this  position,  being  supported  by  the 
principles  of  inheritance,  cannot  destroy  that  regular  symmetry, 
which  arises  from  a  conformity  to  those  very  principles. 

"  On  the  contrary,  let  a  person,  having  a  distinct  and  perfect 
conception  of  the  several  classes  of  dignity,  with  the  notion  of 
proximity  superadded,  view  the  table  ;  he  will  trace  from  the 
propoeiiuSy  and  expect  that,  when  one  class  is  exhausted,  the 
nu^nber  denoting  immediate  preference  will  be  affixed  to  the 
nearest  claimant  of  the  ensuing  class.  For  instance,  in  the 
male  stock  of  the  paternal  line  ascending,  he  will  find  the  inher- 
itance i*egularly  given  to  the  nearest  representative,  first  to  the 
uncles  and  aunts,  or  N^  7,  then  to  the  great-uncles  and  aunts, 
or  No  8,  and  so  on,  till  the  class  is  exhaust ;  but  when  he  comes 
to  the  second  class,  or  female  stocks  of  the  paternal  line,  he  will 
revolt  at  the  preference  given  to  the  more  remote  from  the  pro- 
positu$y  and  contend  that  the  legal  course  of  descents  is  destroyed 
in  that  instance  ;  and  that  the  violatibn  thereof  is  increased  by 
the  contrast  with  the  maternal  line,  where  due  regard  is  paid  to 
proximity,  and  the  regular  order  preserved." 

**  The  second  clause  of  this  fourth  rea86n  contains  a  charge, 
which  reduces  us  to  the  necessity  of  inquiring  whether  the  mat- 
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*  S91  ter  be  rightly  understood  between  *as  \  Whether  we  are  agreed 

upon  terms?    Otherwise,  in  what  manner    can  this  position 

^*  destroy  the  constant  preference  of  male  stocks,"  when,  by 

the  question,  they  and  their  descendants  are  extinct  ?  For  were 

there  any  male  stocks,  or  their  representatives  surviving,  they 

would  certainly  succeed  ;  and  there  would  be  no  contest  between 

the  present-  competitors.     If  N^  11  be  appointed  immediately 

after  fl^  9,  it  will  certainly  destroy  the  preference  of  N°  10  : 

but,  does  N^  10,  being  the  representative  of  Christian  Smith, 

represent  a  male  stock  %  In  fact,  what  possible  pretensions  can 

either  of  the  claimants  have  %  That  both  are  of  (he  paternal 

line  is  granted ;  but  it  is  evident  that  the  brothers  and  sisters 

of  Cecilia  Kempe  and  Christian  Smith,  are  the  representatives 

of  female  stocks  ;  and,  be  the  preference  given  to  either,  surely 

the  *'  preference  of  the  male  stocks"  cannot  be  destroyed  there* 

GilV.  Tta.      by :  for,  as  the  question  is  fieurly  stated  by  a  learned  Chief  Ba- 

1^*  ron,  *'  the  blood  of  the  father's  mother  was  preferred  to  the 

blood  of  his  grandmother,  being  both  female  bloods ;  and  both 

coming  under  the  consideration  of  ancient  tenants,  the  nearer 

tenant's  blood  was  preferred  to  the  more  remote." 

*^  But,  if  it  be  ccmtended,  that  the  blood  of  Christian  Smith 
may  be  traced  through  the  male  stocks  of  the  paternal  line,  it 
is  granted.  But  may  not  the  blood  of  Cecilia  Kemp,  be  trac- 
nowd.  450  ^^  through  a  male  stock  to  the  propositus  likewise  %  And,  as 
Harper  says,  **  proximity  holds  place  on  the  part  of  females 
conjoined  by  marriage  to  males,  when  such  blood  is  once  derived 
by  a  male  to  the  first  purchaser."  And  such  connexion  with 
the  paternal  lipe  is  the  avowed  reason  of  the  preference.  JLe 
frere  le  ailes  sera  heir  ai  ptarchasoWj  et  nemy  le  frere  le  ke« 

•  2^2  sailes,  pur  ceo  *f  u«  il  est  plus  prochien  en  sanke  cd  purehasour 

det  part  de  sa  pere.  The  laws  of  England  do  certainly  prefer 
the  descendants  from  the  male  and  female  stocks  of  the  pater- 
nal line ;  and  should  any  system  overlook  this  distinction,  it 
would  be  no  difficult  matter  to  controvert  it  But  in  the  pre- 
sent case,  we  have  nothing  to  apprehend  from  that  objection^ 
tComm.228.  nor  ^*  from  the  additional  reason  before  given  ;  for  what  is  it  1 
the  argument  of  probability,  the  reasonable  proof  required  bjr. 
the  law,  that  the  claimant  be  next  of  the  whole  blood  to  the 
person  last  in  possession,  (or  derived  from  the  same  couple  of 
ai^cestors,)  which  will  probably  answer  the  same  end,  as  if  he 
could  trace  his  pedigree  in  a  direct  line  from  the  first  purc^bas- 
er."  Now,  who  are  the  next  couple  of  ancestors  who  have  ia^ 
sue,  and  in  whose  favour  the  argument  of  probability  ought  to 
weigh  1  The  answer  is,  Luke  and  Frances  Kempe  ;  from  whom 
ihe  person  last  in  possession,  and  N^  11^  are  both  lineally  de« 
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flcended.    Nevertheless,  the  author  of  the  commentaries  con* 

tends  for  the  issue  of  William  and  Jane  Smith,  a  more  remote 

couple  of  ancestors  ;  not  recollecting  his  observation,  that  "  the  sComm.  23i. 

higher  the  common  stock  is  removed,  the  more  will  even  the 

probability  decrease." 

On  the  fifth  reason  he  remarks,  that  ^*  when  the  cqader  shall 
be  made  acquainted  with  the  nature  of  these  uncej^i^tiea  and 
contradictions,  it  will  be  a  matter  of  surprise  that  a  learned 
man  should  suggest  them ;  and  of  still  greater  surprise,  that 
a  really  learned  man  should  repeat  them.  In  the, first  place,  ^^o^lnl»* 
it  will  be  manifest,  by  consulting  the  work  of  the  ingenious 
author  quoted,  that  the  charge  of  all  those  uncertainties  and 
contradictions  is  brought  against  the  first  grand  principle  of  the 
laws  of  inheritance  ;  *and  therefore  this  chaise,  even  if  if  were  *  S93 

valid,  is  not  to  be  pointed  against  any  particular  application  of 
the  principle,  but  against  its  general  application.  Hen^^e  it  is 
equally  to  be  brought  against  Justice  Blackstone's  pp^^tion,  as 
against  that  of  Manwoode.''  ^r,^ 

^^  The  charge  is  this : — "  Here  I  would  raise  a  qiiere^  dubu 
taiur^  whether  the  descendants  from  the  collateral  ance^^ors  of 
the  several  classes,  (or  N^  10,  11,  12,  IS,)  are  inhe]:|^ble  or 
not,  before  the  mother's  brother  (or  N^  14.)  And,  in  my  qpinion^ 
the  doctrine  seems,  either  way,  chargeable  with  some  repug* 
nance  :  for,  on  the  one  hand,  if  they  are  to  be  preferred  to  the 
mother's  brother  (as  I  conceive  the  law  is,)  then  it  directly  im- 
pugns and  impeaches  the  rule,  which  gives  the  inheritance  ra» 
Hone  proxtmitatis  to  the  brother  or  sisters  of  the  paternal  grand- 
mother, (or  N^  1 1,)  in  preference  to  the  brothers  or  sisters  of 
the  maternal  aunt  of  the  grandfather,  (or  N^  10,)  on  this  foun* 
dation  as  it  is  alleged ;  because  proxima  non  refnota  causa  m 
jure  spectatur :  and,  if  the  descendants  from  the  collateral  ances- 
tor are  not  to  be  preferred  to  the  mother'a  brother,  but  to  be  to- 
tally excluded,  this  would  be  absurd  ;  forasmuch  as  then  the  pa- 
ternal uncles  and  aunts  of  the  mother  and  the  grandmother  of 
the  paternal  line  should  not  be  capable  of  inheriting ;  when  the 
descendants  from  the  brothers  and  sisters  of  the  remotest  feme, 
in  the  direct  line,  are  held  to  be  inheritable." — That  is  to  say,  it 
is  inconsistent  that  the  principle  of  proximity  shall  take  place  be- 
tween the  claimants  N^  10,  11,  13,  13,  and  not  between  them 
and  N^  14,  which  represents  the  mother's  brother,  and  is  cer* 
tmnly  nearer  than  any  of  the  classes  above  mentioned.  Now 
the  reader  sees,  that  for  want  of  a  discretive  judgment,  to  dis- 
cover that  the  said  several  classes  of  collateral  ^ancestors,  *  S94 
though  ii^ore  remote  than  N^  14,  yet  they  are  of  the  paternal 
line  ;  the  ingenious  author  cited  has  perplexed  the  question  by 
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applying  the  test  of  proximity  between  them  and  the  mother's 
brother,  who  is  of  the  maternal  line,  and  consequently  shall  not 
inherit  till  the  paternal  line  be  exhausted  :  whereas  that  test 
should  never  be  applied,  but  where  the  parties  are  equal  in  point 
of  dignity ^^^Xet  it  be  further  observed,  that  this  charge,  futile 
as  it  is,  is  not  brought  particularly  against  N^  11,  the  class  for 
which  we  contend,  but  against  the  severed  classes  represented  by 
N^  10, 11,  12,  13.  It  is  not  brought  specifically  against  Jus- 
tice Manwoode's  position,  as  this  fifth  reason  would  insinuate, 
but  against  **  the  descendants  of  the  collateral  ancestors  of  the 
higher  classes  ;''  among  others  comprehending  N^  10,  the  class 
for  which  Mr.  Justice  Blackstone  contends.  Does  it  not  then 
argue  a  great  degree  of  partiality,  when  a  general  objection  is 
brought  (good  or  bad,  no  matter,)  not  to  regard  our  own  case, 
but  to  enforce  it  against  another,  which,  by  confession,  is  in  the 
same  predicament  1  yet  the  author  of  the  Commentaries,  whose 
own  position,  as  favouring  the  more  remote  claimant,  is  most 
obnoxious  to  this  censure,  disregarding  his  own  situation  hath 
brought  the  whole  weight  of  the  charge  on  the  devoted  system  of 
Manwoode. 

''  If  we  may  avail  ourselves  of  the  opinion  of  this  author, 
where  he  simply  informs  us  what  the  law  is,  (not  what  it  ought 
to  be,)  we  shall  find  that  he  concurs  with  Justice  Manwoode, 
and  all  the  elder  writers.  He  puts  the  case  at  present  in  ques- 
tion,  and  decides  it  thus  :  *^  If  the  male  stock  of  the  paternal 
line  is  totally  extinct  at  the  death  of  the  purchaser,  then  the  in. 
heritance  will  devolve  on  the  heirs  of  the  father^s  mother^  or  No 

*  S95  11  ;  and,  when  they  •are  extinct  before  entry,   then  it  goes  to 

the  heirs  oT  the  grandfather*s  mother,"  or  N<>  10.  Again,  he 
justly  censures  the  reason  given  in  defence  of  J.  Blackstone's 
opinion,  that  more  of  the  purchaser's  male  ancestors  have  been 
descended  from  and  born  of  the  femes  in  the  higher  classes.  "  If 

30.  61.  '  this  argument  must  be  allowed  to  have  any  force  at  all,  it  proves 
too  much  ;  and  will  conlude,  if  it  concludes  any  thing,  for  the 
highest  class,''  or  the  representatives  of  Ann  Godfrey. 

'^So  fiir,  then,  the  charges  of  uncertainty  and  contradiction, 
though  groundless,  were  not  pointed  by  the  learned  writer  a« 
gainst  one  system  more  than  the  other.  His  deliberate  opinion 
supports  our  argument,  and  is  directly  contrary  to  that  of  Mr. 
Justice  Blackstone. 

*^  Again,  this  position  is  charged  with  ^^  establishing  a  col* 
lateral  doctrine,  incompatible  with  the  principal  point  resolved 
in  the  case  of  Clere  and  Brook.**  If  the  nature  of  this  collater- 
al doctrine  had  been  precisely  stated,  it  would  have  been  more 
satisfactory  ;  as  then  we  might   have  gone  immediately  to  the 
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point.  At  present  we  will  state  the  only  part  of  the  case  which 
carries  (as  we  conceive)  the  least  appearance  of  incompatibility. 

*^  The  circumstance  that  would  most  strike  a  person  unac- 
quainted with  the  principles  of  descent^  is»  that  in  the  case 
nxentioned,  the  more  remote  claimant  was  preferred  ;  whereas 
at  present  we  contend  for  proximity.  He  is  answered,  in  that 
case  the  more  remote  claimant  was  the  more  worthy  in  blood, 
which  shall  always  supersede  proximity ;  but,  in  the  present 
case,  they  are  equal  in  respect  of  dignity  of  blood,  in  which  sit- 
uation we  can  only  resort  to  proximity.  We  do  not  mean  to 
insult  the  learned  Judge,  *by  proposing  this  as  an  objection  oh  *  S96 

his  part ;  it  is  unworthy  of  him ;  and  we  have  only  to  lament, 
that  the  nature  of  the  charge  is  such,  that  we  can  only  make  a 
general  defence,  by  pleading  not  guilty.  To  establish  this  in* 
compatibility,  it  should  be  proved  that  N^  10  is  more  worthy 
than  No  1 1  :  this  hath  not  been  attempted.  Therefore  if  the 
reputation  of  the  Commentator  did  not  prevent  us  from  making 
hasty  conclusions,  we  should  be  well  justified  in  treating  this 
charge  as  a  violent  assumption. 

**  On  our  part,  it  will  be  sufiicient  to  show,  that  the  point  set- 
tled and  the  point  contended  for,  do  both  conform  to  the  princi- 
ples already  stated.  In  the  first  instance,  the  claimant  took  on 
account  of  dignity  of  blood  :  in  the  second,  that  principle  did 
not  operate.  No  1 1  ought  therefore  to  take  on  account  of  prox- 
imity. We  shall  not  enter  further  into  the  detail,  as  the  reader 
can  easily  apply  both  cases  to  the  same  system.  It  will  not 
then  readily  appear,  in  what  manner  this  position  can  estab- 
lish a  doctrine  incompatible  with  the  point  settled. 

"  Till  a  more  direct  charge  be  brought,  this,  we  hope,  will 
be  a  sufficient  vindication  ;  and  now  we  are  upon  the  subject, 
we  retort  the  accusation.  We  say,  that  in  the  table  of  descent, 
the  preference  given  in  the  paternal  line  is  incompatible  with 
the  preference  given  in  the  maternal  line.  And  as  we  dis- 
approve of  general  charges  in  our  own  case,  it  is  fitting  that  the 
objections  we  bring  should  be  particular. 

*^  In  the  paternal  line,  Cecilia  Eempe  and  Christian  Smith 
are  female  stocks ;  and  the  representatives  of  the  latter,  though 
more  remote  from  the  person  last  seised,  are  preferred  to  the 
former  for  this  reason,  because  their  blood  is  derived  to  the  per- 
son last  seised  by  two  males. 

*ln  the  maternal  line,  Hannah  Willis  and  Susan  Bates  stand  *  397 

in  the  same  point  of  relation  with  the  two  above  named,  the  dif- 
ference of  line  excepted  ;  and  though  the  representatives  of  Susan 
Bates  derive  their  blood  from  the  person  last  seised  by  two 
males,  and  are  precisely  in  the  same  predicament  with  those  of 
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Christian  Smith,  with  respect  to  blood,  stiH  they  are  not  prefer^ 
ted  in  the  maternal  line  ;  which  is  incompatible. 

**  The  fact  is,  that,  in  the  maternal  line,  the  table  of  descent 
is  properly  delineated  :  the  principles  of  dignity  and  proximity 
are  invariably  pursued  throughout :  in  the  paternal  line,  tfaey 
are  not.     Mo  wonder,  therefore,  that  they  are  incompatible.'* 

To  the  sixth  reason  he  replies-—**  It  is  admitted  that  Lord 
Bacon  expresses  himself  in  these  direct  terms :  "  In  any  degree 
paramount  the  firsts  the  law  respecteth  proximityy  and  not  dignity 
of  bloody  But,  after  a  tedious  search,  we  could  find  no  such 
terms  nor  doctrine  in  Plowden.  Perhaps  it  would  be  a  difficult 
matter  to  point  it  out ;  though,  to  discover  the  opinion  really  de- 
Uvered  on  the  occasion,  we  have  only  to  refer  to  pa.  449,  where 
Plowd.  449.    we  find  in  what  express  terms  a  doctrine  is  laid  down,  altogether 

contrary  to  that  stated  in  the  reason.     **  If  one  claim  from  the 
father's  mother,  and  another  claim  from  the  great  grandfather 
direct,  the  latter  shall  be  preferred ;  et  vtnccre  tautre  est  plus 
proehem  del  sanke^  mes  ettmeins  digne  de  sanke** 

**  Likewise,  after  a  diligent  search,  we  could  find  no  such 
doctrine  in  Hale  ;  and,  till  we  are  referred  to  the  doctrine  we 
cannot  find,  we  must  content  ourselves  with  such  information  as 

HaIa  Hist 

C.  L.  271.'       ^^  ^^^  ^^^'     His  first  rule  is  this  :  "  The  law  prefers  the  wor- 
thiest of  blood  :  those  of  the  male  line  shall  be  preferred  usque 

*  S98  infinitum.     '^Agsin^  if  the  great  great  great  grandfather,  or  the 

great  great  gwat  grandmother  of  the  father  has  a  brother  or 
sister,  she  shall  be  preferred,  and  exclude  the  mother's  brother, 
though  he  is  much  nearer.^* 

'^  T^us,  though  firom  the  nature  of  the  thing  we. cannot  strict- 
ly prove  that  no  such  doctrine  appears  in  Plowden  nor  in  Hale, 
still  we  have  brought  the  best  possible  proof  from  their  own 
words ;  whereby  it  is  evident  they  put  forth  doctrines  directly 
contrary  to  those  suggested.  For  more  satisfactory  evidence, 
we  refer  the  readers  to  their  respective  works,  which,  contrary 
to  the  laudable  precision  our  author  usually  adopts,  he  hath  cited 
at  laige  without  any  particular  reference.  Though  we  much 
suspect  that  their  researches  on  this  head  will,  like  our  own,  be 
fruitless." 

If,  then,  it  be  allowed,  that  these  opinions  do  not  in  anywise 
appear,  it  Is  impossible  they  should  appear  as  the  reasons  given 
for  any  particular  doctrine.  But  if  the  avowed  reasons  of  the 
doctrine  we  support  be  required,  Plowden's  have  been  stated. 
Sir  Matthew  Hale  says,  '^  and  though  it  be  also  true,  that  the 
great  grandmother's  blood  has  passed  through  more  males  of  the 
father^s  blood  than  the  blood  of  the  grandmother  or  mother  of 
the  father ;  yet,  in  this  case,  the  father's  mother's  sbter  shall  be 
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preferred  before  the  father's  grandmother's  brother,  because  they 
are  all  m  the  female  Ime,  viz.  cognaH^  and  not  agnati  ;  and  the 
father's  mother's  sister  is  nearest,  and  therefore  shall  have  the 
preference  as  well  as  in  the  male  line  ascending,  the  father's  bro- 
ther or  his  sister  shall  be  preferred  before  the  grandfather's  bro- 
ther." 

*'  With  respect  to  Lord  Bacon's  position,  we  shall  simply  ob- 
serve, that,  as  it  is  totally  repugnant  to  the  spirit  of  those  laws, 
whence  the  doctrine  of  descent  ^originates,  so  it  has  been  contra-  *  S9i9 

dieted  by  every  writer  on  the  subject,  and  is  therefore  inadmissi- 
ble. When  we  recollect  the  obligations  in  general  science,  that 
are  due  to  this  sublime  and  penetrating  genius,  let  not  this  mis- 
take be  remembered  ;  when  our  admiration  leads  us  to  consider 
him  as  some  superior  being,  even  this  error  may  convince  us  that 
he^as  human.    . 

"  Upon  the  whole,  then,  it  appears  that  Lord  Bacon  mistook 
the  reason  of  this  do6trine  entirely  ;  and  the  author.of  the  Com-  - 
mentaries,  observing  the  error,  hath  unwittingly  imputed  the 
same  to  Plowden  and  Hale  ;  which,  being  a  refutable  position, 
is  brought  to  create  an  inconsistency  in  Hale's  doctrine.  Where- 
as, the  perfection  of  Ins  system  will  thereby  more  forcibly  ap- 
pear, inasmuch  as  nothing  irregular  can  possibly  square  vrith  it. 
How  far  the  multiplicity,  of  learnbg,  our  author  was  obliged 
io  consult,  may  have  occasioned  this  mistake,  we  know  not ; 
but  are  assured  that,  however  his  system  may  be  continued,  he 
will  not  suffer  imputed  opinions  to  remain  on  record  against 
those  respectable  characters,  so  contrary  to  their  professed  sen- 
timents, and  which  reduce  them  to  an  absurdity." 

On  the  seventh,  he  observes,  that  '*  it  is  an  incontrovertible 
point,  that  the  blood  of  the  Kempes  shall  not  inherit,  till  that  of 
the  Stiles  fail.  There  is  likewise  no  question,  whether  it  fails 
at  N^  9,  which  bears  the  name  of  Stiles.  But  the  case  is  not 
altogether  so  obvious  with  respect  to  N^  10,  notwithstanding 
that  these  two  numbers  are  coupled  together,  as  if  one  and  the 
same  reason  made  them  similar  instances.  For,  on  examination, 
it  will  be  found,  that  the  name,  to  which  that  number  is  affixed, 
is  Smith.  However  on  tracing  upwards,  we  shall  find  that, 
some  generations  back,  the  great  grandfather  of  John  ^Stiles  ^^ 

married  a  certain  Christian  Smith  ;  who  is  supposed  to  have 
representatives  still  living.  We  must  therefore  admit,  that  a 
portion  of  the  .blood  of  the  person  last  seised  may  be  traced  to 
N^  10,  or  the  said  Christian  Smith,  as  to  a  ifemale  stock  of  the 
paternid  line;"  and  not,  as  seems  by  the  reason  to  be  insinuated, 
as  if  it  were  of  a  degree  to  be  mentioned  in  point  of  dignity 
with  N<>  9. 

You  ni.  S3 
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*Mt  is  then  admitted,  thai  the  blood  of  John  Stilea  doet  not 
fail,  while  N^  10  exists. 

^^Bat  it  will  likewise  be  found,  that  George  Stiles  tbo 
grandfather  married  Cecilia  Kempe.  Now,  according  to  Sir 
Edward  Coke,  *^  the  father  hath  two  immediate  bloods  in  him, 
the  blood  of  his  father  and  the  blood  of  his  mother,  (or  Cecilia 
Kempe,)  and  both  these  bloods  are  of  the  part  of  the  father." 
And,  by  consulting  the  table  of  ancestors  in  the  Commentaries^ 
B.  2.  c.  14.  it  will  appear,  that  the  Smiths  contribute  one- 
eighth,  and  the  Kempes  one-fourth,  of  the  blood  of  the  person 
last  seised ;  or,  to  adopt  the  expression  of  the  ingenious  author 

Iaw  of  Inh.    lately  cited,   "  the   grandmother  furnishes  a  double  portion  of 
consanguinity,  to  what  the  great    grandmodier  does.''     It  is 
then  evident,  that,  as  the  blood  of  John  Stiles  does  not  fail,  while 
N^^^IO  exists,   so,  neither,  does  it  fail,  while  any  of  the  repre« 
sentatives  of  the  grandmother,  or  N^  11,  exist. 

"  Since  this  is  necessarily  the  case,  how  shaU  we  account 
for  the  distinction  so  visible  in  the  text,  where  the  name  of  Smith 
is  omitted,  and  the  number  representing  it  is  found  m  such  wor- 
shipful society ;  whereas  great  care  is  taken  to  inform  us,  that 
N^  11,  though  representing  a  much  nearer  relation,  is  of  the 
blood  of  the  Kempes,  and  therefore  to  be  postponed  1 
^*  Tins  question  we  do  not  undertake  to  solve. 

*  401  *^*  But  having  discovered,  what  was    unobserved,  in    the 

present  reason,  that  when  the  name  of  Stiles  is  no  more,  still  the 
blood  of  the  paternal  line  flows  in  two  channels,  are  we  to  adroit 
the  conclusion  which  appears  so  deliberate-;  or  are  we  to  ad- 
vance the  neglected  N^  11,  whose  title  previously  presents  itself 
upon  a  regular  tracings  and  in  many  other  respects  appears  to 
be  so  justifiable  1 

**  If  we^  advert  to  our  authcnr's  own  computation  so  lately 
mentioaed,  we  shall  perceive  that  the  relation,  between  N^  1 1 
and  the  person  last  'seised,  is  much  nearer  than  the  relation  be- 
tween N^  10  and  the  person  last  seised.  However,  we  shall 
avail  oiuiMlves  no  farther  of  this  observation,  than  to  presume  it 
is  very  fair  ground,  whereon  to  produce  at  least  the  simple  claim 
of  N^  1  f  :  the  right  may  be  discussed  afterwards. 

**  ThQ  case  of  the  elahnants  is  such  as  hath  been  already  stat- 
ed :  we  will  ai^ly  to  a  decision  from  which  there  will  be  no  ap- 
peal. 

*^  The  reader  is  desired  to  cast  his  eye  on  the  table  of  de- 
scents, and  to  vmk  in  what  degree  the  two  competitors  stand. 
The  rule  to  guide  his  judgment  is  thus  laid  down  by  the  author 

sComm.236.  of  the  Commentaries.     **Ib  order  to  ascertain  the  collaterml 
heir  of  John  Stiles,  it  is,  in  the  first  place,  necessary  to  recmr  to 
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bis  aokcestors  in  the  first  degree  ;  on  de&ult  of  wfaich»  we  must 
ascend  one  step  higher,  to  the  ancestors  in  the  second  degree  ; 
then  to  those  c^  the  third  and  fourth  ;  and  so  upwards  in  tn/Eni- 
hmty  till  some  ancestors  be  found,  who  have  other  issue  descend- 
ing from  them  beside  the  deceased,  in  a  parallel  or  collateral 
line.  From  these  ancestors  the  heir  of  John  Stiles  must  derive 
his  descent ;''  as  the  question  is  nbw  concerning  the  collateral 
heir.     In  obedience  to  this  *rule,  let  us  recur  to  the  first  degree  ;  ^* 

ancestors  there  are  none  living  ;  to  the  second,  by  the  question 
they  are  extinct  In  the  third,  we  find  N^  11,  or  the  represent 
tatives  of  the  paternal  grandmother.  If,  for  the  sake  of  specu- 
lation, we  pursue  our  inquiries,  we  may  find  collateral  ancestors 
in  the  fourth  degree,  or  No  10;  but  the  inheritance  is  previ* 
ously  vested,  it  is  cast  on  No  1 1.  Again,  in  the  Commentaries, 
we  find  this  direction  :  '*  In  order  to  keep  the  state  of  John  ^  Comm.  S33. 
Stiles  as  nearly  as  possible  in  the  line  of  hb  purchasing  ances- 
tors, it  must  descend  to  the  nearest  ample  of  ancestors^  that  have 
left  descendants  behind  them.'*  Those  ancestors,  who  have' 
left  descendants,  are  Luke  Kempe  and  Frances  Holland,  and 
"William  Smith  and  Jane  King.  Can  it  now  remain  a  doubt 
which  is  the  nearest  couple,  or  whose  issue  shall  succeed  ? 

*^  Such  being  the  case,  we  cannot  possibly  admit  of  the  con- 
clusion, *^  that  N^  11,  bemg  the  blood  of  the  Kempes,  ought 
not  to  inherit  till  N^  10.  is  extinct.*'  For,  io  retort  the  distinc- 
tion so  invidiously  made  in  this  seventh  reason,  N^  10.  represents 
the  blood  of  the  Smiths,  and  is  not  descended  from  so  near  a 
couple  of  ancestors  as  N^  11,  and  therefore  we  are  authorized 
to  inquire,  why  has  not  their  issue  the  same  degree  of  preference 
in  the  table,  that  we  are  taught  to  give  them  by  the  text  1 

'*  With  regard  to  the  eighth,  he  remarks,  that  ^*  this  reason 
has  a  most  formidable  appearance.  The  approaches  are  per- 
fectly regular.  Two  authorities  are  brought  to  establish  a  point 
of  doctrine  ;  which  point  is  applied  to  a  case  resolved,  and  the 
inference  seems  fatal  to  our  system.  To  make  a  regular  de- 
fence, it  is  our  duty  to  examme,  whether  the  autfiorides  and 
acknowledged  maxims  of  descent  do  support  such  a  doctrine  ; 
then  whether  it  is  well  applied  to  the  case  ^resolved  ;  and  whe-  ^^ 

ther  such  inference  follows  of  necessity. 

''  The  first  authority  is  from  Oie  Year  Book,  Mich.  12  Edw. 
IV.  12.  The  case,  in  which  the  rule  was  originally  introduced, 
is  flius  stated.  "  Where  a  man  purchases  land,  and  dies  wtA« 
out  issue,  and  without  heir  on  the  part  of  his  &ther,  his  next  heir 
on  the  part  of  his  mother  sfaaU  have  the  land«  And,  if  a  man  pur- 
chase land,  and  haUi  issue  and  dies,  and  the  issue  enters  and  dies 
without  issue,  and  without  heir  on  the  part  of  his  father,  that  is  Io 
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say,  on  the  part  of  the  father's  male  ancestors,  that,  in  such  .case 
the  heir  on  the  part  of  the  mother  of  his  father,  that  is  to  say,  of 
bis  paternal  grandmother,  ought  to  inherit :  far  he^  who  aught  to 
inherit  thefather^  aughi  to  inherit  the  san.  Catesby  moved,  that 
^  where  the  issue  was  once  seised,  that  the  descent  was  cast  in  the 
blood  of  the  father  ;  therefore  it  shall  never  resort  to  the  blood 
of  the  father's  mother,  &c. ;  no  more  than  where  a  man  purcha- 
ses lands,  and  dies  without  issue,  where,  if  the  land  descends  to 
the  heir  of  the  father  on  account  of  the  dignity  of  blood,  who  is 
seised  and  afterwards  dies  without  issue,  and  without  heir,  then 
the  blood  on  the  part  of  the  mother  ought  not  to  inherit :  for  it 
is  dijferent  blood.  To  which  it  was  answered,  that  the  cag'es 
are  by  no  means  similar  :  for  when  the  inheritance  descends  to 
collateral  blood,  it  shall  not  resort  to  other  blood,  &c.  But  it 
was  held,  that  if  a  man  purchase  land  and  has  issue,  who  takes 
the  land  by  descent,  and  afterwards  the  issue  dies  without  issue, 
and  without  heir  on  the  part  of  the  father,  that  the  heir  on  the 
part  of  the  son's  mother  ought  not  to  inherit ;  for  he  is  not  of  the 
blood  of  the  first  purchaser,  that  is,  he  is  not  of  the  blood  of  the 
father :  but  the  heir  of  the  son,  *on  the  part  of  aUeSy  that  is,  of 
*  404  the  mother  of  the  father,  ought  to  inherit,  &c.  quod  noto." 

*'  Such  is  the  first  authority  ;  and  before  we  make  any  re- 
"^arks  on  the  manner  in  which  it  is  applied,  we  must  express 
our  surprise  that  an  aif^ment  should  be  drawn  from  a  case, 
that  we  Blight  justly  cite  in  support  of  our  own  system.  For, 
the  question  between  Manwoode  ai^d  Justice  Blackstone  is  this  ; 
when  all  the  representatives  of  the  male  stock  of  the  paternal 
line  are  extinct,  who  shall  succeed  ?  The  former  says,  the  heir 
of  the  ailes  ;  the  latter  the  heir  of  the  besaUes :  but,  what  is  most 
singular,  to  support  his  argument,  an  authority  is  brought,  which 
upon  the  same  question  gives  the  succession  to  the  aiies :  **  The 
heir  of  the^on,  on  the  part  of  the  ailee^  ought  to  inherit" 

^^The  next  authority  to  support  the  point  ^  doctrine  is  a 
quotation  from  Sir  Matthew  HaJe.  We  shall  take  the  liberty 
of  making  a  larger  extract,  that  by  the  context  the  reader  may 
comprehend  the  full  scope  of  his  meaning. 

^' If  the  son  purchases  land  in  fee  simple  and  dies  without  is- 
sue,  tbQse  of  the  male  line,  ascending,  usque  ad  in/imlttm, 
shall  be  preferred  in  the  descent  according  to  their  proximity  of 
degree  to  the  son.  And  therefore  the  father's  brothers  and  sis- 
ters, and  their  descendants,  shall  be  preferred  before  the  broth* 
ers  of  the  grandfather  and  their  descendants ;  and  if  the  father 
had  no  brothers  nor  usters,  the  grandfisther's  brothers  and  their 
descendants,  and,  for  want  of  brothers,  his  sisters  and  their  de<* 
scendants^  shall  be  pre^rred  before  the  brother  of  the  great 
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grandfather  :  for  although,  by  the  law  of  England,  the  ftUher  or 
grandfather  cannot  immediately  inherit  to  the  son,  yet  the  direc- 
tion of  the  descent  to  the  collateral  ascending  *line,  is  as  much  *  405 
as  if  the  -father  aiKt  grandfather  had  been  by  law  inheritable, 
and  should  have  inherited  to  the  son  before  the  grandfather,  and 
the  grandfather  before  the  great-grandfather ;  and  consequent- 
ly if  the  father  had  inherited  and  died  without  issue,  his  eldest 
brother  and  his  descendants  should  have  inherited,  before  the 
younger  brother  and  his  descendants  ;  and,  if  he  had  no  brothers 
but  sisters,  the  sisters  and  their  descendants  should  have  inherit- 
ed before  his  uncles,  or  the  grandfather's  brothers  and  their  de- 
scendants ;  so,  though  the  law  of  England  excludes  the  father 
from  inheriting,  yet  it  substitutes  and  directs  the  descent,  as  it 
should  have  been,  h«l  the  father  inherited,  viz.  it  lets  in  those 
first,  that  are  in  the  next  degree  to  him. 

*V  Such  is  the  second  authority;  and  it  is  presumed  the  rea- 
der will  be  of  opinion,  that  by  this  detail  the  learned  Chief  Jus- 
tice meant  to  exemplify  the*  doctrine  oi  proximity  by  its  several 
degrees  ;  and  to  inform  us,  that  though  the  father,  grandfather, 
and  great-grandfather  cannot  immediately  inherit,  still  we  must 
resort  to  them  as  to  the  stocks  whence  we  are  to  trace  proximi- 
ty and  primogeniture.  And  to  thb  rule  he  hath  referred  the 
matter  at  present  in  question,  which  he  hath  stated  and  decided 
in  the  following  terms.  *^  When  the  son  is  once  seised,  and 
dies  without  issue,  his  grandmother's  brother  (or  N^  11.)  is  to 
him  heir  of  the  part  of  his  father ;  and,  being  nearer  than  his 
great-grandmother's  brother,  is  preferred  in  the  descent."  An 
opinion,  so  clear  and  decisive  on  the  question  itself,  will  allow 
us  to  pay  little  regard  to  the  construction  put  on  a  detached 
sentence  from  the  same  authority,  in  order  to  support  a  contrary 
argument  And  here  we  must  observe,  that  though  it  be  al- 
lowable, where  an  author  involves  himself  in  ^contradictions,  #  ^Qg 
to  oppose  one  part  of  his  doctrine  to  another  ;  still  it  is  to  the 
last  degree  uncandid,  when  he  is  consistent,  to  force  a  distinct 
assertion  mto  the  service  of  an  argument  that  he  disavows. 

**  Upon  the  whole,  we  think  the  citation  from  Hale  a  very 
full  comment  on  the  dictum  advanced  in  the  Year  Book.  And 
that  the  learned  author  so  understood  the  same,  is  obvious  from 
the  following  passage :  '^  Now,  here  it  must  be  observed,  that  s  Comm.  226* 
the  lineal  ancestors,  though  (according  to  the  first  rule)  incapa- 
ble themselves  of  succeeding  to  tl^e  estate,  because  it  is  suppos- 
ed to  have  already  passed  them,  are  yet  the  common  stocks, 
from  which  the  next  successor  must  spring." 

**  Thus  then  we  admit  both  authorities  ;  but,  what  is  most 
i^^ftterial,  we  see  on  what  occasion  and  to  what  intent  they  were 
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originally  laid  down.  When  therefore  they  shall  be  cited  to 
tabliah  a  future  argument,  we  tthall  know  how  far  their  influ* 
ence  extends ;  and,  knowing  to  whom  the  inheritance  was  gir- 
en,  we  may  judge  with  what  propriety  a  reference  is  made  there- 
to. But,  if  these  very  authorities  be  advanced  for  the  purpose 
of  giving  the  inheritance  to  another,  what  shall  be  then  said  f 
Shall  we  not  ask,  is  it  candid  to  adopt  a  rule  and  to  apply  it  so 
as  to  produce  a  consequence,  totally  different  from  the  original 
conclusion  1  For  it  is  evident,  that  the  purpose  of  introductiBg 
these  authorities  was,  to  collect  an  inference  or  point  of  doctrine 
therefrom,  which,  though  not  delivered  in  express  terms,  is  nev- 
ertheless made  and  adopted.  To  have  stated  it  openly  would 
have  alarmed  the  reader ;  but  the  doctrine  bsinualed  is,  that 
on  account  of  the  rule  cestuy  que  doit  inherUer  al  pere  daU  inherit 
ter  alJUSf  in  searching  for  the  heir  of  the  sonf  we  ought  to  trac^ 

#  ^Qff  from    the  father^  as   from  the  propoHtue^     Reference  ^is  then 

made  to  the  case  of  Clere  and  B^ook,  for  reasons  that  we  shall 
presently  discover.  However,  in  tbe  first  place,  it  is  presumed 
BO  such  doctrine  can  be  gathered  from  the  authors  cited  and  we 
have  now  to  examine  whether,  if  it  be  a  point,  it  is  consbte&t 
with  the  laws  of  descent* 

"  First,  that  the  learned  Commentator,  in  a  former  instance, 
put  a  much  more  liberal  construction  on  the  dictum  in  the  Year 
Book,  may  be  gathered  from  the  following  passage. 

tCoiBm.223.       *<  This,  then,  is  the  great  and.  general  principle,  upon  which 

the  law  of  collateral  inheritances  depends  ;  that,  upon  fiiilure  of 
issue  in  the  last  proprietor,  the  estate  shall  descend  to  the  blood 
of  the  first  purchaser  ;  or  that  it  shall  result  back  to  the  heirs  of 
the  body  of  fhat  ancestor,  firom  whom  it  either  really  has,  or  is 
supposed  by  fiction  of  law  to  have,  originally  descended  :  ac« 
cording  to  the  rule  laid  down  in  the  Year  Book,  Fitzherbert, 
Brook,  and  Hale,  that  he,  who  would  have  been  heir  to  the  fa- 
ther of  the  deceased''  (and  ofeauree  to  the  mother  or  any  other  pW'^ 
chasing  ancestor)  "  shall  also  be  heir  to  the  son."  Now,  if  any 
.  one  choose  to  adopt  the  passage  contained  in  the  above  parenthe* 
sis,  in  the  same  manner  as  the  dictum  in  the  Year  Book  is,  in 
the  present  case,  applied  to  make  the  father  become  the  proposj* 
tus :  it  might  thereby  be  proved,  that  as  he,  who  would  have 
been  heir  to  the  mother,  shall  also  be  heir  to  the  son,  so  therefore 

SComm.  tOl^.  ^®  mother  ought  to  become  the  persona  proposita. 

*'  Secondly,  in  contradiction  to  this  doctrine  is  the  approved 
maxim,  Seisinafacit  stipUem ;  and,  '*  as  the  seisin  of  any  person 

Id.  228.  makes  him  the  root  or  stock,  from  which  all  future  inherit- 

ance by  right  of  blood  must  be  derived,"  on  the  authority  of  the 

•  408         Commentaries,  •which  also  tell  us  that  "  the   law  only  requires 
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that  the  claimant  be  next  of  the  whole  blood  to  the  person  last 
in  possession,"  we  conclude  that  the  son  being  the  person  last 
seised,  he  shall  be  the  root  or  stock  from  which  such  inheritance 
must  be  derived. 

**  Thirdly,  if  we  are  to  trace  from  the  father,  it  will  intro- 
duce universal  confusion ;  it  will  confound  the  distinction  made 
by  Sir  Edward  Coke,  "  that  the  father  hath  two  bloods  in  him, 
by  which  means  the  father's  mother,  though  of  the  female  line  to 
biffl,  is  of  the  male  line  to  the  son/'  For,  if  we  are  to  trace 
from  the  father,  his  mother  must  be  of  the  female  line  to  the  son ; 
and,  what  is  stiU  more  injurious,  in  such  case  the  whole  mater* 
nal  line  will  be  totally  excluded,  for  thei^  is  no  privity  of  blood 
between  the  father  and  the  line  of  the  mother. 

'*  Thua  have  we  endeavoured  to  prove,  that  no  such  point  has 
been  nor  can  be  established.  We  now  contend,  that  the  case  to 
winch  it  is  applied,  the  resolution  in  Clere  and  Brook,  is  indi- 
rectly stated.  It  was  there  settled,  that  the  heir  of  Dorothy 
Young,  the  paternal  grandmother  of  the  person  last  seised, 
should  succeed  in  preference  to  Edward  Clere  his  mother's  bro- 
ther ;  that  is.  No  1 1  shall  succeed  to  John  Stiles  the  son.  Where- 
as we  are  told  in  the  Commentaries,  who  might  or  should  have 
succeeded  to  Greoffrey  Stiles  the  father.  That  N*'  10  should 
have  inherited  to  Geoffrey  Stiles  the  father  before  N^  11.  This 
may  be  true,  if  John  Stiles  the  son  had  never  been  seised  ;  but, 
the  contrary  being  the  case,  there  was  no  question  who  should 
have  inherited  the  father.  The  matter  settled  was,  that  IS^  1 1 
should  inherit  the  son.  This  indirect  stating  of  the  case  leads 
«s  to  the  reason  why  the  point  above  mentioned  was  attempted 
*to  be  established.  It  was  introduced  with  a  view  to  discard 
the  son  ;  and  that  the  father  should  become  the  proporittM  or 
root^  to  whom  N<>  10  is  exactly  in  the  same  relation  as  No  1 1  is  to 
the  son.  Now,  can  there  be  a  more  presumptive  proof 
how  far  the  judgment  is  here  sacrificed,  than  the  forced  con- 
struction put  upon  different  texts  in  order  to  establish  a  point  for 
the  purpose  of  getting  rid  of  the  son  1  For,  when  once  that  is 
effected,  when  once  we  trace  from  the  father,  N^'  10  will  cer- 
tainly inherit.  But,  as  the  fact  is  otherwise,  as  the  son  is  the 
person  last  seised,  shall  not  N^  1 1  confessedly  succeed  1 

**  The  negative  application  of  the  rule  is  this  :  Because  the 
issue  of  Luke  and  Frances  Kempe,  or  N^  11,  should  jouot  have 
inherited  to  the  father,  therefore  they  shall  not  inherit  to  the  son. 
Now  it  is  certain,  that  not  one  person  of  those  represented  in 
the  table  of  descents,  from  N^  14  to  N''20  inclusive*,  shall  ever 
inherit  the  father ;  but  who  wiQ  be  found  to  contend,  that  there- 
fore not  one  of  them  shi^U  inherit  the  scm  ? 


409 


fteS  TUle  XXIX.  Descent.  Ch.  ui.  §  87. 

**  However,  by  virtue  of  this  liberal  rule,  John  Stiles  is  ut- 
terly excluded,  as  though  he  had  never  existed ;  notwithstand- 
ing we  are  told  by  the  author  himself  that  John  Stiles  held  the 
land  as  a  feud  of  indefinite  antiquity.  Let  us  then  for  a  mo- 
ment admit  of  the  delusion,  and  refer  ourselves  to  Geoffrey 
Stiles  the  father.  Now,  if  the  heirs  of  Christian  Smith  shall 
inherit  John  Stiles,  as  by  the  table  they  do,  by  parity  of  reason, 
must  not  the  heir  of  Ann  Godfrey  succeed  to  Geofifrey  Stiles  % 
To  hesitate  were  useless  ;  their  respective  relation  is  the  same  ; 
if  the  heirs  of  the  great-grandmother  shall  succeed  in  one  in- 
stance, they  shall  in  another,  or  there  is  no  virtue  in  consisten- 
*  410  cy*     Nevertheless,  having  once  secured  Geoffrey  Stiles  as  *the 

proposUusy  the  system  of  the  table  of  descents  is  deserted  ;  and 
appeal  is  made  to  the  resolution  in  Clere  and  Brook  :  so  that, 
when  Justice  Manwoode  argues  rightly  from  the  son,  the  doc- 
trine is  reprehensible ;  whereas  no  scruple  is  made,  in  tracing 
from  the  father,  to  admit  the  same  arguments. 

**  To  pursue  the  proposed  plan  of  defence,  we  should  continue 
to  examine  whether  such  inference  follows,  as  is  suggested  from 
the  stating  of  the  case  resolved.  But  we  are  prevented  by  the 
express  prohibition  of  our  author  :  who,  perhaps  not  thinking  he 
should  ever  adopt  a  contrary  opinion,  hath  in  effect  told  the  stu- 
dent, that  if  any  case  be  put  except  as  from  John  Stiles,  he  should 
2 Comm. 240.  not  admit  it.  The  words  are, — ''The  student  should  bear  in 
nund  that,  during  this  whole  process,  John  Stiles  is  supposed  to 
have  been  last  actually  seised  of  the  estate  ;  for,  if  ever  it  comes 
to  vest  til  any  other  person  as  heir  to  John  Stiles,  a  new  order  of 
succession  must  be  observed  upon  the  death  of  such  heir ;  since 
he,  by  his  own  seisin,  now  becomes  an  ancestor  or  sHpes^  and 
must  be  put  in  the  place  of  John  Stiles.'' 
:  ''  Had  we  previously  attended  to  this  admonition,  we  should 

have  found  that  our  arguments  against  the  appointment  of  Greorge 
Stiles  the  father,  as  the  stipes,  were  needless ;  for  in  such  case  a 
new  order  of  succession  must  be  observed,  and  the  student  is  fore- 
warned accordingly.  Can  we  therefore,  with  any  propriety, 
pursue  our  inquiries  respecting  the  inference,  when  we  are  for- 
bidden to  admit  the  proposition  ? 

"  Upon  the  whole,  we  presume  to  have  shown,  that  of  the 
foregoing  reasons,  the  first,  second,  and  third,  are  merely  specu- 
lative ;  the  fourth  is  drawn  from  an  inapplicable  medium,  and  a 
*^  41 1  charge  which  is  contradicted  *by  the  express  words  of  Plowden  ; 

the  fifth  depends  upon  a  dbtorted  authority,  and  violent  assump- 
tion ;  the  sixth  on  a  misquotation ;  that  the  seventh  involves  a 
contradiction  between  the  table  and  the  text ;  and  of  the  eighth 
it  will  not  be  deemed  intemperate  to  say,  that  it  collects  a  point 
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of  doctrine  from  authorities  by  which  that  doctrine  is  opposed, 
which  point  b  applied  to  a  case  we  are  directed  not  to  allow, 
and  from  which  an  inference  is  drawn,  though  we  are  enjoined 
not  to  admit  of  the  premises/'f 

t  A  case  exactly  Iq  point,  aroie  on  the  Midland  CircaiC  in  1805,  and  wai  inr 
tended  to  have  been  argued  in  Westmtniter  Hall,  but  wai  oompromiaed.  Ser- 
eral  eminent  counsel  were  howeyer  coninlted,  among  whom  was  the  late 
Mr.  Se^eant  Williams  ;  and  they  were  all  of  opinion  that  Sir.  W,  Black- 
stone's  doctrine  was  wrong. 


Vox..  III.  S4 


*.* 


TITLE  XXIX. 


DESCENT. 


CHAP.  IV. 


d/*  the  Descmt  of  Estates  in  Remainder  and  Reversion^ 


2.  Remainders,  &c.  descend  (o  the 
Heirs  of  the  Person  in  whom 
they  first  vested. 


6.  A  Right  to  a  remainder,  &c.  de- 
scends to  the  half  blood. 
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Section  1. 


THE  rules  laid  down  in  the  preceding  chapter  respect- 
ing the  descent  of  estates  in  possession,  do  not  apply  to  the  de- 
scent of  estates  in  remainder  and  reversion,  expectant  on  an 
estate  of  freehold.     Because  where  there  is  a  preceding  estate, 
of  freehold  the  actual  seisin  is  in  the  possessor    of  that  estate, 
not  in  the  person  entitled  to  the  estate  in  remainder  or  rever- 
sion. 
Remainders,       ^"  '*  follows  from  this  principle,  that  where  a  person  entitled 
&c.  descend   to  an  estate  in  remainder  or  reversion,  expectant  on  a  ireehold 
of  the  Peiion  ©State,  dies  during  the  continuance  of  the  particuter  estate,   the 
in  whom  they  remainder  or  reversion  does  not  descend  to  Us  heir ;  because  he 
first  vested,     ^gy^^  jjj^j  ^  seisin  to  render  him  the  stock  or  root  of  an  inheri- 
tance :  but  it  will  descend  to  the  person  who  is  heir  to  the  first 
purchaser  of  such  remainder  or  reversion,  at  the  time  when  it 
comes  into  possession. 

♦3.  Thus  it  was  laid  down  by  the  Court  of  K.  B.,  in  34  Eliz. 

that  **  Of  a  reversion  or  remainder  expectant  on  an  estate  for 

Case,  3  Rep.  life)  or  in  tcdl,  there  he  who  claims  the  reversion  as  heir,  ought 

*^*'  to  make  hhnself  heir  to  him  who  made  the  gift  or  lease;  if 

the  reversion  or  remainder  descend  from  him :  or  if  a  man 

purchase  such  reversion  or  remainder,  he  who  claims  as  heir 

ought  to  make  himself  heir  to  the  first  purchaser.'* 

4.  In  the  case  of  Eellow  v.  Rowden  it  was  held  by  all  the 

Tit.  17.  $  t8.  Judges,  that  where  an  estate  for  life  or  in  tail  is  created,  and 

the  reversion  in  fee  expectant  thereon,  descends  from  the  donor 

or  settlor,  through  several  intermediate  heirs,  before  it  falls  in« 

to  possession ;  every  person  claiming  it  by  descent  must  make 

himself  heir  to  the  donor  or  settlor,  and  take  it  as  such :  and 
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JMt  as  heir  to  the  immediate  heirs,  who  need  not  be  so  much  as 
aamed  in  an  action  brought  against  the  person  so  acquiring  the 
possession,  as  heir  to  the  donor  or  settlor.  For  the  intermediate 
beirs  never  had  such  a  seisin  as  to  transmit  the  reversion  from 
them  by  descent,  to  an;  person  who  was  not  heit  to  the  donor  or 
settlor. 

5.  D.  Smith  in  consideration  of  his  marriage  with  Sarah  «•?¥"•,'* 
Madey,  in  1716,  settled  the  premises  in  question  to  the  use  of  2  WUi.  45b 
bimself  and  the  said  Sarah,  during  their  natural  lives,  and  the 
life  of  the  survivor  of  them,  remainder  to  the  heirs  of  the  body 
of  the  said  Sarah  by  the  said  David ;  remainder  to  the  said 
David,  his  heirs  and  assigns  for  ever.  There  was  issue  of  the 
marriage  one  daughter,  named  Elizabeth,  and  no  other  child. 
Upon  the  death  of  the  said  Sarah,  David  Smith  married  a  sec- 
ond wife,  and  by  her  had  issue,  Ann,  the  lessor  of  the  plaintiff, 
and  no  other  child.  Elizabeth  the  daughter  of  the  said  David 
by  Sarah  his  first  wife,  intermarried  with  John  *  Waters,  and  *  414 

upon  that  marriage,  David  Smith  delivered  up  the  possession  of 
the  premises  to  John  Waters,  but  did  not  execute  any  convey* 
ance  thereof  to  him.  In  1738  David  Smith  died,  leaving  is- 
isue  only  Elizabeth  by  his  first  wife,  and  Ann  by  his  second 
wife  ;  and  about  twelve  mouths  after,  Elizabeth  died,  leaving  is- 
sue one  son,  who  was  bom  after  the  death  of  David  his  grands 
father,  and  died  an  infant,  soon  after  the  death  of  his  mother. 
The  said  David  Smith  had  no  brother,  but  left  a  sister  named 
Jane  (married  to  one  Gilbert)  who  was  heir  at  law  to  Elizabeth 
the  daughter  of  David  Smith,  by  his  first  wife,  and  to  her  son  ; 
and  upon  the  death  of  John  Waters,  Gilbert  and  his  wife  entered 
on  the  premises.  Ann,  the  daughter  of  David  Smith  by  his  sec- 
ond wife,  claimed  the  estate,  as  heir  at  law  to  her  father,  and 
brought  an  ejectment  gainst  Gilbert  and  his  wife. 

Serjeant  Wilson  reports  the  court  to  have  been  of  opimon  that 
Ann  had  no  title  to  thfi  premises.     But  it  is  truly  observed 
by  Mr.  Watkins,  in  his  Essay  on  the  law  of  Descents,  that  f^  ^dit  14X 
the  judgment  is  evidently  misstated,  or  wrongly  printed ;  that  nou  U) 
in  a  note  of  this  case  taken  by  Mr.  Serjeant  Hewit,  afterwards  ' 
Lord  Chancellor  of  Ireland,   the  adjudication  is  thus  given  :— 
"  In  this  case  it  was  clearly  agreed,  that  by  the  settlement  of 
17 16,  David  Smith  was  tenant  (or  life,  Ms  wife  was  tenant  in 
tail,  with  the  reversion  in  David  Smith  :  and  thereupon  this 
point  was  made,  whether  the  reversion  in  fee  descended  upon 
the  two  daughters  of  David ;  viz.  Elizabeth  by  his  first  wife, 
and  Ann  by  his  second  wife,  in  such  manner  as  that  upon  the 
determination  of  the  estate  tail  which  descended  upon  EUzabetbt 
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and  from  her  npon  ber  son^  and  expired  by  his  death  without  td« 
*  415  stte^  it  should  go  in  *moieties  ;  viz.  one  moietjr  to  Ann,  and 

the  other  to  the  heirs  of  Elizabeth ;  or  whether  it  should  not 
go  all  to  Ann  as  heir  to  her  father,  who  was  last  actually  seised 
of  the  reversion.'* 

The  Judges  were  of  opinion,  *^  that  though  the  reversion  de- 
fended upon  the  two  daughters  of  David  on  his  death,  yet  tbej 
were  not  actually  seised  of  that  reversion  during  the  continu- 
ance of  the  estate  tail,  but  the  same  was  expectant  thereon  ;  and 
as  whoever  takes  by  descent  must  take  as  heir  to  him  who  was 
last  actually  seised,  therefore  Ann  took  the  reversion  wholly  as 
heir  to  her  father.  And  as  to  this,  1  Inst.  14,  15.  and  KeUow 
y.  Rowden,  in  Carthew  and  Shower,  were  held  to  be  authorities 

Kep.  658w    *      Lord  Alvanley  has  observed  that  the  preceding  case  was  mis* 
Pm  t*  Hot-  stated  in  Wilson  ;  as  all  the  reasoning  showed  it  must  have  been 
Ooodrigfat  ▼.  determined  in  favour  of  the  lessors  of  the  plaintiff. 
Searie,  6.  A  right  to  an  estate  in  remainder  or  reversion  descends  to 

Remr56i.  *  the  half  blood.  For  where  a  person  having  such  a  right  dies, 
atb  ed.  before  the  estate  in  remainder  or  reversion  falls  into  possession, 

Hemainder,  he  Cannot  acquire  such  a  seisin  as  to  become  the  stock  of  an  in- 
*c.  dfcfcendi  heritance  ;  therefore  his  heir  of  the  half  blood,  if  he  is  heir  to 
Blood,  ^^  donor  or  settlor  of  the  remainder  or  reversion,  will  become 

-  ..  ,.    *.      entitled  to  it. 

9S8,  pL§/  '^^  Thus  if  there  be  a  gift  to  baron  and  feme  in  special  tail, 
remainder  to  the  right  heirs  of  the  baron,  and  they  have  issue, 
the  feme  dies,  the  baron  takes  another  feme,  and  hath  issue  and 
dies,  and  the  eldest  son  enters  and  dies  without  issue,  the  second 
son  of  the  half  blood  shall  have  the  remainder ;  because  the 
1. 14  ft  ©West  was  not  seised  thereof  in  his  demesne.  Lord  Coke  has 
*  416  '  'Stated  this  case,  and  observed  that  the  rule  is,  possessio  Jratris 
ie  feodo  miplid  facit  sororem  esse  *luBredem ;  and  here  the 
eldest  son  was  not  possessed  of  the  fee  simple,  but  of  the  estate 

I  itoiL  Ab.  ten- 
ets, pi.  7.  8,  So  if  land  be  given  to  J.  for  life,  remainder  to  R.  his  sou 
in  tail,  remainder  to  the  right  heirs  of  J. ;  and  J.  dies,  and  R. 
enters  as  tenant  in  tail,  and  dies  without  issue,  T.  the  son  and 
heir  of  J.  of  the  half  blood  to  R.  shall  have  the  land  by  descent, 
and  not  the  heir  of  R. ;  because  R.  was  never  seised  in  fee  in 
demesne. 


Idf  m.  pi.  a. 


9.  So  if  a  gift  be  made  to  a  person  in  tail,  remainder  to  his 
right  heirs,  and  after  the  donee  dies,  having  issue  a  son  by  one 
venter,  and  a  son  by  another  venter,  and  the  eldest  son  enters 
and  dies  without  issue,  his  brother  of  the  half  blood  shall  inherit 
the  remainder  by  descent,  because  the  elder  brother  was  never 
Mised  thereof  in  demesne. 
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10.  So  if  the  eldest  son  be  seised  in  tail,  with  a  remainder  ^^^">»  P^*  ^- 
or  reversion  by  descent  to  biro,  from  his  father  in  fee,  and  dies 
without  issue  ;  his  brother  of  the  half  blood  shall  have  the  re- 
mainder or  reversion  by  descent ;  because  his  brother  was  nev- 
er seised  thereof  in  demesne. 

li.  Lord  Coke  says,  if  a  father  makes  a  lease  for  life,  or  a  ^  '*•  *^*' 
gift  in  tail,  and  dies,  and  the  eldest  son  dies  in  the  lifetime  of 
the  tenant  for  life,  or  tenant  in  tail ;  the  younger  son  of  the 
half  blood  shall  inherit  the  reversion  because  the  tenant  for  life 
or  tenant  in  tail  was  seised  of  the  freehold,  and  the  eldest  son 
bad  nothing  but  the  reversion  expectant  upon  that  freehold ; 
therefore  the  younger  son  shall  inherit  the  land,  as  heir  to  his 
father,  who  was  last  seised  of  the  freehold. 

12.  Lord  Coke  has  also  observed,   that  although  a  rent  had  Idem^  &  n.  6. 
been  reserved  on  the  lease  for  life,  and  the  eldest  son  had  recei- 
ved it,  yet  it  was  holden  by  some  *that  the  younger  brother         *  41'' 
should  inherit ;  because  the  seisin  of  the  rent,  was  no  actual 
seisin  of  the  freehold  of  the  land  ;  but  that  35  Ass.  pi.  2.  seem- 
ed to  the  contrary,  because  the  rent  issued  out  of  the  land,  and 
was  in  lieu  thereof.     It  is  however  said  in  Lord   Hale's  Notes,   . 
published  by  Mr.  Hargrave,  to  have  been  adjudged  in  the  case 
of  Piper  V.  Masters,   Trin.    1657,  that  in  such  a  case,   seisin  of 
rent  did  not  make  ^possessiofratrU. 

IS.  Although  the  eldest  son  enters  on  the  death  of  his  father,  ^  **  *^  *** 
and  gets  actual  possession  of  the  fee  simple,  yet  if  the  widow  of 
the  father  be  endowed  of  a  third  part,  and  the  eldest  son  dies 
in  the  lifetime  of  the  widow,  the  younger  brother  of  the  half 
blood  will  inherit  the  reversion  of  the  third  part,  notwithstand- 
ing the  elder  brother's  entry ;  because  the  actual  seisin  which 
be  acquired  thereby,  was  defeated  by  the  endowment. 

14.  Where  there  are  two  sons,  or  two  daughters,  by  different  Tit.  6.  c.  4 
venters  ;.  and  a  remainder  or  reversion  expectant  upon  an  es- 
tate for  Ufe  is  purchased  by  the  father,  who  dies  in  the  lifetime  j^^^  q^^^^ 
of  the  tenant  for  life,  and  the  eldest  son  or  daughter  also  dies  6  Ca.  35. 
in  the  lifetime  of  the  tenant  for  life,  the  half  blood  shall  inherit ; 

for  in  this  case  the  claim  is  from  the  father. 

15.  In  the  case  of  Cunningham  v.  Moody,   wher^  a  limita- ^    ^'' 
tion  was  to  husband  and  wife  for  their  joint  lives,   remainder  to 

the  children  of  the  marriage  in  tail,   and  for  default  of  such  is- 
sue, to  the   right  heirs  of  the  husband  in  fee,  the  husband  had  ^^^  ^ 
one  daughter  of  the  marriage  mentioned  in  the  settlement,  and  Hutten, 
another  daughter  pf  a  second  marriage  ;  and  upon  the  death  of  ^  ^^'  ^^' 
the  first  daughter  without  issue,  the  question  was,  whether  her 
lister  of  tiie  half  blood  was  entitled  to  the  reversion  in  fee. 
Lord  Hardwidse  *held,  that  as  the  reversion  which  descended         *  418 
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on  the  eldest  sister  was  never  clothed  with  possession,  it  w<mld 
descend  to  the  sister  of  the  half  blood. 
An  Act  of  jg^  Where  the  person  entitled  to   a  remainder  or  reversions 

Ownership  .  ^     ^  . .  ,       _  .       .    ^     ,.- 

operates  as  a  exercises  an  act  of  ownership  over  it,   by  granting  it  for  life,  or 

Seisin.  [j^  tail ;  this  is  deemed  equivalent  to  an  actual  seisin  of  an  es* 

tate,  which  is  capable  of  being  reduced  into  possession  by  en* 
try ;  and  will  make  the  person  exercising  it  a  new  stock  or 
root  of  inheritance.  For  an  entry  being  impossible,  the  aliena- 
*  tion  of  the  remainder  or  reversion  for  a  certain  time,  is  allowed 
to  be  sufficient  to  change  the  descent ;  because  such  alienation 
being  formerly  always  attended  with  attornment,  was  deemed 
equal,  in  point  of  notoriety,  to  an  entry  on  a  descent. 

8  Rep.  35  fr.  17.  Thus  Lord  Coke,  after  stating  the  case  of  a  son^s  en- 
dowing his  father's  widow,  says — ^^  But  if  the  eldest  son  had 
made  a  lease  for  life,  and  the  lessee  has  endowed  the  wife  of  bis 
father,  and  tenant  in  dower  had  died,  the  daughter  should  have 
had  the  reversion  because  the  reversion  was  changed  and  altered 
by  the  lease  for  life ;  and  the  reversion  is  now  expectant  on  a 

fd.  191  h.  new  estate  for  life."  In  another  place  he  says — "  for  many 
times  the  change  of  the  freehold  makes  an  alteration  or  change 
of  the  reversion."  This  doctrine  has  been  confirmed  by  Lord 
Hardwicke  in  the  following  case. 

fftringerr.         1^*  A.  being  tenant  for  life,  remainder  to  trustees  to  pre- 

New,  9  Mod.  serve  contingent  remainders,  remainder  to  his  first  and  other 
sons  in  tail  male,  remainder,  to  the  heirs  of  his  own  body,  re- 
mainder to  the  right  heirs  of  his  father ;  had  a  sister  of  the  half 
blood,  and  also  a  sister  of  the  whole  blood.  A.  conveyed  the 
estate  to  B.  by  lease  and  release,  in  trust  for  payment  of  debts, 
and  levied  a  fine  thereof. 

m  A\Q  ^  *Lord  Hardwieke  said,  the  question  was,  whether  A:  had  made 
any  alteration  as  to  the  descent  of  the  reversion  in  fee.  If  be 
had  not,  it  would  descend  to  the  sister  of  the  half  blood,  who 
was  the  elder  daughter,  and  equally  heir  to  the  father  with  the 
other  daughter.  But  if  he  had  altered  it  and  given  it  to  him- 
self, it  would  descend  to  the  sister  of  the  whole  blood,  who 
claimed  as  heir  to  her  brother,  who  was  last  actually  seised,  and 
who  would  be  entitled  under  that  known  rule  of  law,  that  pos^ 
sesriojratris  de  feodo  simpliH  facit  sororem  esse  htBtedem*  But 
then  it  was  certain  that  must  be  an  actual  possession  ;  so  that  it 
was  argued  in  this  case  that  this  being  an  estate  for  life  in  A. 
with  a  remainder  in  tail,  and  a  reversion  in  fee  expectant ;  this 
was  not  such  a  possession  as  would  entitle  the  younger  daughter 
to  take  under  a  possessio  fratris. 

What  was  unsisted  upon  on  the  other  hand,  in  order  to  have 
altered  the  course  of  descent,  and  given  it  to  the  heirs  of  A.  in* 
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atead  of  tlie  father,  was,  that  A.  had  made  a  lease  and  release, 
and  thereby  conveyed  the  estate  to  B.,  in  trust  for  the  payment 
of  debt^  &c.  and  levied  a  fine  thereof;  but  had  not  suffered  a 
recovery.  And  the  question  was,  whether  this  fine  had  change 
ed  the  reversion  in  fee,  and  thereby  altered  the  descent. 

He  was  of  opinion  that  it  did  alter  the  reversion ;  that  there*  *^^^  '  ^7- 
fore  the  estate  would  go  to  the  right  heirs  of  A. ;  and  founded  his 
opinion  on  the  two  passages  stated  in  a  former  section  from  Coke 
on  Littletour  15  a.  and  1916.;  from  which  it  appeared,  that  in 
consequence  of  such  change  in  the  reversion,  it  should  descend 
to  the  heir  of  the  son ;  and  therefore  entitle  the  younger  sister 
of  the  whole  blood  to  claim  as  heir  to  him  by  a  possessio  Jratris. 
The  conveyance  was  *by  lease  and  release  to  B.,  to  pay  debts,  ^^^ 

&c. ;  and  surely  this  was  a  great  alteration,  for  this  amounted 
to  a  grant  of  his  estate  for  life ;  it  likewise  passed  the  reversion 
in  fee  ;  for  as  ha  was  right  heir  of  his  father,  he  had  a  rever- 
sion to  grant,  though  it  would  descend  to  the  right  heirs  of  the 
father,  without  any  such  alteration  ;  and  though  the  estate  was 
subject  to  redemption  on  payment  of  the  debts,  &c.  yet  it  would 
follow  the  heirs  of  the  son,  because  .the  son  had  changed  it,  and 
made  it  his  own  by  a  plain  alteration. 

He  then  said  he  should  consider  what  would  be  the  effect  of 
the  fine,  supposing  the  lease  and  release  out  of  the  case.  That  .  ^ 
fine  would  certainly  have  barred  the  remainder  in  tail  to  himself, 
for  be  was  seised  for  life,  with  remainder  to  the  heirs  of  hb  own 
body ;  so  that  the  fine  barred  the  estate,  and  would  have  amount- 
ed to  a  grant  of  the  reversion  in  fee,  if  to  a  stranger.  Now 
this  reversion  in  fee,  instead  of  being  expectant  on  the  estate  tail, 
as  it  originally  was,  did  now  depend  on  an  estate  in  contingen* 
cy.  Therefore  on  this  case  whether  the  reversion  being  thus 
changed,  should  alter  the  descent  of  it,  so  as  to  go  to  the  heirs 
of  the  son,  he  was  clearly  of  opinion  that  it  was  literally  within 
what  was  laid  down  in  Co.  Lit  191  b.  that  if  the  elder  brother 
change  the  freehold,  it  shall  alter  the  reversion  likewise,  and 
shaO  cause  B.po8ses$io  fraXria.  In  this  case  both  the  conveyan- 
ces changed  the  reversion,  and  therefore  the  estate  descended  to 
the  heir  of  the  whole  blood  to  the  brother. 


TITLE  XXIX. 

DESCENT. 

CHAP.  V. 

Of  Descent  by  Statute  and  Custom. 


1.  Piicent  of  Estates  Tail. 

6.  Go  to  the  Hair  Blood. 

7.  No  Corruption  of  Blood* 
9.  Castomary  Datcents. 

10.  GaralkiDd. 


IS.  Baroagh  Uagliih. 

19.  Cannot  ^  alterad  by  Limitatioii* 

SO.  Copyhold  Descents. 

S6.  The  Half  Blood  exclsdad. 

31.  Constraad  strictly. 


Section  1. 


Descent  of 
Eetatet  TaU. 


Tit «.  c  !• 


422 


Tit  8.  c  1. 


1  Intt  46  a. 
7  Rep.  8  b. 


BESIDE  the  descent  of  lands  in  fee  simple^  there  are 
two  other  modes  of  descent,  of  which  it  will  be  proper  to  give  an 
account!  The  first  of  t)iese  is  (he  descent  of  estates  tail,  wMch 
is  regulated  by  the  statute  de  dmiis  conditionalibus  ;  and  is  there- 
fore called  descent  by  statute. 

2.  The  descent  of  an  estate  tail  resembles  that  of  a  feudum 
novum  ;  for  the  person  to  whom  an  estate  tail  ist  originally  given 
or  limited,  Li  the  first  purchaser  of  it ;  and  none  but  those  who 
are  lineaUy  descended  from  him  can  derive  a  title  to  it  by  de- 
scent | 

*3.  In  some  cases  the  descent  of  an  estate  tail  is  not  only 
confined  to  the  Uneal  descendants  of  the  first  purchaser,  or  do- 
nee, but  is  restrained  to  those  of  the  male  sex,  as  in  the  case  of 
estates  in  tail  male  ;  or  to  those  who  are  bom  of  a  particular 
woman,  as  in  the  case  of  estates  in  taQ  speciaL 

4.  The  descent  of  an  estate  tail  may  be  defeated  by  the  sub- 
sequent birth  of  a  nearer  heir  in  tail.  Thus,  if  a  tenant  in  tail 
general  dies,  leaving  a  daughter,  and  after  his  wife  is  delivered 
of  a  son,  such  son  may  enter ;  for  this  was  an  estate  tail  vested. 

5.  The  maxim  that  seisina  facU  stipUem,  does  not  take  place 
in  the  descent  of  e9tates  tail :  it  being  only  necessary,  m  deriv- 
ing a  title  to  an  estate  of  thb  kind  by  descent,  to  deduce  the  pe- 
digree fix>m  the  first  purchaser,  and  to  show  that  the  claimant  is 
heir  to  him ;  for  the  issue  in  tail  claim  per  farmam  domi  ;  that  is, 

t  The  descent  of  dignities  has  been  already  discussed  in  Title  f6  ;  and  ttM 
descent  of  estates  held  by  prescription  wiU  be  noticed  in  Title  31. 

t  The  descent  of  an  estate  limited  to  the  heirs  of  the  body  of  A.  will  be 
statadinTit9S.  C..S1. 
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they  are  as  nmch  within  the  view  and  intention  of  the  donor,  and 
as  personally  ilnd  precisely  described  in  the  gift,  as  any  of  their 
ancestors. 

6.  The  exclusion  of  the  half  blood  does  not  take  place  in  the  h^""^^ 
descent  of  estates  tail ;  because  the  descent  from  the  first  pur- 
chaser, or  original  donee  of  the  estate,  must  be  strictly  proved; 

«nd  when  the  lineage  is  thus  made  out,  there  is  no  need  of  this 

aujciKary  evidence.     Lord  Coke  says,  the  bsue'  in  tall  is  ever  of^  '"**•  *^  *• 

the  whole  blood  to  the  donee.     And  in  a  modem  case  Lord  Ken* 

yon  observed,  that  in  the  case  of  estates  tail,  the  half  blood  com-  ||T*'"*  ^' 

ing  within  the  description  of  the  entail,  may  inherit  as  e£fectuaU 

ly  as  the  whole  :  there  the  rule  of possessio  Jratris  does  not  apply. 

7.  The  doctrine  of  corruption  of  blood  does  not  take  place  in  No  Cofrup^ 
the  descent  of  estates  tail ;  for  notwithstanding  the  forfeiture  of  ^'^''^^^^^^^^^ 
lands  entailed  by  attainder  *of  high  treason,  yet  the  blood  of  the         »  ^03 
person  attainted  is  not  corrupted  so  as  to  impede  the  descent : 

because  (says  Mr.  Yorke)  "  the  forfeiture  of  estates  tail  camis  in  J**^  ^'  ^J'* 

by  the  construction  of  the  statute  28  Hen.  VIIL     The  Judges  4Ui  edit. 

resolved  that  the  general  words  of  that  statute  comprehended 

these  estates.     But  then  such  laws  being  of  a  penal  kind,  though 

they  are  to  be  construed  so  as  to  attain  their  full  effect,  yet  they 

are  to  be  construed  strictly ;  and  however  they  might  extend  to 

make  estates  tail  liable  to  forfeiture  where  they  are  actually  in 

the  offender's  possession,  and  consequently  in  his  power  to  alie* 

nate  ;  they  could,  by  no  rules  of  construction,  be  extended  to 

bring  consequential  disabiUties  on  the  heir,  where  the  estates 

have  not  been  in  the  offender's  possession."  ^         ^ 

8.  Thus,  where  there  was  grandfather,  father,  and  son  ;  the  Case,  cited 
grandfather  was  tenant  in  taO,  the  father  was  attainted  of  high  ^  ^P*^  ^ 
treason,  and  died  in  the  lifetime  of  the  grandfather,  afterwards  206. 

the  grandfather  died.     It  was  agreed  that  the  land  should  de-  ?{^^^' 
scend  to  the  son,  notwithstanding  the  attainder  of  the  father  ;  q^^I^  fi9i 
for  the  father  had  not  the  land,  either  in  possession  or  in  use  ; 
in  which  two  cases  only  the  aat  of  26  Hen.  YIH.  gave  the  for* 
feiture  :  and  his  attainder  was  not  any  corruption  of  blood  for 
the  land  in  tail. 

9.  There  are  some  other  modes  of  descent,  which  are  derived  CuftomarK 
from  the  peculiar  eustoms  of  particular  places,  and  which  differ    ^"^^^ 
in  many  respects  from  descents  by  common  law  :  of  these,  the 
principal  are,  the  descent  of  lands  held  in  gavelkind,  in  borough 
engMsh,  and  by  copy  of  court-roll. 

10.  The  descent  of  lands  held  in  gavelldnd,  in  the  right  line  €kvtUdBd« 
is   among  all  the  sons,   as   coparceners ;  and  in  default   of  ^^5.  ^ 
sons,  among   all  the  daughters,   in  the  *same  manner :  but  Robin.  Oar. 
thoijq^h  females,  claiming  in  their   own  rights   are  postponed  ^    ^  .^^ 
to   the  males,  yet  they   may  inherit  together   with    males 

ToL.  HL  35 
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by  representation ;  for  the  right  of  representation  takes  plaoe 
in  customary  descents  as  wett  as  in  descents  at  common  law* 
If  therefore  a  man  has  three  sons,  and  purchases  lands  held  in 
gavelkind,  and  one  of  the  sons  dies  in  the  lifetime  of  his  father, 
leaving  a  daughter,  she  will  inherit  the  part  of  her  father  :  yet 
she  is  not  within  the  words  of  the  custom,  (tnler  haredes 
masculos  partibilis ;)  for  she  is  no  male,  but  the  daughter  of  a 
male,  coming  in  his  stead  by  representation. 

Rlbloa^ss!  ^^'  The  partible  quality  of  lands  held  in  gavelkind  is  not 
confined  to  the  right  Une,  but  is  the  sume  in  the  collateral  one. 
For  it  has  been  resolved,  that  where  one  brother  dies  without  is- 
sue, all  the  other  brothers  shall  inherit  from  him  ;  and  in  de- 
fault of  brothers,  their  respective  issue  shall  take,  jure  represen* 
tationis :  but  where  the  nephews  succeed  with  an  uncle  the  de» 
scent  is  per  sHrpes^  and  not  in  capita :  and  so,  from  the  nature 
of  the  thing,  it  must  be,  where  the  sons  of  several  brothers  suc- 
ceed, no  uncle  surviving;  for  though  in  equal  degree,  they 
stand  in  the  place  of  their  respective  fathers. 

Lit.  $^65.  12.  Although  an  estate*  tail  is  a  kind  of  inheritance  intro* 

Rob^^Gav?  94.  ^^^^^  ^7  ^^®  statute  de  donis  conditionalibus,  yet  this  partible 
quality  extends  to  it;  for  if  a  person  dies  seised  in  t£ul  of  lands 
held  in  gavelkind,  all  bb  sons  shall  inherit  together  as  heirs  of 
his  body. 

Id.  97.  13.  Diescendible  freeholds  are  also  partible,  where  the  lands 

are  held  in  gavelkind :  as  if  a  lease  be  made  of  lands  of  this 
kind  to  a  man  and  his  heirs,  during  the  life  of  A.,  and  the  lessee 

Tit.  3.  t,  1.     ^^^^  living  A.,  the  lands  shall  descend  to  all  Ins  sons  as  special 

§  52.  occupants. 

*  4S5  « 14.  The  exclusion  of  the  half  blood  takes  place  in  the  descent 

Rob.  Oav.  99.  ^(  ^^^^^  j^^j ^  j^  gavelkind. 

Boroiidi  15.  With  respect  to  lands  held  in  borough  english,  Litfleton, 

Rob.  App.       $  ^^^'  ^^y^*  ^^"^^  boroughs  have  a  custom,  that  if  a  man  has  is- 
sue many  sons,  and  dies,  the  youngest  shall  inherit  all  the  tene- 
ments which  were  his  father's  within  the  same  boroi^h,  by  force 
of  the  custom. 
1  Inst.  110  &.       16.  If  lands,  o£  the  nature  of  borough  english,  be  let  to  a 
man  and  his  heirs  during  the  life  of  J.^^^S.  and  the  lessee  dies,  liv- 
ing J.  S.,  the  youngest  son  shall  have  them. 
Cements  T.         17,  The  right  of  representation  takes  place  in  the  descent 
infnu"**^'**     of  lands  held  in  borough  english :  therefore,  if  the  youngest  son 
dies  in  the  lifetime  of  his  father,  leaving  a  daughter,  she  will  in* 
herit  the  lands. 
Rob.Ga7.93.      IS.  The  custom  of  borough  english  is  however  confined  to 
St€T6Qi, '       lineal  descents,  and  does  not  extend  to  collateral  ones ;  so  that 
Cro.  Ja.  I98i   where  lands  held  in  borough  english  descended  to  the 
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son,  and  he  died  without  issue,  it  was  resolved  that  they  did  not 

go  to  the  younger  brother  ;  for  the  custom  did  not  take  place  in 

the  descent  between  brothers,  but  the   eldest  brother  inherited.  ^  'j«*«  ^W  I* 

Lord  Coke  has  howerer  said,  that  by  some  customs  the  youngest 

brother  shall  inherit :  but  this  extension  of  borough  english  to 

the  collateral  line  must  be  specially  pleaded. 

19.  The  descent  of  lands  held  in  gavelkind  and  borough  eng-  Cannot  hn 
lifih  cannot  be  altered  by  any  limitation  of  the  parties  :  therefore,  altered  by 
where  A.  seised  in  fee  of  lands  held  in  borough  english,  made  a  j^^^  Oent. 
feoffinent  to  the  use  of  himself  and  the  heirs  male  of  his  body,  ac-  ^  Ca.  70. 
cording  to  the  course  of  the  common  law  ;  the  words,  "  accord-     ^*'' 

ing  to  the  course  of  the  common  law,**  *were  held  void  ;  for  ^  ^^g 

customs  which  go  with  the  land,  as  this  one,  and  gavelkind,  and 
fix  and  order  the  descent  of  inheritances,  can  only  be  altered  by 
parliament. 

20.  Estates  held  by  copy  of  court-roll  are  in  general  descend-  Copyhoid 
ible  in  the  same  manner  as  estates  held  in  socage  ;  though  in  i>etc«ntf. 
some  manors  a  different  mode  of  descent  is  eatabllshed  by  cus-  j  |^^    *  ^'    ' 
torn  :  but  the  ceremonies  of  the  feudal  law  are  still  followed : 

for  when  a  copyholder  dies,  his  death  must  be  presented  by  the  Idsm.  c.  6. 
homage,  at  the  next  court,  and  proclamation  made  for  the  heir  ^     * 
to  claim,  who  must  come  in  within  a  limited  time,  and  be  admit-  .|||^ 
ted  ;  else  he  will  forfeit  his  right 

21.  Lord  Coke  says,  the  heir  is  tenant  by  copy  immediately  Q^p,  1 41, 
on  the  death  of  his  ancestor  ;  not  to  all  intents  and  purposes, 

for  peradventure  he  cannot  be  sworn  of  the  homage  before,  nei- 
ther can  he  maintain  a  plaint  in  the  lord's  court  before,  because 
till  then  he  is  not  complete  tenant  to  the  lord,  no  farther  forth 
than  the  lord  pleaseth  to  allow  him  for  his  tenant :  so  that  to 
all  intents  and  purposes,  the  heir,  till  admittance,  is  not  com« 
plete  tenant ;  yet  to  most  intents,  especially  as  to  strangers,  the 
law  takes  notice  of  him,  as  of  a  perfect  tenant  of  the  land  instant- 
ly upon  the  death  of  his  ancestor  ;  for  he  may  enter  into  the  4  Rep.  93  h. 
land  before  admittance,  take  Ae  profits,  punish  any  trespass  done 
upon  the  ground,  surrender  into  the  hands  of  the  lord,  to  whose 
use  he  pleaseth,  satisfying  the  lord  his  fine,  due  upon  the  descent ; 
and  by  estoppel  he  may  prejudice  himself  of  his  inheritance. 

22.  The  heir  of  a  copyholder  is  not  however  compellable  to  ^^*  '^•"' 
accept  the  inheritance*  But  if  he  *does  not  come  m  and  accept,  2  p.  wmi. 
the  lord  may  seize  the  copyhold  to  his  own  use.  ]^^  ^^ 

23-  The  right  of  representation  takes  place  hi  the  descent  of      *  «  ^jf 
copyholds  :  for  whenever  the  custom  gives  any  person  the  heir- 
(rtiip,  the  law  will  give  all  necessary  rights  and  incidents. 
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Clfimenti  ▼•  34.  J.  g.  having  issue  five  sons,  the  youngest  died  in  the  life* 
2bd.^Raym«  time  of  big  father,  leaving  issue  a  daughter.  Afterwards  J.  S. 
19^-  ^purchased  the  lands  in  question,  which  were  copyhold.     The 

es*       ^''     Jury  found,  that  by  the  custom  these  lands  were  descendible  to 
tiie. youngest  son  smd  his  heirs.     The  father  died,  and  the  ques* 
tion  was,  whether  the  lands  descended  to  the  daughter  -of  the 
youngest  son,  or  to  the  eldest  son. 
Godfrey  v.         Lord  Holt—"  We  are  all  of  opinion  that  the  daughter  ought 
f  R<dl.  Ab.    *^  ^^^^  ^^^  lands,  jure  represerUaUionis,     Wherever  this  custom 
633.  hath  obtained,  the  youngest  son  is  thereby  placed  in  the  room  of 

the  eldest  son,  who  inherits  by  the  common  law ;  and' there  is  no 
other  difference  in  the  course  of  descent,  but  that  the  custom  pre* 
fers  the  youngest  son,  and  the  common  law  the  eldest  .son  ;  and 
tiierefore  as  at  the  common  law  the  issue  of  the  eldest  son,  fe- 
male as  well  as  male,  do  inherit  jure  represerUcUianis,  before  the 
other  brothers  ;  so,  by  the  same  reason,  where  this  custom  has 
transferred  the  right  of  descent  from  the  eldest  son  to  the  young- 
est, it  sball  also  carry  it  to  the  daughter  of  the  youngest  son, 
by  like  representation  ;  and  there  is  no  reason  to  make  any  dif« 
ference  between  a  descent  by  this  custom,  and  at  common  law ; 
though  Lord  Coke  is  of  a  different  opinion.'' 
iho?^^  m      ®*'  Where  a  copyhold  estate  has  been  derived  from  the  mo 
Tarerner  v.    ther's  side,  it  will  go  to  the  heirs  on  the  part  of  the  mother  ; 
♦^28*^^*      unless  the  copyholder  departs  with  *it,  and  acquires  a  new  es- 
4'R6p.  T7,      ^^P  ^y  purchase.     And  it  has  been  resolved,  that  a  surrender 
Tit  37.  c.  1*  and  re-surrender  of  a  copyhold,  as  also,  a  recovery  suffered  in 
*  ^  the  lord's  court,  will  alter  the  descent. 

Th«  Half  ^^*  '^^^  ^^^^  respecting  the  half  blood  takes  place  in  the  de- 

Blood  OK-       scent  of  copyholds :  and  the  estate  which  the  heir  may  acquire 
4  "aep!  «2  a.  ^y  ^^^^7s  before  admittance,  is  sufficient  to  establish  a  possesrio 
Gild.  T*n.     fratris.     Thus  Lord  Coke  says,  if  a  copyholder  in  fee  has  issue 
Cop.  6  41.       ^  ^^  ^^^  ^  daughter  by  one  venter^  and  a  son  by  another  ven- 
der, and  dies ;  and  the  son  by  the  first  venter  enters  into  the 
land,  but  dies  before  admittance,  the  daughter  shall  inherit  as 
heir  to  her  brother ;  not  the  son  by  the  second  venter^  as  heir 
to  his  father. 
8^1  <C pi.  69.       27..  A  man,  tenant  in  fee  of  a  copyhold,    had  issue  two 
daughters  by  different  venters,  and  died,  seised  thereof.     The 
daughters  entered  and  took  the  profits  for  several  years,  without 
any  admittance.     The  eldest,  daughter  died  without  issue  :  after* 
wards  the  youngest  daughter  was  admitted  to  the  whole,  as  sole 
heir  to  the  father.    The  question  was,  whether  the  next  heir  of 
the  whole  blood  to  the  eldest  daughter  should  have  the  moiety. 
By  the  opinion  of  Walsh  and  Dyer,  Justices,  the  possession 
aforesaid,  without  admittance  was  sufficient  in  law  to  make  the 
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collateral  heir  inheritable ;  and  it  ivas  ordered  by  the  Lord 
Keeper  accordingly. 

28.  A  copyholder  had  issue  a  daughter  by  one  venter^  and  a  W.  «02a, 
son  by  another^  and  died,  the  son  within  age.     The  lord  of  the 
manor  committed  the  custody  of  the  land  during  the  nonage,  to 

the  mother  of  the  son,  who  entered ;  afterwards  the  son  within  age 
died»  without  any  admittance  of  him  as  heir.  The  daughter,  who 
was  his  sister  by  the  half  bloody  prayed  to  be  admitted ;  but  by 
the  opinion  of  Catlyn  and  *Dyer,  to  whom  the  question  was  re- 
ferred, she  should  not  be  admitted  ;  because  (he  possession  of  ^  *  Y 
the  mother  as  guardian,  gave  actual  possession  to  the  son.                    ^^*       ' 

29.  In  a  modem  case,  the  entry  of  a  widow,  as  guardian  to  Pordar  r. 
her  son,  was  held  to  have  the  eiSfect  of  obtaining  a  possession  ^i^T^D 
for  the  son,  sufScieiit  to  exclude  the  half  blood.  520. ' 

30.  It  is  said  by  Lord  Ch.  Baron  Gilbert,  that  where  a  Ten.  168. 
copyholder  by  licence  made  a  lease  fo^  years,  the  lessee  enter- 
ed, and  the  lessor  died,  having  issue  a  son  and  a  daughter  by 

one  venier,  and  a  son  by  another  ;  then  the  eldest  son  died.  It 
was  adjudged  that  the  daughter  of  the  whole  blood  should  in- 
herit^ because  the  possession  of  the  lessee  for  years  was  the 
possession  of  the  elder  brother,  who  might  have  possession  be- 
fore admittance ;  for  in  that  case  he  was  not  admitted  :  and  if 
it  was  reasonable  in  such  a  case  at  common  law,  to  keep  the  in- 
heritance out  of  the  half  blood,  so  it  was  in  copyholds. 

3K  Where  the  customary  descent  is  different  from  that  by  stncUy.^ 
the  common  law,  it  is  construed  strictly.  For  the  law  does 
not  take  notice  of  any  special  customs  of  this  kind,  except  gav- 
elkind and  borough  english,  unless  they  are  expressly  pleaded  ; 
and  tbeii  the  Courts  will  not  carry  them  farther  than  the  words 
of  the  custom. 

32.  By  the  custopn  of  a  manor,  the  copyhold  lands  of  every  ^ain«  ▼• 
tenant  dying  smed,  were  descendible  to  the  youngest  son.     ^  zkebHib^ 
surrender  was  made  to  the  use  of  B.  and  his  heirs,  who  died  s  l^*  Raym. 
before  admittance.    )f  B.  bad  been  admitted,  it  was  agreed 
that  after  his  death  the  youngest  son  should  have  inherited  ;  but 
dyii^  before  admittance,  the  question*  was  between  the  eldest 
and  youngest  son  of  B.  who  should  have  the  lands.     Adjudged,  ^   .^ 

that  the  eldest  son  should  in  *this  case  inherit,  because  of  the 
straitness  of  the  custom ;  there  never  having  been  any  seisin  ^i^pi^y  y. 
in  the  ancestor.  .  Chapiin, 

S3.  If  a  custom  be  alleged  that  the  eldest  daughter  shall  fu^Jsk 
solely  inherit^  the  eldest  sister  shall  not  inherit  by  force  of  that 
custouL    Soiftbe  custom  be  that  the  eldest  daughter  and  the  ei^pi.^* 
^dest  mttr  shall  inherit,  the  elde3t  auQt  sjial)  not  inherit    So 
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.  ~\ 
if  the  custom  be  that  the  youngest  son  shall  inherit,  the  younger 

brother  shall  not  inherit. 

Broeve  r.  34.  Greoiige  Reeve,  copyholder  in  fee  of  lands  being  parcel 

Car.  4*0.      '  of  the  manor  of  Hoo»  where  the  custom  was,  that  the  land  was 

of  the  nature  of  borough  english,  descendible  to  the  youngest 

son,  had  issue  three  sons,  William,   George,  and  Charles,  and 

surrendered  his  copyhold  to  the  use  of  himself  and  Ann  his 

wife  and  his  heirs,  to  which  they  were   admitted  accordmgly. 

Afterwards  George  the    father  died,  seised  of  the  reversion, 

which  descended  to  the  said  Charles  his  youngest  son  who 

died   without  issue.     The    question    was,  whether  the  eldest 

or  second  son  should  inherit  from   Charles.    It  was  resolved 

that  Greorge  the  second  son  could  not  have  it  as  brother  and  heir 

to  Charles  by  the  custom,  for  the   custom  could  extend  to  the 

youngest  son  only,  and  not  amongst  the  brothers,  where  no  such 

custom  was  found :  and  iritbout  a    special  custom  found,  that 

it  should  descend  to  the   youngest  brother,  the  law  would  not 

Deen  ▼.         admit  it ;  because  customs  ought  always  to  be  taken  strictly. 

Term  R.  35.  Joseph  Stanley  being  seised  of  a  copyhold  estate,  died 

466.  intestate,  and  without  issue  ;  leaving  one  niece,  Ann  Wragg, 

and  the  representatives  of  two  other  nieces,  who  died  before 

hira  ;  Ann  Goodwin,  only  child  of  Mary,  his  second  niece,  and 

Joseph  Spray,  the  eldest  son  of  Elizabeth  his  eldest  niece  ;  who 

♦  431  were  *the  daughters  of  Thomas  Stanley,  who  was   the  elder 

brother  of  Joseph. 

A  parchment  writing  was  produced  upon  the  trial  by  the 
steward,  as  the  customary  of  the  manor,  which  was  admitted  as 
evidence,  it  being  an  ancient  writing  without  date,  found  among 
the  court-rolls,  and  delivered  down  from  steward  to  steward,  and 
stated  to  be  ex  assensu  omnium  tenentium  ;  in  which  were  the 
following  articles  respecting  descents,— iSt  dliqvis  tenens  kujus 
manerii  obierit  filius  suus  primogeniitis  et  legitime  procrecUus  haheat 
hereditamenta ;  et  si  contingat  alicui  quod  nan  habeat  filium^  JUia 
sua  antenata  habeat  hosreditatem  suam  absque  partiHone.  It  ap- 
peared from  the  court  books  that  there  were  several  entries 
where  the  eldest  daughter,  and  others  where  the  eldest  gister» 
bad  been  admitted  as  heir ;  but  it  did  not  appear  that  the  eldest 
niece  had  ever  been  admitted  as  heir. 

The  question  was,  whether  Joseph  Spray  the  defendant,  who 
was  in  possession  as  the  representative  of  the  eldest  niece,  should 
inherit ;  or  whether  the  copyhold  should  descend  according  to 
the  rules  of  the  common  law,  and  be  divided  among  them. 

The  Court  said,  that  as  there  was  no  pihoof  in  the  court-rolls 
of  the  course  of  succession  in  the  collateral  line,  further  than  the 
case  of  a  sister,  it  followed  that  this  copyhold  did  not  go  to  the 
youngest  mece. 
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Another  argument  arose  from  the  particular  penning  of  the 
custom,  which  said,; — Si  dliquis  tenens  hujus  manerii  obierU, 
Now  Thomas  Stanley,  the  grandfather  of  Joseph  Spray  the  de- 
fendant,  never  was  a  tenens  manerii  ;  therefore  the  custom,  as  to 
the  course  of  descent,  never  attached  upon  him. 

*36.  In  ejectment  to  recover  certain  customary  lands,  the  *  432 

lessor  of  the  pjaintiff  claimed  under  a  custom  of  the  manor,  for  p^*^^' 
the  youngest  kinsman  or  kinswoman  to  inherit,  in  default  of  Term  Rep. 
brothers  and  sisters  of  the  person  last  seised.     The  plamtiff  of-  '^ 
fered  in  evidence  an  entry  in  the  court-roUs  of  the  maiior,  stating 
what  the  custom  was :  the  defendant's  counsel  objected  that  such 
evidence  of  the  custom  ought  not  to  be  received,  until  instances 
bad  been  proved  of  such  a  mode  of  descent  having  taken  place.. 

The  jury  found  a  verdict  for  the  plaintiff.  Upon  a  motion 
for  a  new  trial,  on  the  ground  that  the  evidence  of  the  presenti- 
ment of  such  a  custom  on  the  court- rolls,  by  the  homage,  was 
not  of  itself  sufficient  to  establish  the  custom,  inasmuch  as  no  in* 
stance  was  produced  of  its  being  put  in  use  ;  which,  it  viras  con- 
tended, was  the  true  principle  on  which  the  determination  of  ania  f  35. 
Denn  v.  Spray  was  founded. 

Lord  Kenyon. — "  I  admit  that  the  custom  of  one  manor  can? 
not  be  extended  by  analogy  to  another :  but  the  mode  of  descent, 
under  which  a  party  claims,  must  be  established  by  proof ;  and 
the  question  here  is,  whether  or  not  there  were  any  evidence  of 
the  custom,  upon  which  the  plaintiff's  claim  was  founded  1  The 
custom  is  clearly  defined  in  the  paper  writing,  produced  from  the 
court-rolls ;  and  without  referring  to  the  strict  rules  of  law,  let 
us  consider  the  authenticity  of  this  document  on  principles  of 
plain  common  sense.    Near  a  century  and  a  half  ago,  the  hom- 
i^e  (the  tenants  holding  under  the  lord  of  the  manor,)  being  con- 
vened together  eo  nonme  as  the  homage,  not  for  the  purpose  of 
extending  their  claims,  either  against  the  lord  or  strangers,  but 
in  order  to  ascertain  those  rights  which  were  their  own,  in  com- 
mon *vnth  the  rest  of  the  tenants ;  and  being  possessed  of  all  *  433 
'  that  information  which  either  tradition  or  their  own  personal  ob- 
servations could  furnish,  proceeded  to  deseribe  the  several  cus- 
toms which  regulated  the  descent  of  the  different  species  of  ten- 
ure within  this  manor.     Now,  can  it  be  supposed  that  these  per- 
sons, acting  under  the  sanction  of  an  oath,  could,  for  no  purpose 
whatever,  give  a  false  representation  of  these  customs  %  or  is  it 
not  more  probable  that  their  accoimt  was  the  true  one  ?  Com- 
mon sense  and  common  observation  would  induce  us  to  believe 
the  latter. 

**  The  alignment  against  the  verdict  seems  to  admit,  that  this 
document  was  a  degree  of  evidenice  when  it  was  produced  tp 
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the  jury ;  and,  if  it  were  admissible  in  evidence,  it  not  being 
opposed  by  any  other  species  of  evidence,  and  the  jary  having^ 
given  credit  to  it,  it  puts  an  end  to  the  question.  And  that  this 
was  admissible  cannot  be  doubted  ;  for  tradition  and  the  receiv- 
ed opinion  are  the  evidence  of  the  lex  bet. 

**  A  distinction  indeed  prevails  between  a  prescription,  as 
applied  to  a  particular  tenement,  and  a  custom  affecting  the 
whole  district ;  and  the  latter  has  gone  so  far,  that  the  custom 
of  one  manor  has  been  given  in  evidence  to  show  the  custom  of 
another,  where  they  are  both  governed  by  the  border  law.  Now, 
here  was  full  proof  of  a  tradition  respecting  the  custom  of  descent 
in  this  manor ;  it  was  the  solemn  opinion  of  twenty-four  hama-^ 
gers,  who  are  the  constituticmal  judges  of  that  court,  delivered  on 
an  occasion  when  they  were  discussing  the  interests  of  all  the 
tenants  of  the' manor.     I  cannot  distinguish  this  from  the  in- 

anta,  stance  of  a  terrier,  which  is  certainly  evidence.    The  case  of 

Gk>dwin  v.  Spray  is  distinguishable  from  the  present.  Every 
thing,  that  was  said  by  the  Court  in  giving  judgment,  must  be 

^  4S4  ^understood  secundum  subjectam  materiem.     That  case  first  de* 

cided  that  such  an  instrument  as  the  present  is  admissible  ;  and 
then  that  part  of  it,  which  said  that  lands  were  not  partible,  ei- 
ther between  males  or  females,  in  general  terms,  was  to  be  ex- 
plained by  the  custom,  as  it  had  existed  in  point  of  fact,  which 
did  not  extend  to  nieces.  And  if  that  decision  go  fttrther, 
*  and  determine  that  such  a  document  is  not  admissible  in  evi- 
dence, unless  instances  in  fact  be  previously  proved  to  warrant 
the  production  of  i^  I  must  beg  leave  to  dissent  from  it.  la 
this  case,  supposing  the  defendant  had  demurred  to  this  evi« 
dence,  I  think  the  Court  must  have  drawn  the  same  conclusion 
from  it,  which  the  jury  have  drawn  ;  and  therefore,  on  the  law 
of  the  case,  I  think  that  the  rule  for  a  new  trial  should  be  dis- 
charged." 
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Section  1. 

OF  the  two  modes  of  acquiring  a  title  to  real  property.  Of  Title  by 
the  first,  namely  descent,  has  been  explained  in  the  preceding  ^^"^'^^^^ 
dtle.  We  now  therefore  c<Hne  to  the  second,  that  is,  purchase  ; 
which  is  thus  defined  by  Littleton,  $  IS.  "  Purchase  is  called 
the  possession  of  lands  or  tenements  that  a  man  hath  by  his 
deed  or  agreement,  unto  which  possession  he  cometh,  not  by  ti- 
tle of  descent  from  any  of  his  ancestors  or  cousins,  but  by  his 
own  deed.** 

2.  Lord  Coke,  in  his  comment  on  tins  section,  observes,  that  ^ 
a  purchase  is  alway  intended  by  title,  and  most  properly  by 

some   kind  of  conveyance,  either  for  money,  or  for  some  other 
consideration,  or  freely  of  gift,  for  that  is,  in  law,  also  a  pur^  Plowd.  47. 
chase  :  and  accordingly  the  makers  of  the  statute  1  Hen.  Y. 
*c»  S.  speak  of  those  who  have  lands  or  tenements  by  purchase,  *  436 

or  descent  of  inheritance. 

3.  The  feudal  writers  call  purchase  eanqueiiusy  or  canquUv- 
Ho ;  both  denoting  any  means  of  acquiring  an  estate  out  of  the 
commDn  course  of  inheritance.     The  Norman  jurists  styled  the  C^nadCoos^ 
first  purchaser,  or  person  who  first  acquired  ttie  estate  the  cofi' 

quertyr.    And  Olanville  uses  the  word  questus,  to  denote  the 

property  which  a  person  has  acquired  by  bis  own  act,  and  i^ot       ^  *  ^  ^ 

by  descent. 

4.  The  difference  between  the  acquisition  of  an  estate  by  de-  Tit  s^.  a.  3w 
scent,  and  by  purchase,  consists  principally  in  two  pcnnts.     1st.  {  ^^* 
That  by  purchase  the  estate  acquires  a  new  inheritable  quality, 

and  is  descendible  to  the  owner^s  blood  ia  general,  as  a  fmd  of 
ToL.  Ill,  8« 
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indefinite  antiquity.  2d.  An  estate  taken  by  purchase  will 
not  make  the  person  who  acquires  it  answerable  for  the  acts  of 
his  ancestors,  as  an  estate  by  descent  will. 

5.  Sir  W.  Blackstone  has  enumerated  the  following  modes  of 
acquiring  an  estate  by  purchase  ;  escheat,  occupancy,  prescrip- 
tion, forfeiture,  and  alienation.  Of  these  I  shall  only  treat  of 
escheat,  prescription,  and  alienation.  Occupancy  having  been 
already  noticed  in  Title  III.  and  forfeiture  Bebg  noticed  under 
that  and  several  other  Titles. 

6.  It  has  been  stated  that  by  the  feudal  law,  when  the  tepant 
died  without  heirs,  the  lord  became  entitled  to  the  feud.  This 
law,  which  was  introduced  here  by  the  Normans,  is  founded  on 
the  principle  that  the  blood  of  the  person  last  seised  in  fee  is  by 
some  means  or  other  utterly  extinct  and  gone  :  and  since  none 
can  inherit  his  estate  but  such  ^  are  of  his  blood  and  consan- 
guinity, it  follow^  as  a  regular  consequence  that  the*  inheritance 
itself  must  fail.  The  land  must  become  what  the  feudal  writers 
call /eocliim  sper/um,  *and  result  back  to  the  lord  of  the  fea; 
from  whom,  or  from  whose  ancestor,  it  was  originally  derived. 

7.  Thb  mode  of  acquiring  an  estate  is  called  an  escheat, 
which  Lord  Coke  says  is  a  word  of  art,  derived  from  the 
French  word,  eschiery  quod  ett,  accidere  :  for  an  escheat  is  a  cas- 
ual profit,  qtBod  accidU  domino  ex  etentu  tl  ex  intperato,'  which 
iiappeneth  to  die  lot^  by  chance,  and  unlooked  for. 

8.  All  escheat  is  thei^fote  in  fact  a  species  of  reversion,  and 
ii  so  balled  and  treated  by  Bractob.  When  a  power  of  aliens 
ation  was  introduced,  the  change  of  the  tenant,  changed  the 
chance  of  the  escheat,  but  did  not  destroy  it ;  and  as  soon  as  a 
general  liberty  of  alienation  was  allowed,  without  the  consent 
of  the  lord,  this  right  became  a  sort  of  caducary  succession,  the 
lord  taking  as  adtimue  hetres. 

Oi  Fitataerbert  says,  a  writ  of  escheat  lies  where  a  tenant  in 
fee  simt)le  of  any  land6  or  tenements  which  he  holds  of  another 
dies  teised  without  heir  general  or  special ;  -  the  lord  shall  have 
a  writ  of  escheat  against  him  who  is  tenant  of  the  lands,  after 
the  death  of  his  tenant,  and  shall  recover  the  labd  ;  because  he 
shall  have  the  same  in  lieu  of  his  services. 

10^  Mr.  Hargrave  has  justly  observed,  that  an  escheat  in 
appeateice  participates  in  the  nature  both  of  a  purchase,  and  of 
a^hescent.  Of  the  former,  because '"some  act  of  the  IcmxI  is  re- 
quisite to  perfect  Ins  tide  i  end  the  actual  possessbn  of  the  land 
cannot  be  gained  till  he  enters  or  brings  hb  writ  of  escheat. 
Of  the  lettei^  because  it  fbfiows  the  natulv  of  a  seigmory,  and  is 
hifaeritable  fay  the  i^me  person. 
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11.  An  escheat  may  happen  m  two  ways;  aut  per  defeekm  ^"^^^^^ 
8anguim$,  that  is,  for  default  of  heirs  ;  aut  per  delictum  teMntis.  Hein. 
Escheat  arising  from  default  of  heirs^  *whereby  the  descent  bat  an  ^  lAft<  1?  a. 
end,  can  only  be  in  the  three  following  cases  :  1 .  Where  the  tenant  ^^ 
dies  without  any  relations  on  the  part  of  any  of  his  ancestors.  2.           '  ^ 
Where  he  dies  without  any  relations  on  the  part  of  those  ances- 
tors from  whom  the  estate  descended  ;  and  S.  Where  he  dies 

without  any  relations  of  the  whole  Mood.  For  in  all  these  cases 
there  b  no  one  capable  of  inheriting  from  him. 

12.  Escheats  propter  delictum  tenewlisj  arise  in  consequence  ^mCw- 
of  a  person's  heing  attainted  of  treason  or  felony  by  which  he  ^oodT 
becomes  incapable  of  inheriting  from  any  of  his  relations,  or  of 
transmitting  any  thing  by  heirship.     So  that  if  any  one  dies  seis- 
ed in  fee  of  lands,  whose  heir  at  law  is  attainted,  the  lands  es-  1  Intt.  IS^a. 
cheat :  and  where  a  person  attainted  dies  seised  of  lands,  as  be 

cannot  have  an  heir,  Ihey  will  also  escheat,  unless  forfeited  : 
where  that  happens,  they  are  interrupted  in  their  passage  by  the 
Crown.  In  the  case  of  treason,  for  ever.  In  that  of  felony,  for 
a  year  and  a  day  ;  after  which  they  escheat  to  the  lord  of  whom 
they  are  held. 

13.  There  is  one  case  in  which  lands  are  not  liable  to  es^ 
cheat ;  for  if  an  estate  held  of  J.  S.  be  given  to  a  dean  and  chap- 
ter, or  to  a  mayor  and  commonalty,  and  to  their  successors,  and 
such  corporation  is  dissolved,  the  land  shall  not  escheat  to  the 

lord,  but  shall  revert  to  the  donor.    Xord  Coke  says,  the  reason  > 

of  this  diversity  is,  that  in  the  case  of  a  body  politic,  the  fee  sim- 
ple is  vested  in  them  in  their  political  capacity  ;  therefore  the 
law  annexes  a  condition  to  every  such  gift,  that  if  such  body 
politic  be  dissolved,  the  donor  shall  re-enter,  for  that  the  cause  of 
the  gift  faileth.  But  no  such  condition  is  annexed  to  an  estate 
in  fee  simple,  vested  in  any  man  in  his  natural  capacity  ;  except  ^ 
in  cases  where  the  donor  reserves  a  *tenure ;  and  then  the  law  ^^ 

implies  a  condition  by  way  of  escheat. 

1 4.  ft  is  however  laid  down  in  37  EBz.  that  where  land,  rent,  ^  veZ*^ 
&c.  is  granted  to  a  corporation  and  their  successors,  if  the  cor-  i  RoU.  Ab. 
poAtion  grants  them  over,  and  is  dissolved,  they  shall  not  revert  p^j^  g^^ 
to  the  grantor.  "^  Godb.«ii. 

15.  As  the  lord's  right  to  an  escheat  arises  solely  from  the  NoEiebeat 
want  of  a  tenant,  to  do  tiie  services  ;  it  follows,  that  whenever  J^*  j^{^* 
there  is  a  tenant,  the  lord  cannot  claim  the  lands  by  escheat. 

16.  Thus  Litdeton  says,  if  there  be  lord  and  tenant,  and  the  oa^.'^ju. 
tenant  be  disseised,  and  the  disseisor  alien  to  another  in  fee,  and 

the  alienee  die  wittiout  issue,  and  the  lord  enters,  as  in  his  es- 
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cheat ;  (he  diBseisae  may  enter  upon  the  l6rd ;  because  the  loird 
does  come  to  the  land  but  by  escheat. 

I  Inft  840  a.      ^^  Butler  has  observed  on  this  passage,  that  when  the  lord 

comes  to  the  land  by  escheat,  the  law  only  casts  the  freehold  on 
him  for  want  of  a  tenant ;  the  disseisee,  notwithstanding  the 
disseisin,  continues ,  the  rightful  tenant ;  and  as  by  his  entry  he 
fills  the  possession,  the  lord's  title,  which  was  good  only  while 
a  tenant  was  wanting,  must  necessarily  be  at  an  end. 

tr.  B.  144*  17.  Fitzherbert   says^  if  the  tenant  be  disseised,  and  afier-^ 

wards  die  without  heir,  it  seemeth  the  lord  shall  have  a  writ  of 

^  Inst.  268  4u    escheat,  because  the  tenant  died  in  the  homage.     Lord  Coke 

observes,  that  if  the  disseisor  dies  seised,  and  ihe  disseisee  dies 
without  heir,  and  afterwards  the  lord  accepts  rent  from  the  heir 
or  feoffee  of  the  disseisor,  this  shall  bar  him  of  his  escheat ;  be- 
cause they  are  in  by  title.  For  if  the  disseisor  had  made  a 
feoffinent  in  fee,  or  died  seised,  and  after  the  disseisee  died  with- 
out heir,  there  would  be  no  escheat ;  because  the  lord  had  a  ten- 

»  440  '^i'''  ^^  *'*'''• 

N.  B.  144.  ^^'  '^  ^®>  however  laid  down  by  Fitzherbert,  that  where  a 

man  has  a  title  to  a  writ  of  escheat,  if  he  accepts  homage  of  the 

tenant,  he  shall  not  have  the  writ  against  him,  because  he  has 

accepted  him  as  his  tenant.     So  if  he  accepts  fealty  of  him.  But 

receipt  of  rent  will  not  bar  a  writ  of  escheat 

Any  Alien*-        19^  From  this  principle  it  also  follows,  that  any  actual  alie- 

an  etcbeat      nation  of  the  tenant,  will  bar  the  lord  of  his  escheat.     But  a 

mere  contract  for  sale  will  not  bar  the  lord,  as  will  be  shown 

hereafter. 

8^44  ^'^**       ^^'  '^*^  infant  makes  a  feoffment  in  person,  and  dies  with- 

Tit.  39  c*  4.     out  heir,  the  land  shall  not  escheat ;  otherwise,  if  it  was  made 

by  letter  of  attorney.     For  the  lord  by  escheat  being  only  a 

privy  in  law,  cannot  take  advantage  of  infancy ;  because  he  is 

I I  L  2dO       ^  stranger  to  the  infant.     It  is  the  same  of  an  idiot  or  lunatic. 

ru  SI.  A  devise^  though  it  only  takes  effect  at  the  moment  of  the 

testator's  death,  will  prevent  an  escheat.  And,  in  a  note  of 
Lord  Nottingham's  to  the  first  Institute,  it  is  said,  that  where  a 
woman,  seised  of  lands  in  London,  devised  them  to  be  sold  by 
her  executors,  and  died  withcnit  att  heir,  the  devise  prevented 
the  escheat,  which  the  King  pretended  to  have  ;  and  the  execu^ 

i*^^'  ^-        tors  might  enter  and  sell ;  therefore  more  than  a  bare  authority; 

dBalit43.     passed.     Tet  in  1651,  on  evidence  at  the  bar,  this  case  being 

Oodb.  411.  stated,  Lord  C.  J.  RoUe  doubted  of  the  opinion;  because,  he 
said,  it  was  only  a  descent  according  to  the  words  of  Littleton : 
and  it  appeared  to  him,  that  when  lands  were  devised  to  be  sold 
by  executors,  there  no  interest  passed. 
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22.  A  man*  devised  his  estate  to  his  wife  for  life  ;  and  that,  J**^^* 
after  her  death,  it  should  be  sold  by  A.,  and  the  money  to  be  di-  ms!  iJ ^' 
Tided  amongst  the   plaintiffs.     The  testator  died  without  heir  ;  2  Atk.  223. 
before  any  sale,  A.  *died  also.     It  not  appearing  that  the  land  *  441 

was  held  of  any  mesne  lord,  the  plaintiffs  brought  their  bill 
against  the  Attorney  General,  praying  to  have  the  will  estab- 
lished, and  to  hold  and  enjoy  against  the  Crown,  or  to  have  the 
lands  sold  pursuant  to  the  will. 

Lord  Uardwicke  said,  if  he  could  relieve  the  plaintiffs,  he 
would.  That  he  thought,  at  first,  this  was  a  bill  brought 
to  prove  a  will,  by  which  the  lands  themselves  were  devised  to 
somebody  ;  if  so,  he  would  have  thought  such  a  bill  proper ; 
would  have  declared  the  will  to  be  well  proved  ;  and  decreed 
the  devisee  to  sel],  without  any  occasion  of  making  a  decree 
against  the  Crown.  But  here  was  no  devisee  of  the  land,  only 
a  power  to  sell.  If  A.  had  lived,  as  he  had  only  a  power,  and 
no  interest  in  himself,  none  could  arise  from  him,  but  from  the 
testator  ;  and  he,  as  well  as  the  testator,  b«ing  dead,  there  was 
none  to  make  a  decree  against.  If  any  thing  of  the  sort  that 
was  prayad  for  could  be  done,  it  must  be  in  the  Court  of  Ex- 
chequer, which  was  a  court  of  revenue,  and  the  proceedings  in  a 
petition  of  right ;  though  called  a  petition,  as  much  a  legal  pro- 
ceeding as  by  original  writ.  r 

Suppose  this  land  had  been  seised  and  put  in  charge,  could 
he  make  any  decree  relating  to  it  1 — None.  But  the  Court 
of  Exchequer  could.  He  could  neither  decree  the  Crown  to  sell 
nor  the  plaintiffs  to  hold  and  enjoy  against  the  Crown.  The 
bill  was  dismissed. 

23.  All  lands  and  tenements  held  in  soeage,  whether  of  the  ^^^  Tbingi 
Kmg  or  of  a  subject,  are  liable  to  escheat     But  it  follows, 
from  the  nature  of  an  escheat,  that  it  must  be  of  the  entire  fee  ;  fi^*»  N-  ^* 
therefore  an  estate  tail  does  not  escheat,  but  goes  to  the  person 
in  rewersion,  *unle8s  the  tenant  in  tail  has  also  the  reversion  in  *  442 

fee  ;   for  in  that  case  the  whole  estate  will  escheat. 

24-  Lands  held  in  gavelkind  do  not  escheat  for  felony,   but  ^^^'  G*^- 
descend  to  the  heir  of  the  felon.     From  which  Sir  W.  Black- 
stone  concludes,  that  the  tenure  of  gavelkind  is  of  Saxon,  and 
not  of  Norman,  origin. 

25.  Copyholds  are  subject  to  escheat ;  but  before  the  lord  pi»- Cop. 
of  the  manor  can  enter  on  the  lands,  the  homage  must  present  2  y'^^  jqq. 
the  death  of  the  tenant  without  heirs,  and  proclamations  must  i^'^* 

be  made,  to  give  notice  that  if  any  person  can  prove  himself 
Iteir  to  the  last  tenant,  he  shall  be  admitted. 

26.  No  species  of  real  property  is,  however,  subject  to  es- 
dixe^,  but  what  lies  in  tenure  ;  fpr  escheat  is  a  consequence 
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^nd  fruit  of  tenure.  Thus,  if  a  person  seised  in  fee  of  a  rent* 
charge,  right  of  common,  free  warren,  or  any  kind  of  inheri- 
tance that  is  not  holden,  is  attainted  o£  felony,  the  King  shall 
have  the  profits  of  them  during  the  life  of  such  person;  but  af- 
ter his  decease,  as  they  cannot  descend  to  hb  heirs,  on  account 
of  the  corruption  of  his  blood,  they  become  eitinct  For  in 
escheats  on  account  of  petit  treason  or  felony,  a  tenure  is  requi- 
site, as  well  in  the  case  of  the  King  as  in  that  of  a  subject 

27.  It  is  said  in   Roll's  Ah.  that  if  a  man  grants  an  advow- 
son  in  gross  to  another  in  fee,  and  the    grantee  dies  without 
heir,  it  seems  that  it  shall  revert  to  the  grantor,  not  being  held 
of  any  one.     He  adds,  that  it  seems,  if  the  grantor  shall  not 
have  it,  the  King  shall  as  supreme  ruler.     But  in  Title  Tenures, 
B.  pi.  1.,  it  is  expressly  said,  that  an  advowson  m  gross  lies  in 
tenure  ;  and  in  Brook's  Ab.  Tit  Tenure,  pi.  15.,   a  case   is 
stated,  where,  in   a  quart  impedit^  the  plaintiff  entitled  himself^ 
that  the  advowson  was  held .  of  him  *by  homage  and  fealty  ; 
and  it  was  not  contnidicted  that  the  advowson  well  lay  in  the  te- 
nure. 

28.  A  use  was  not  liable  to  escheat,  because  it  did  not  lie  in 
tenure  ;  and  as  trusts  are  now  what  uses  were  before  the  stat. 
27  Hen.  YIII.,  it  was  determined,  in  the  following  case,  after 
great  consideration,  that  a  trust  estate  is  not  liable  to  escheat ; 
but  that  where  cestui  que  trust  dies  without  heirs,  the  trustee 
shall  retain  the  lands  for  his  own  benefit. 

29.  Elizabeth  Gunning,  being  seised  of  certain  lands  in  fee 
simple,  ex  parte  patema,  married  Nicholas  Harding ;  but  pre- 
vious thereto,  in  1 695,  a  settlement  was  made  of  her  estate,  to 
the  use  of  Nicholas  Hardmg  for  life,  remainder  to  Elizabeth 
Gunning  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  in  tail  male, 
remainder  to  the  right  heirs  of  Elizabeth  Gunning. 

There  being  no  issue  male  of  the  marriage,  an  indenture  was 
made  in  1718,  between  Harding  and  his  wife  of  the  one  part, 
and  Sir  Francis  Page  and  R.  Simmons  of  the  other  part,  reci- 
ting the  settlement  of  1695,  and  covenanting  to  levy  a  fine,  to 
assure  the  premises  to  the  use  of  the  daughters  of  the  marriage, 
as  tenants  in  common  ;  and  in  default  of  such  issue,  to  Sir  Fran- 
cis Page  and  Simmons,  and  th^ir  heirs,  in  trust  for  the  said  Eliz- 
abeth Harding,  her  heirs  and  assigns ;  to  the  intent  that  she 
might  at  any  time  during  her  life,  without  her  husband's  con- 
currence, dispose  of  the  reversion  to  such  uses  as  she  shouM, 
by  her  will  or  other  writing,  appoint ;  and  a  fine  was  according* 
ly  leried. 

There  was  no  daughter  of  the  marriage.     The  wife  surrived 
her  husband,  but  died  without  making  any  appointmeoit)  and 


TUU  XXX.  Escheat.  $d».  291 

without  heirs  on  the  part  of  her  ^father.    Burgess,  the  plaintiff,  *  444 

was  her  heir  on  the  part  of  the  mother* 

After  the  death  of  Elizabeth  Harding,  Sir  Francis  Page  who 
survived  Simmons,  got  into  possession ;  and,  in  July  1739, 
Buiigess  filed  a  bill  against  him,  praying,  that  if  he  had  any  le* 
gal  interest  in  the  premises,  he  should  be  compelled  to  convey  it 
to  Buiigess.  Sir  Francis  Page,  by  his  answer,  insisted  that  he 
was  lawfully  seised  of  the  inheritance  of  the  estate,  and  entitled 
to  the  rents  and  profits. 

The  Attorney  Oeneral,  on  behalf  of  the  Crown,  filed  an  in« 
formation  in  Chancery,  insisting  that  Sir  Francis  Page,  by  the 
deed  of  1718,  had  no  beneficial  interest  in  the  estate,  in  his  own 
right,  but  was  a  mere  trustee  for  the  benefit  of  Mrs.  Harding, 
or  her  appointee  or  heir;  and  in  default  of  such  app<Hntment,  or 
heir,  that  he  was  a  trustee  for  the  benefit  of  bis  Majesty,  who 
stood  in  the  place  of  such  heir.  That  the  premises  were  escheat- 
ed, and  the  representatives  of  Sir  Francis  Page  ought  to  convey 
to  the  use  of  bis  Majesty. 

The  case  was  argued  before  Lord  Keeper  Henly,  assisted 
by  Lord  Mansfield  and  Sir  Thomas  Clarke,  Master  of  the 
Rolls. 

Sir  Thomas  Clarke  said,  the  great  question  was,  whether  the 
Crown  had  a  right  to  a  conveyance  of  the  legal  estate  fi'om 
Mrs.  Harding's  trustee,  as  an  equitable  escheat,  by  the  death  of 
Mrs.  Harding  without  heirs  on  the  part  of  the  father.  He 
should  consider  the  right  of  escheat  in  three  lights.  1.  In  what 
ntuation  it  stood  in  respect  to  a  conveyance  at  common  law,  be- 
fore the  invention  of  uses.  2.  In  what  situation  it  stood  with 
respect  to  a  conveyance  to  uses,  before  the  statute  of  uses  was 
made.  3.  How  it  stood  since  that  statute,  and  now  with  regard 
to  *trusts.     The  result  and  application  of  the  whole  would  de*  *  445 

cide  the  question,  how  far  the  Crown  was  or  was  not  entitled  in 
equity  to  a  conveyance  from  the  tmstee. 

1^.  An  escheat  was  in  its  nature  feudal ;  a  feud  was  the  right 
which  the  tenant  had  to  enjoy  the  lands,  rendering  to  the  lord 
the  services  reserved  by  the  contract.  On  the  other  hand,  an 
interest  remained  in  the  lord,  after  the  grant  made,  called  a 
seigniory,  consisting  of  a  right  to  the  services  of  the  tenant,  and 
to  the  land  itself,  on  the  expiration  of  the  grant,  as  a  reversion ; 
which  was  afterwards  called  an  escheat.  As  the  grant  was 
more  Or  less  extensive,  the  reversion  was  more  or  less  remote ; 
foif  feuds  were  sometimes  temporary;  sometimes  hereditary,  and 
a  temporary  one  ended  on  the  grantee's  death. 

Sir  H.  Spelman  only  took  notice  of  hereditary  feuds,  nor  did- 
onr  laws :  and  though  it  might  seam  a  paradox  to  modern  ears. 
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«  feoffment  to  A.  and  his  heirs  did  not  pass  a  fee  simple  orig'> 
inally,  in  the  sense  in  which  it  was  now  used  :  but  only  an  estate 
to  be  enjoyed  ut  merum  benefidum^  without j)ower  of  alienation. 
Bract.  S3  a.    in  prejudice  of  the  heir  or  the  lord ;  the  heirs  took  it  successive- 
46  £dw.  III.    \j  as  an  usufructuary  interest ;  and  in  default  of  heirs,  the  land 
&ro.  Ab.  Tit.  cscheated,  or  strictly  speaking,  reverted.     If  there  was  an  heir» 
Eicheat,  2.     and  by  legal  impediment  he  could  not  take,  the  land  escheated. 
When  a  power  of  alienation  was  introduced,  first  with  the  li- 
cence of  the  lord,  and  afterwards  without  such  licence,  the  right 
of  escheat  became  more  remote  ;  and  when  a  power  of  charging 
Brae  .       0.    ^^  incumbering  the  feud  was  given  to  the  tenant  the  lord  took 
the  escheat  subject  to  the  incumbrance.     This  power  was  more 
prejudicial  to  the  right  of  escheat  than  the  power  of  alienation ; 

*  446  for  that  only  ^changed  the  lord's  chance,  but  the  incumbrances 

defeated  the  right  of  escheat  as  far  as  they  went. 

.  2^.  Upon  the  introduction  of  uses,  two  distinct  kinds  of  pro- 
perty might  be  acquired  in  land ;  the  legal  estate  and  the  use. 
Cestui  que  uBt  was  no  longer  tenant  at  law,  nor  was  the  bnd 
plTia'^'*      subject  to  his  incumbrances.     But  though  the  land  was  not  lia- 
ble at  law  on  account  of  the  cesim  que  use^  yet  it  was  still  liable 
oil  account  of  the  feoffee  to  uses.     This  being  found  extremely 
Vide  Tit.  II.  inconvenient,  a  variety  of  statutes  were  made  to  restore  the  fruits 
c.  2.  f  4  •       ^f  ^^  tenure  to  the  lord,  against  the  cestui  que  use^  as  reUei^ 
wardship,  &c. ;  but  no  statute  was  made  to  restore  the  loss  of 
the  escheat ;  which,  as  Sir  H.  Spelman  observes,  is  not  only  the 
fruit  of  the  tenure,  but  the  very  tree  itself. 

S^.  Thus  stood  the  law  till  the  statute  of  uses  united  the  use 
and  the  legal  estate  :  biit  as  the  courts  of  law  determined  that 
there  were  some  uses  to  which  the  statute  did  not  extend,  they 
were  called  trusts,  and  succeeded  to  uses,  alvusque  et  idem  ncurct- 
tur.  The  Court  of  Chancery  having  taken  cognizance  of  trusts, 
adopted,  in  the  construction  of  them,  all  those  rules  by  which 
uses  had  been  governed  before  the  statute.  The  cas^  of  curtesy 
was  the  only  exception  ;  and  that  seemed  to  have  prevailed  un- 
accountably, and  against  the  opinion  of  the  Judges  themselves. 

Before  the  statute  of  uses,  if  a  cestui  que  use  was  attainted  of 
treason  or  felony,  the  lord  could  not  have  the  land,  but  the  feoffee 
nught  retain  it  to  his  own  use.  5  Edw.  IV.  pi.  18.  fo.  7  6. 
was  an  authority  in  point  against  the  lord's  claim,  and  questions 
who  should  have.  If  the  lord  was  at  law  entitled  to  an  escheat 
on  death  without  heirs,  or  attainder  of  feoffee  to  uses,-and  not  on 

*  447  death,  &c.  o{  cestui  que  *use  it  strengthened  the  authority  of  the 

case.     That  if  it  had  been  determined  otherwise,  in  favour  of 
the  lord,  it  would  have  given  him  a  double  chance  for  his 
cheat 
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Brook)  pL  34.  agprees,  the  lord  shall  not  have  it,  nor  the  ^•^^  ^  ^•^ 
heir,  by  reason  of  corruption  of  blood  ;  and  that  feofiee  shall  re- 
tain it  to  his  own  use.  And  though  this  was  introduced  by  an 
ideo  videtur,  in  a  modest  mai^jper,  yet  many  of  his  opinions  were 
so  introduced,  and  had  generally  been  thought  of  great  authority. 
From  this  it  was  clear,  that  if  Mrs.  Harding  had  been  cestui  qxic 
use^  and  attainted  of  treason  or  felony,  the  lord  would  not  be  en- 
titled to  escheat ;  and  if  trusts  in  equity  were  analogous  to  uses 
at  law,  and  he  thought  they  were,  neither  would  the  Crown  be 
entitled  in  the  case  of  a  trust  in  equity. 

Sir  G.  Sandes's  case  was  in  point ;  and  that  and  the  case  in  Att.  Gen. 
3  Edw.  IV.  mutually  strengthened  each  other.  Tit^'f«*''c 

It  had  been  said,  if  the  legal  estate  had  escheated  to  the  $  ss.  *  * 
Crown  for  want  of  an  heir  to  the  trustee,  it  would  in  equity  have 
been. liable  to  the  trust ;  but  this  position  was  not  proved  by  any 
authority.  And  if  it  were  true,  why  ought  the  lord  to  have  a 
reciprocal  equity  on  the  death  of  the  eestm  que  trust,  without 
heirs  1  Upon  the  whole,  his  opinion  was  (to  use  the  words  of  Sir 
Joseph  Jekyll,)  that  the  title  of  the  trustee  should  not  have  been 
set  up,  but  it  was  so  ;  it  appeared  a  plain  and  subsisting  one. 
The  law  was  clear  ;  and  courts  of  equity  ought  to  follQW  it  in 
their  judgment  concerning  titles  to  equitable  estates ;  otherwise 
great  uncertainty  and  confusion  would  ensue. 

Lord  Mansfield  said,  he  would  follow  the  method  used  at  the 
Bar,  under  the  four  following  heads  :  1^.  The  nature  of  trusts 
of  land,  and  the  rules  that  ^governed  them.    2^  The  Nature  of         •  44^. 
that  right  by  which  the  King  claimed  in  this  case.     3^  Wheth« 
er,  if  the  trustee  had  died  without  heir,  the  King  must  not  in  that 
case  have  taken  the  land,  in  a  court  of  equity,  subject  to  the  trust 
And,  4^.  Apply  the  result  of  the  inquiry,  as  between  the  King 
and  the  trustee,  to  the  particular  point  immediately  in  judgment 
1^  As  to  the  nature  of  trusts  of  land,  and  the  rules  by  which 
they  were  governed.     By  an  inquiry  into  the  nature  of  an  use 
or  trust  of  lands,  no  more  was  or  could  be  meant,  than  to  find 
out  historically  on  what  principles  courts  of  equity,  before  the 
statute  27  Hen.  Y III.   interfered  in  modifying  or  giving  relief  in 
rights  or  interests  in  lands,  which  could  not  be  come  at  but  by  * 
Buing  a  subpana :  and  what  courts  of  equity  now  did  in  modify- 
ing, directmg,  and  giving  relief  in  cases  of  trusto,  where  there 
was  no  other  remedy  but  by  bill.    Whoever  showed  that  the  re- 
lief then  given  was  more  extensive  ;  that  it  was  considered  by 
different  or  opposite  rules ;  that  the  right  was  considered  in 
different  or  opposite  lights,  would  show  the  difference  and  con- 
trast between  uses  and  trusts.    The  opposition  was  not  from  any 
metaphysical  difference  in  the  essence  of  the  things  themselves; 
Vol.  HJ.  37 
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an  use  and  a  trust  might  essentially  be  looked  upon  as  two  names 
for  the  same  thing ;  but  the  opposition  consisted  in  the  differ- 
ence of  the  practice  of  the  Court  of  Chancery.  If  uses  before 
the  statute  27  Hen.  VIIL  were  considered  as  a  pernancy  of 
the  profits,  as  a  personal  confidence,  as  a  chose  in  action^  and 
now  trusts  were  considered  as  real  estates,  as  the  real  ownership 
of  the  land,  so  far  they  might  be  said  to  difier  from  the  old  uses  ; 
though  the  change  might  not  be  so  nmch  in  the  nature  of  the 
*  449  thing,  as  in  the  system  of  law  by  which  *it  was  regulated.     The 

old  law  of  uses  did  not  conclude  trusts  now  ;  where  the  practice 
was  founded  on  the  same  reason  and  grounds,  it  was  atil)  follow- 
ed ;  but  its  positive  authority  did  not  bind,  where  the  reason  was 
defective ;  more  especially  that  part  of  the  old  law  of  uses  which 
did  not  allow  any  relief  to  be  given  for  or  against  any  estates  in 
the  post  did  not  now  bind  by  its  authority  in  the   case  of  trusts. 
Trusts,  from  the  nature  of  the  thing,  might  be  left  to  the 
honour  and  faith  of  the  trustee ;  in  that  case  they  were  not  the 
objects  of  law, -otherwise  than  as  they  might  be   fraudulent  and 
void-in  respect  to  third  persond ;  or  a  court  of  justice  might 
take  congaizance  or  compel  the  execution  of  them :  in  that  case 
trusts  only  retained  the  name  in  substantial  ownership,  the  dis- 
position in  trust  became  the  mere  form  of  a  legal  conveyance. 
Trusts  in  England,  under  the  name  of  uses,  began,  as  they  did 
in  Rome  under  no  other  security  than  the  trustee's  faith  ;  they 
were  founded  in  fraud,  to  avoid    the  statutes  of  mortmain. 
Trusts  were  not  on  a  true  foundation  till  Lord  Nottingham  held 
the  great  seal  ;  by  steadily  pursuing  trusts  from  plain  principles, 
and  by  some  assistance  from  the  legislature,  a  noble,  rational, 
and  uniform  sysitem  of  law  had  been  raised ;  trusts  were  made 
to .  anawier  the  ejugencies  of  families,   and  all  other  purposes, 
wijkbout  producing  one  inconvenience,  fraud,  or  private  mischief 
which  the  statute  of  Henry  VIIJ.  meant  to  avoid.     The  fortm 
where  they  w^re  adjudged  was  the  only  difference  between  trusts 
and  legal  estates :  trusts  in  the   Court  of  Chancery  were  con* 
sitter^,  as  between  the  cestui  que  trust  and  trustee,  as  the  own- 
ership and  as  legal  estates  ;  whatever  would  be  the  rule  at  law, 
if  it  waa  a  legal  esitaJte,,  was  applied  in  equity  to  a  trust  estate. 
*  450  Trust  estates  were  liable  to  ^curtesy  :  the  case  of  dower  was 

the  only  exception. ;  and  not  in  law  or  reason,  but  because  a 
wrong  determination  had  misled,  in  too  many  instances  to  be 
altered  and  set  right ;  and  if  an  alteration  was  to  be  introduc- 
ed, the  best  way  to  set  it  right  would  be  to  allow  the  wife  dow- 
er of  a  trust  ^g^ate. 
Cathbome  v.  I^  the  eye  of  tlie  Court  of  Chancery  Lord  Hardwicke  thought 
Til  u,  o.  3.  *fce  equity  of  redemption  was  the  fee  simple  of  the,  laud :  that 
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it  would  descend,  might  be  gfranted,  devised,  entailed  ;  and  that 
equitable  entail  might  be  barred  by  a  common  recovery.  Thia 
proved  it  was  considered  in  Chancery  as  an  estate  whereof  ther« 
might  be  a  seisin,  for  without  such  a  sebtn  a  devise  of  a  trust 
could  not  be  good. 

The  allowing  curtesy  of  a  trust  was  founded  on  the  maxim 
that  equity  follows  the  law  ;  which  was  a  safe  as  well  as  a  fixed 
principle,  for  it  made  the  substantial  rules  of  property  certain 
and  uniform,  be  the  mode  of  following  it  what  it  would.  It  fol- 
lowed, from  the  great  authority  of  this  determination,  on  clear 
law  and  reason,  that  the  cestui  que  trust  was,  in  the  consideration 
of  Chancery,  actually  and  absolutely  seised  of  the  freehold. 

To  conclude  this  head,  an  use  was  originally  understood  to  be 
merely  an  agreement  by  which  the  trustee,  and  all  claiming  in 
privity  under  him,  were  personally  liable  to  the  cestui  que  Irustt 
and  all  claiming  under  him,  in  like  privity.  Nobody  in  the  post 
was  entitled  under,  or  bound  by  the  agreement ;  but  now  the 
trust  in  Chancery,  was  the  same  as  the  land,  and  the  trustee  was 
therefore'  considered  merely  us  an  instrument  of  conveyance  ; 
he  was  in  no  event  to  take  a  benefit.  The  trust  must  be  co- ex- 
tensive with  the  legal  estate  ;  and  where  it  was  not  declared,  it 
resulted  by  necessary  implication,  because  the  trustee  *was  ex-  «  ^  j| 

eluded  ;  except  where  the  trust  was  destroyed  by  a  conveyance 
to  a  purchaser,  without  notice,  for  a  valuable  consideration. 

The  trustee  could  transmit  no  benefit :  his  duty  was  to  hold 
for  all  those  who  would  have  been  entitled,  if  the  limitation  had 
not  been  by  way  of  trust.  There  was  no  distinction  now  be* 
tween  those  in  the  per  and  the  post^  except  in  the  case  of  dowetf 
which  was  not  founded  on  reason,  but  on  practice. 

As  the  trust  was  the  land  iii  chancery,  so  the  declaration  of 
trust  was  the  disposition  of  the  land  ;  and  therefore  an  essential 
omission  in  the  legal  disposition,  should  not  destroy  the  trust. 

The  grounds  why  the  lord  by  escheat  neither  took,  nor  was 
subject  to,  an  use,  did  not  now  subsist  The  principles  upon 
which  the  question  must  now  be  argued,  had  no  relation  to  it» 
which  ever  way  it  ought  to  be  determined  ;  or  rather,  none  of 
those  principles  were  made  or  could  ever  be  considered  in  the 
law  of  uses ;  for  the  Court  of  Chancery  never  interposed  in  cases 
where  the  claim  was  in  the  posty  and  for  that  reason  it  was  Uktu, 
for  granted,  in  Edward  IVth's  time  that  the  lord  should  not  have  it. 

2<^.  This  brought  him  to  consider  the  naitare  df  the  right  bjr 
escheat. 


«9e 
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It  had  been  truly  said,  that  an  the  first  introduction  of  the 
feudal  law,  this  right  was  a  strict  reversion  ;  wlien  the  grant 
determined,  by  failure  of  heirs,  the  land  returned,  as  it  did  upon 
the  expiration  of  any  smaller  interest :  it  was  not  a  trust  ;  but 
the  extinction  of  Uie  tenure  :  as  Mr.  Justice  Wright  said, 
it  was  the  fee  returned. 

This  distinction  held  equally,  whether  the  investiture  was  to 
special  or  general  heirs  ;  for  originally  the  tenant  could  not  ali- 
en in  any  case,  without  the  ^lord's  concurrence.  The  reversion 
took  effect  in  possession  for  want  of  an  heir,  unless  the  lord  had 
done  or  permitted  what  in  point  of  law  amounted  to  a  consent  ta 
a  new  investiture,  or  change  of  his  vassal :  this  was  the  mean- 
ing of  what  was  said  in  the  books,  that  nothing  escheated,  where 
the  tenant  was  in  by  title. 

^  As  soon  as  a  liberty  of  alienation  was  allowed,  without  the 
lord's  consent,  this  right  became  a  caducary  succession,  and  the 
lord  took  as  vUhnua  hmre$  ;  but  the  resemblance  of  the  lord'B 
right  by  escheat,  to  that  (^  the  heir  by  descent,  did  not  hold 
throughout ;  and  therefore  Sir  Edward  Coke,  with  great  accu- 
racy, considered  the  lord  by  escheat  as  assignee  in  law.  He 
took  no  possibility  or  condition,  or  right  of  action,  which  could 
not  be  granted  ;  he  could  not  elect  to  avoid  voidable  acts,  as  a 
feoffment  of  an  in&nt,  with  livery  ;  but  every  right  preserved 
to  the  heirs,  which  could  be  granted,  went  to  the  lord  by  es- 
cheat, as  a  rent  reserved  to  the  tenant  and  his  heirs. 

In  the  case  of  Thruxton  v.  Att  General,  the  benefit  of  a 
trust  term  was  decreed  to  the  King,  taking''  by  escheat,  because 
it  was  to  go  with  the  inheritance,  by  the  exfuress  limitation  of 
the  parties. 

So.  Whether,  failing  heirs  of  the  trustee,  the  King  must 
not  in  this  case  have  taken  the  estate  in  a  court  of  equity,  sub- 
ject to  the  trust. 

This  seemed  to  be  a  very  material  consideration  ;  for  if  the 
King  was  not  to  be  subject  to  the  trust,  there  was  no  colour 
that  he  should  claim  the  trust  by  escheat.  That  land  escheated 
ahould  be  subject  to  the  trust,  appeared  to  him  to  be  most  con- 
sistent with  the  King's  right,  whether  the  escheat  were  consid- 
ered as  a  reversion,  as  it  once  was,  or  as  a  caducary  succession 
ab  bUesUaOf  as  it  then  substantially  was.  The  "^King  could  not 
claim  by  escheat,  contrary  to  the  terms  or  conditions  which  the 
tenant  held  under ;  firom  which  two  things  followed  :  1st.  That 
there  was  equity  against  the  King ;  and,  2dly,  That  the  lord 
was  bound  as  much,  in  a  court  of  equity,  by  the  equitable  terms 
of  his  investiture,  as  be  was  in  a  court  of  law  by  the  legal 
terms.    Taking  Ae  estate  as  a  caducary  possession,  the  lord 
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could  only  take  ab  intestatOi  absolutely  ;  so  far  as  the  tenant  had 
not  disposed  of  the  estate,  he  could  take,  and  no  farther.  The 
tenant's  power  of  disposing  was  absolute,  without  the  lord's 
priidty,  without  any  determined  form  of  conveyance.  The  trus- 
tee had,  by  his  declarationof  trust  in  1718,  made  a  valid  .con- 
veyance of  his  trust  in  equity  ;  and  therefore  a  court  of  equity 
could  not,^  he  apprehended,  suffer  the  land  to  go  as  undisposed  of 
by  the  tenant ;  because,  in  the  consideration  of  Chancery,  there 
was  a  valid  disposition  made  by  him  ;  but  even  at  law,  the  es- 
cheat would  not  be  free  from  the  trust.  The  statute  of  frauds 
made  a  trust  estate  assets  in  the  hands  of  the  cestui  que  trust ; 
consequently,  for  that  purpose,  the  estate  descended  to  the  heir. 

In  18  Cha.  II.  before  trusts  were  pat  on  the  rational  footing 
they  were  now,  the  apprehension  of  the  Judges  was,  that  the  lord  > 
by  escheat  ought  to  be  subject  to  the  trust.     Lord  Bridgeman 
thought  so  in  1 702.   Sir  John  Trevor  certainly  knew  there  could 
be  no  escheat  of  an  use.     If  it  was  not  to  be  subject  to  the  trust, 
he  thought  the  inconvenience   would  be  very  great :  and  where 
they  were  not  tied  down  by  any  erroneous  opinions,  which  had 
prevailed  so  far  in  practice  that  property  would  be  shook  by  any 
alteration  of  them,  arguments  of  convenience  and  inconvenience 
were  always  to  be  taken  into  consideration.     Almost  all  the 
great  estates  in  England  wer^  now  ^limited  in  trust ;  the  trus-  ^   .^ . 

tees  were  men  of  business,  probably  concerned  for  the  family, 
and  at  a  little  distance  of  time  their  pedigrees  were  not  to  be 
traced  ;  and  if  the  surviving  trustee  was  to  die  without  heir,  it 
would  be  thought  hard,  if  the  estate  should  be  lost.  But  he  rest- 
ed upon  this, — ^it  seemed  to  be  a  contradiction  in  terms,  that 
he  who  had  no  claim  but  ab  intestatOy  where  the  owner  had  not 
disposed  of  his  property,  should  take  contrary  to,  and  in  preju- 
dice of  his  disposition. 

An  escheat  was  now  as  much  a  title  under  the  former  owner 
in  consequence  of  his  former  seisin,  as  that  of  the  heir.  Why 
else  should  the  lord  be  deemed  the  assignee  or  heir  of  the  ten* 
ant  1  He  thought  the  lord  might  be  considered  as  much  his  heir 
as  the  heir  by  blood,  and  was  as  much  liable  to  all  his  disposi- 
tions. 

4^.  If  what  he  had  said  was  right,  little  was  left  for  him  to 
say  on  this  head.  If  the  lord  took  an  escheat  as  heir  or  assignee 
in  law,  then  the  king  was  within  the  express  declaration  of  trust, 
-whfth  was,  to  Elizabeth  Harding,  her  heirs  and  assigns.  And 
upon  the  whole,  he  thought  the  King  was  entitled  to  a  decree. 

The  Lord  Keeper  scud.  The  question  on  the  information  was, 
whether  eestui  que  trust  dying  without  heirs,  the  trust  was  es- 
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cheated  to  the  Crown,  so  that  the  lands  might  be  recovered  in  a 
court  of  equity  by  the  Crown;  or  whether  the  trustee  shoald 
hold  the Hfi  for  his  own  bene6t.  He  should  consider,  1st,  Tbe 
right  of  lords  to  escheat  at  law.  2dly,  Whether  they  had  receiv- 
ed a  different  modification  in  a  court  of  equity.  Sdly,  The  argu- 
ments used  in  support  of  the  information  :  and,  from  the  whole, 
draw  a  conclusion  that  the  Crown  had  no  equity. 

^  455  *1**    Tbe  legal  right  of  escheat  arose  from  the  law  of  enfeoff- 

ment to  tbe  tenant  and  his  heirs ;  and  then  it  returned  to  the 
lord,,  if  the  tenant  died  without  heirs.  The  extension  of  the  feoff- 
ment from  the  person  of  the  tenant  to  the  heirs  special  of  his 
body,  and  then  to  his  heirs  and  assigns,  was  accurately  traced 
in  a  treatise'of  tenures  by  a   learned   hand.     This  reduced   the 

9ir  MartiD      condition  of  the  reversion  to   this   single  event,  ob  defectum  («n- 
"^  entis  dejure.     The  lord  became  entitled  to  the   land  by   escheat, 

in  lieu  of  his  services.  The  books  were  uniform,  that  in  the 
case  only  of  the  tenant's  dying  without  heir,  the  escheat  took 
place  ;  as  long  as  the  tenant,  or  his  heir,  or  any  other  person, 
by  his  implied  assent,  continued  in  possession  by  title,  that  pre- 
vented the  escheat.  This  showed,  that  where  there  was  a  ten- 
ant actually  seised,  though  he  had  no  right  to  the  tenements, 

1  Roll.  Ab.     and  though  the  person  who  had  right  died  without  heirs,  yet  the 

l^g^l       *     escheat  was  prevented ;  for  if  the  lord  had  a  tenant  to  perform 
the  services,  the  land  could  not  revert  in  demesne. 

Upon  these  cases  he  would  observe^  that  the  lord's  consent  had 
nothing  to  do  with  establishing  the  right  of  the  tenant's  being 
cl  ily  seised  ;  because  in  every  one  of  these  cases  they  all  came 
in  without  the  lord's  consent  ;  unless  it  could  be  said  that  the 
lord  was  a  virtual  assenter,  as  well  to  the  disseisins,  as  to  the 
legal  conveyances  ;  and  if  that  were  so,  it  would  operate  to  the 
establishing  the  right  of  the  trustees  in  Chancery,  who  would 
say  he  was  entitled  under  a  conveyance  in  law,  by  the  very  con- 
sent of  the  lord,  which  was  a  stronger  case  than  a  disseisin. 
From  these  cases  and  authorities-it  must  be  allowed  to  be  set- 
tled, that  the  law  did  not  regard  the  tenant's  want  of  title  as 
giving  the  lord  a  right  to  the  escheat. 

*  456  *^*''  '^^^  ^^^^  consideration  was,  whether  a   court  of  equity 

could  consider  it  in  a  different  light :  now  when  the  tenant  did 
not  die  seised,  and  a  proper  legal  tenant  by  title  continued, 
could  the  Court  of  Chancery  say  so  the  lord,  your  seigniory  is 
extinguished ;  and  to  the  tenant,  your  tenancy  is  so  too  ;  though 
both  were  legal  rights,  then  subsisting  at  law. 

In  consideration  of  uses,  with  regard  to  escheats,  equity  had 
proceeded  on  the  same  principle  as  law,  where  there  was  a  ten- 
ant of  the  land,  who  performed  the   services  ;  and  he  did  not 
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find  the  Couit  bad  aay  regard  to  the  menitn  jus  of  the  tenant* 

Now,  the  reason  why  there  was  no  escheat  on  the  death  of  cestw 

que  usey  in  equity,  seemed,  to  be  this,  (and  it  was  a  reason 

equally  applicable  to  uses  and  trusts,)  that  the  Court  had  noth-* 

ing  to  issue  a  subpcma  upon,  no  equity,  nothing  to  decree  upon  ; 

and  every  person  must  bring  an  equity  with  him  for  the  Court 

to  found  its  jurisdiction.     It  seemed  to  him,  he  could  have  no 

equity  in  the  case  of  an  use,  or  as  owner  of  the  trust,  for  this 

plain  reason  ;  an  use  before  the  statute  could  not  be  extended 

further  than  the  interest  in  the  estate  which,  the  creator  of  the 

use  could  have  enjoyed.     As  if  the  creator  of  the  use  had  a  fee 

simple  in  the  land,  he  could  take  back  no  more  interest  in  the 

use,  either  declared  or  resulting,   than  he   had  in  the  land.     If 

he  made  a  feoffment,  and  declared  no  uses,  it  resulted  to  him  in 

fee,  which  was  to  him,  his  heirs  and  assigns.     The  consequence 

was,  that  the  moment  he  died  without  heirs  or  assigns,  there  was 

BO  use  remaining.     How  then  could  you  come  to  Chancery  for 

a  subprnna^  (whether  he  took  back  the  same  or  a  different  use) 

to  execute  an  use  or  trust  which  was  absolutely  extinct  1  ♦4*57 

*That  seemed  to  him  the  plain  and  substantial  reason  why, 
in  the  present  case,  whether  it  was  an  use  or  a  trust,  there  was 
DO  basis  on  which  to  found  a  subpcBna.     The  Lord   Chief  Jus- 
tice's system  was  very  great  and  noble,  and  very  equitably  in- 
tentioned  ;  such  a  ciystem  as  he  should  readily  lay  hold  of  upon 
every  occasion,  if  he  thought  he  could  do  it  consistently  with 
the  rules  of  law*    Where  a  person  passed  the  estate  without 
consideration,  there,  in  modern  language,  an  use  resulted  ;  be* 
cause  it  was  unequitable  that  a  man  should  have  an  interest  in 
the  estate,  when  he  had  paid  no  consideration  for  it.     But 
where  a  person  was  not  party  to  the  deed,  nor  privy  to  the  es- 
tate, he  did  not  see  how  any  thing  could  result  for  his  benefit. 
That  this  was  the  notion  in  respect  to  an  use,  appeared  from 
authorities.     The  law  was,  that  the  lord  could  not  have  the  es-  * 
cheat  of  an  use ;  so   was  5  Edw.  lY.,  for  he  took  that  to  be  ^^n<«* 
the  report  of  a  case ;  then  it  had  all  the  authority  the  Year 
Books  carried  with  them  :  and  this  had  been  adopted  by  all  the 
writers  since.     Bacon,  79,   did  not  question  the  authority  of 
that  case:  he  gave  a  reason  of  his  own,  which  he  substituted  as  ^Jfi,^^!'^** 
a  better  than  that  in  the  books  ;  that  there  was  a  tenant  in  by 
title,  which  was  a  strong  reason  in  law  ;  but  he  did  not  men« 
tion  that  as  a  reason,  with  regard  to  the  subpcena.     It  was  not 
a  conclusive  reason  that  the  lord  should  not  have  a  subpomiiy  be- 
cause there  was  a  person  in  possession :  he  should  have  it  for 
that  reason,  if  that  person  was  liable  to  him  in  equity  :  there- 
fore he  gave  a  better  reason  ;  because,  says  he,  it  never  was 
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his  intent  to  advance  the  lord,  but  bis  own  blood  Therefore 
that  was  the  reason ;  it  would  not  be  within  the  intention  of 
that  trust,  that  any  be«ide  the  blood  of  the  covenantor  should 

*  458  take.     Nobody  could  imagine  the  tenant  *  intended  to  provide  a 

trust,  to  answer  the  lord's  escheat.  Mrs.  Harding  never 
thought  of  escheat,  he  supposed  ;  but  had  it  been  suggested  to 
her,  if  she  died  without  heirs  that  could  possibly  take  her  estate, 
would  she  rather  have  the  friend  she  had  chosen  to  make  her 
trustee  have  it,  or  that  it  should  go  to  the  King  ;  she  must  hare 
been  a  subject  of  more  zeal  than  he  could  suggest,  if  she  had 
said  she  would  give  it  to  the  King. 

As  he  was  stating  the  law  of  escheats  with  regard  to  uaes 
and  trusts,  he  would  take  notice  of  an  objection  that  seemed  equal- 
ly to  affect  the  opinions  of  lawyers,  with  regard  to  the  doc* 
trine  of  uses  and  trusts :  that  was  the  dilemma  which  was  uif^- 
ed  at  the  bar,  as  the  basis  of  the  equity  in  this  case,  though  he 
did  not  think  it  a  necessary  dilemma ;  viz.  that  the  lord  must 
have  the  estate  by  escheat  either  on  the  death  of  the  cesitd  que 
irust  without  heirs,  or  of  the  trustee  without  heirs,  discharged 
of  the  trust ;  but  if  he  could  not  have  it  while  the  trustee  lived, 
while  there  was  a  tenant,  it  would  be  monstrous  that  the  cestui 
que  trust  should  be  prejudiced  by  putting  the  estate  in  the  trus- 
tee's hands  for  the  benefit  of  the  family.  One  part  of  thb  was 
a  dangerous  conclusion,  the  other  was  not ;  his  answer  was, 
that  if  the  law  were  so,  that  the  lord  should  in  that  case  take  it 
discharged  of  the  trust,  he  must  suppose  it  no  injury  or  absurd- 
ity at  all ;  vdenH  turn  fit  injuria.  The  creator  of  the  trust  de- 
temunes  to  take  the  convenience  of  the  trust,  with  its  inconve- 
nience. It  was  most  certain  every  man  who  created  a  trust 
put  his  estate  in  the  power  of  his  trustee  :  if  the  trustee  sold  it 
for  a  valuable  consideration,  without  notice,  no  Court  could  re- 
lieve the  owner  from  this  misfortune,  it  was  the  result  of  his 
own  act ;  and  yet  that  was  as  shocking  a  perfidy  in  the  trustee 

*  45d       '*  as  *could  be  ;  but  the  Court  could  not  interpose,  as  it  would  af- 

fect the  rights  of  others,  of  third  persons.  But  he  did  not  think 
this  was  at  all  a  necessary  dilemma.  The  lord  might  not  be 
entitled  on  the  death  of  cestui  que  trust  without  heir,  because 
there  was  no  equity,  for  he  had  a  tenant,  as  he  had  before ;  but 
possibly  there  might  be  an  equity  the  other  way  against  the 
lord  :  for  if  the  trustee  died  without  heir,  and  the  lord  had  the 
estate,  the  Court  of  Chancery  might  say,  you  shall  hold  to  com- 
pensate yourself  for  your  rent  and  services,  but  he  will  embrace 
the  rest  for  the  cestui  que  trust. 

A  difference  was  attempted  to  be  made  between  uses  and 
trusts ;  but  by  comparing  the  definitions  of  the  two,  it  would 
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appear  they  were  precisely  the  same.  It  was  said  the  difference 
consisted  in  this,  that  equity  bad  shaped  them  much  more  into 
real  estates,  than  before,  when  they  were  uses  ;  as  iaow  there 
.vas  tenancy  by  the  curtesy  of  a  trust ;  it  might  be  entailed ;  and 
the  entail  might  be  barred  by  a  common  recovery.  But  why  1 
not  from  any  new  essence  they  had  obtained,  but  from  carrying 
the  principle  farther.  Quia  equitas  stquUur  tegem  ;  for  as  be^ 
tween  the  trustee  and  cesttd  que  trustj  the  Court  of  Chancery  had 
jurisdiction ;  and  he  thought  they  should  have  equally  extended 
the  rules  and  principles  of  uses,  as  well  as  those  of  trusts* 

That  it  would  be  a  bold  stroke  to  say,  Chancery  considered 
trusts  as  a  mere  nullity  ;  and  that  they  were  to  be  treated  in  the 
same  manner  as  if  they  continued  in  the  seisin  of  the  creator  of 
them,  or  of  the  person  for  whom  they  were  made.  Rules  of 
property  were  not  to  be  questioned,  even  by  the  Judges  :  while 
the  people  continued  satisfied,  and  acquiesced  *in  them,  none  *  4S§ 

but  the  legislature  could  alter  them.  His  objection  to  the  claim 
in  the  information  was,  not  that  it  was  to  have  a  trust  executed, 
as  if  it  were  land  ;  but  it  was  to  claim  the  execution  of  a  trust 
that  did  not  exist :  if  there  was  a  trust,  he  should  consider  it 
merely  as  an  estate,  and  determined  accordingly ;  but  the  crea- 
tion of  a  trust  never  could  affect  the  right  of  a  third  person. 

He  could  assign  but  one  reason  why  that  distinction  between 
tenancy  by  the  curtesy  and  dower  had  prevailed,  and  it  was  ap« 
plicable  to  the  reason  of  this  case.  He  had  heard  the  House  of 
Lords  were  startled  at  the  distinction  :  they  were  told  the  opinion 
of  conveyancers  was  so  ;  and  that  if  it  was  altered,  it  might  load 
purchasers  with  dower,  who  thought  they  bad  purchased  free 
from  it ;  and  the  Lords  woul^  not  reverse  the  judgment,  because 
they  would  not  let  it  affect  the  right  of  a  third  person.  It  ap- 
peared that  at  law  there  could  be  no  escheat,  wUle  there  was  a 
tenant  de  jure  ;  in  equity  there  could  be ,  none  while  trusts  were 
called  uses ;  and  a  trust  and  an  use  were  exactly  the  same.  How 
then  could  he  say  the  lord  should  lose  his  escheat,  when  any  man 
for  his  own  convenience,  put  his  estate  in  trust.  It  seemed,  if 
he  were  to  do  so,  that  he  would  give  law  and  equity,  and  not 
prenaume  upon  law  and  equity. 

Two  centuries  had  passed  since  uses  and  trusts  had  been  ad- 
mitted^  and  he  could  not  find  a  dictum  ihat  the  Crown  should 
have  an  escheat  of  a  trust 

The  judgment  in  Sir  Gtoorge  Sandes's  case,  being  an  autbori-  1'it.  13.  c  s. 
ty  in  point,  great  efforts  were  made  to  weaken  its  validity. 
But  Lord  Hale  had  determined  on  great  principles  of  law  ;  and 
he  could  not  help  remarking,  that  neither  the  bar  nor  the  bench 
were  *ever  frightened  at  the  ill  consequences  which  had  been         «  4SI 

Vol.  hi.  88 
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mentioned.    The  information  on  the  part  of  the  Crown  was 
dismissed, 
Middleton  SO.  In  a  subsequent  case  Lord  Thurlow  said, — Bui^ess  v. 

rBroi.*^R'  -  Wheate  was  determined  upon  divided  opinions,  and  opimons 
«oi.  *  which  continued  to  be  divided,  of  very  learned  men.  The  ar- 
XrifEKer.  gument  of  the  defect  of  a  tenant  seemed  to  be  a  scanty  one. 
vol.  1. 383.  Whether  that  case  was  such  a  one  as  bound  only  when  it  occur- 
red speciatim  or  afforded  a  general  principle,  was  a  nice  ques- 
tion. 
Nor  wi  Eqtti-  SI.  An  equity  of  redemption  is  conwdered  as  not  Bable  to  es- 
gof   •  emp-  ^j^^^  ^  ^^^  .^  ^^^  ^^^  ^^  Burgess  V.  Wheate,  the  Lord  Keeper 

1  Black.  R.     g^j^  « If  a  mortgagor  die  without  heir,  shall  the  mortgagee 

^^'  hold  the  land  free  1  I  answer,  shall  it  escheat  to  the  Crown  1  No  ; 

because  in  that  case  the  lord  has  a  tenant  to  do  his  services,  and 

that  is.  the  whole  he  b  entitled  to  in  law  and  equity.     What  the 

^  justice  might  be  between  the  mortgagee  and  executor,  I  shall  not 

trouble  myself  about.  I  think  the  Crown  has  not  an  equity,  on 
which  to  sue  a  subpccnaV 
fK>f  Money  32.  "Where  money  is  directed  to  be  laid  out  in  the  purchase 
in  Land.  of  land,  but  the  quality  of  real  estate  is  not  imperatively  and  de- 
finitively fixed  upon  it,  by  the  instrument ;  and  it  remains  ad 
Walker  T.  or  btfntim  whether  it  is  to  be  considered  as  land  or  money;  it 
9  Vea.'jan.  has  been  held  by  the  Court  of  Chancery,  that  on  failure  of  beirs> 
170.  the  Crown  has  no  equity,  against  the  next  of  kin,  to  have  it 

laid  out  in  real  estate,  in  order  to  claim  the  escheat. 

To  whom  3S.  It  has  been  stated,  that  all  the  lands  in  England  are  now 

cheat  **"       ^^^  ^  socage,  either  immediately  of  the  King,  or  mediately 

Dinert.  c  3.  of  some  private  person  by  fealty  and  other  services  ;  which  are 

^^'  preserved  to  the  lord  by  the  stat  12   Cha.  11.     To  the  feudal 

*  462  lord  therefore  *all  lands  escheated  belong ;  so  that  where  lands 

are  held  of  a  manor,  the  escheat  is  to  the  person  who  is  lord  of 

that  manor  :  in  the  case  of  a  seigniory  in  gross,  they  escheat 

to  the  person  entitled  to  such  seigniory ;  and  where  it  cannot  be 

ascertained  of  whom  lands  are  immediately  held,  then  the  Kmgy 

CreTm^*'***'  as  the  great  and  chief  brd,  shall  have  them  by  escheat :  for  to 

jSOi  him  fealty  belongs,  and  of  him  they  are  certainly  holden  by 

presmnption  of  law,  and  without  necessity  of  proo£ 

34.  Those  who  have  royal  franchises,  such  as  the  Bishop  of 

1  P.  C.  «54.    Durham,  whose  county  is  palatine,  and  have  all  royal  escheats  of 

TImLo  d  b     ^^^^  ^^^  Hale  gives  several  instances. 

&cbeat  may       96.  The  lord  by  escheat  may  distrain  for  rent  due   to  the 

rto?**  ^     ^^^  tenant ;  as  if  there  be  lord  and  tenant,  and  the  tenant 

1 1nst.  915  b.  makes  a  lease  for  Hfe,  rendering  rent ;  if  he  afterwards  dies 

without  an  heir,  whereby  the  reversion  comes  to  the  lord,  by 

way  of  escheat,  be  may  distrain  for  the  rent,  because  it  is  iucU 
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dent  to  the  reversion  :  but  he  cannot  take  advantage  of  a  condi- 
tion of  re-entry,  because  he  is  not  heir  to  the  lessor. 

S6.  Where  the  inheritance  escheats,  and  there  is  an  outstand-  EntitUd  to  a 
ing  term,  which  is  attendant  on  the  inheritance,  the  lord  by  es-  tend, 
cheat  will  be  entitled  to  such  term. 

37.  A  person  seised  in  fee,  limited  a  term  for  100  years  to  Thraxton  v. 
trustees,  in  trust  to  attend  the  inheritance  :  he  afterwards  died  ^**;  ^•"i*,^ 
without  an  heir,  being  a  bastard.     The  question  was,  whether 
this  term  should  go  to  the  King  with  the  inheritance. 

It  was  determined  that  the  King  was  entitled  to  the  term ; 
for  he  was  not  in,  barely  in  the  postf  but  in  the  per  also  ;  and  the 
term  for  years  went  with  the  inheritance,  by  the  express  limiti^ 
tion  of  the  party. 

*38.  The  Lord  by  edcheat  is  entitled  to  all  the  charters  con-         *  463 
ceming  the  lands  escheated  :  and  it  ia  said  in  Brooke's  Ab.  that  ^^^  ^o  ^^^ 
if  a  tenant  is  attainted  of  felony,  the  lord  shall  have  bis  lands  by  Tit;ch!arten 
escheat ;  and  also  the  charters ;  though  the  charters  are  not  for-  P^  3^* 
feited. 

39.  The  lord  who  acquires  the  land  by  escheat  is  liable  to  all  If  subject  to 
the  incumbrances  of  the  last  tenant :  thua  if  a  person  dies  with  JjJa"*!  r^J[ 
out  heirs,  having  granted  a  rent,  the  lord  by  escheat  will  hold  the  R.  402. 
lands  subject  to  such  rent     So  if  he  dies  leavmg  a  wife,  abe  will  "^  ^P*  "^  *• 
be  entitled  to  dower  ;  and  in  the  case  of  a  woman,  her  husband 

will  be  entitled  to  curtesy :  for  as  the  tenant  has  the  power  to  de- 
feat the  lord's  right  to  esbheat  by  any  mode  of  alienation,  he  must 
consequently  have  every  inferior  power. 

40.  Where  a  copyhold  estate  escheats  to  the  lord  of  the  ma-  jJJhT*'  ^* 
nor,  he  will  hold  it  subject  to  any  lease  made  by  the  copyholder,  Hat.  iOt« 
with  the  licence  of  the  lord  ;  and  also  to  the  free  bench  of  the 
widow. 

Lord  Mansfield  has  said^  that  in  all  manors  where  admissioift  is?^^^*  ^ 
is  necessary  to  alienation,  the  escheat  is  absdtfte,  the  lord's 
consent  being  still  necessary*  In.  those  Copyholds,  the  lord  is 
not  bound  by  debts,  alienation,  or  trusts ;  they  are  all  void 
against  him  :  but  if  he  consents  to  a  condition  or  trust  on  the 
court-roU,  then  he  is  bound  by  it ;  for  he  cannot  claim  agamst 
his  own  act :  but  in  freeholds,  the  form  of  his  concurrence  not 
being  necessary,  he  is  always  considered  as  much  bound  as  if 
he  was  party  to  the  deed  of  alienation  which  makes  the  trust ; 
because  the  power  which  the  tenant  now  has  by  law,  is  equiva- 
lent to  the  lord's  consent  to  the  grant,  when  it  was  a  strict  rever- 
9ion. 

^41.  The  reason  that  the  k>rd  by  escheat  b  subject  to  incnm-         *  ^^ 
jbrances  is^  because  they  are  annexed  to  Ad  possession  of  the  boond^ 
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land,  without  respect  to  any  privity  :  but  the  lord  who  comes  in 
by  escheat  is  not  subject  to  any  incumbrances  annexed  to  the 
'  privity  of  estate  ;  for  he  comes  in»  in  the  posU  therefore  was  not 
bound  to  execute  a  use,  his  title  being  paramount,  namely,  by 
force  of  the  condition  in  law  tacitly  annexed  to  the  land,  at  the 
time  of  the  creation  of  the  seigniory,  which  he  had  to  his  own 
use. 

43.  It  follows,  by  a  strict  analogy  from  the  case  of  a  use, 
that  the  lord  by  escheat  is  not  bound  to  execute  a  trust.  In  the 
case  of  the  Crown,  it  is  laid  down  in  all  the  books  that  the  King 
could  not  be  seised  to  a  use  ;  therefore  cannot  be  a  trustee  for 
any  one  :  and  that  where  the  King  acquires  land  by  escheat,  he 
is  not  compellable  to  execute  a  trust,  appears  from  a  modem 
statute,  99  &  40  Geo.  HI.  c.  88.  §  12.,  by  which  the  Crown  is 
enabled  to  direct  the  execution  of  any  trusts  to  which  lands  es- 
cheated are  liable,  and  to  make  any  grants  of  such  lands. 

43.  With  respect  to  private  persons.  Carter  reports  Lord 
Bridgeman  to  have  said,  that  where  a  man  conveys  land  in  trust, 
and  the  trustee  is  attainted  of  felony,  the  lands  shall  be  forfeited  ; 
though  the  cestui  que  trwt  may  have  relief  in  equity.  And  Sir  J. 
Trevor,  M.  R.  lays  it  down,  that  if  a  trustee  dies  without  heir, 
the  lord  by  escheat  shall  have  the  land  ;  yet  subject  to  the  trust 
in  equity. 

Mr.  Hargrave  has  controverted  these  authorities.  As  to 
the  first,  he  says  he  was  in  possession  of  Lord  Bridgeman's 
own  manuscript  reports  of  his  judgment  whilst  he  was  Chief 
Justice  of  the  Common  Pleas  :  compositions  far  exceeding  Car- 
ter's account  *of  the  judgments,  in  copiousness,  depth,  and  cor- 
rectness :  in  which  there  was  not  an  iota  which  in  the  least  im*-^ 
ported  an  opmion,  that  upon  escheat  the  lord  comes  in  subject 
to  any  trust :  and  as  to  the  second,  the  opinion  seemed  too  much 
of  a  loose  dictum  to  command  much  attention. 

44.  In  a  case  determined  in  17  Cha.  II.,  where  a  persoB 
seised  in  fee  contracted  to  sell  his  estate,  and  died  before  assure 
ance,  without  any  heir,  so  that  the  lands  escheated  to  the  lord, 
the  Court  refused  to  compel  the  lord  to  convey  to  the  vendee  ; 
which  could  only  be  upon  the  principle  that  the  lord  by  escheat 
was  not  compellable,  in  equity,  to  execute  a  trust. 

4$.  It  is  said  by  Lord  Macclesfield,  that  if  a  trustee  of  a  copy- 
hold dies  without  heur,  the  lord  becomes  entitled  by  escheat,  with- 
out being  subject  to  the  trust. 

46.  There  were  formerly  officers  called  escheators,  whose 
duty  it  was  to  find  offices  after  the  death  of  the  King's  tenants, 
and  to  certify  iheir  inqmsitions  into  the  Exchequer.    Thei^  offi- 
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ces  have  long  since  ceased ;  and  now^  where  a  person  b  suppos-  ^^  V^^r  ^* 
ed  to  have  held  his  lands  of  the  Crown»  and  to  have  died  wiUioat  oeT* 
heirs,  a  commission  of  escheat  is  issued  to  ascertain  the  facts.      ^  py^* 

47.  In  a  modem  case,  Lord  Eldon  said  it  was  usual  for  the  e  v«8. 809. 
Crown  to   give  to  the  person  making  discovery  of  an  escheat  as  y.X*"* J.J*  *. 
good  a  lease  as  it  could. 
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Section  1. 

Origin  of  Pre- 

ecription.  Bi  the  law  of  nature,  occapancy  not   only  gave  a 

right  to  the  temporary  use  of  the  soil,  but  also  a  permanent  prop- 
erty in  the  substance  of  the  earth  itself ;  and  to  every  thing  an- 
nexed to,  or  issuing  out  of  it.  Hence  possession  was  the  first 
act  from  which  the  right  of  property  was  derived  :  it  has  there- 
fore been  established  as  a  rule'^of  law,  in  every  civilized  coun- 
try, that  a  long  and  continued  possesion  should  give  a  title  to 
real  property. 

♦  467  *2.  This  mode  of  acquisition  was  well  known  in  the  Romaa 

Lib.*  If  Tit  6.  ^^^  ^^  ^^^  nwoae  of  usucapio  ;  because  a  person  who  acquired  a 
title  in  this  manner,  might  be  said,  wurem  eapere.  And  is 
thus  defined  by  Modestmus.-^Mjectio  dotiAnii   per  coniUiwtwnem 

llnst.  113  6.  possessioiAs  temporis  lege  definiti.  In  the  English  law  it  is  cal- 
led prescription.-— Pre^cr^^  est  titulus'ux  usust  tempore  sub^ 
^anHam  capiens^  ab  auetoritate  Ugis. 

J^mat  vol.  1.  s.  Every  species  of  prescription  by  which  property  is  ac- 
quired or  lost,  is  founded  on  this  presumption,  that  he  who  has 
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a  quiet  and  anmterrupted  possession  of  any  thing  for  a  certain 
numbef  of  years,  is  supposed  to  have  a  just  right ;  i^ithout 
which  he  could  not  have  been  suffered  to  continue  in  the  enjoy- 
ment of  it.  For  a  long  possession  may  be  considered  as  a  bet- 
ter title  than  can  commonly  be  produced ;  as  it  supposes  an 
acquiescence  in  all  other  claimants ;  and  that  acquiescence  also 
supposes  some  reason  for  which  the  claim  was  forborne. 

4.  The  doctrine  of  prescription  appears  to  have  been  very 
soon  established  in  England.  And  from  what  is  said  of  it  in 
BractoD,  seems  to  have  been  derived  from  the  Roman  law  ;  for 
he  lays  it  down,  that  a  title  may  be  gained  both  to  corporeal 
and  incorporeal  hereditaments  by  a  long  and  uninterrupted  pos- 
session.— Dictum  est  in  precederUibui  qualiter  rerum  corporalium  Lib.  S.  c.  S2i 
dominia  ex  tUulo,  et  justa  causa  acquirendif  transferuntur  per 
tradUionem.     J^Tunc  autem    dicendum  qualiter   transferuntur  sine 

Htuloy  per  usu  cayiftumem ;  scU.  per  langam  continuam  et  pacykam 
possessionem^  ex  diutumo  tempore,  et  sine  traditione, 

5.  Our  legal  writers,  however,  have  only  allowed  prescript 
tion  to  operate  in  the  case  of  incorporeal  hereditaments;  such 
as  rights  of  common,  rents,  &c.,  where  the  person  who.  claims 

can  show  no  other  title  *than  that  he,  and  those  under  whom  *  468 

he  claims,  have  immemorially  used  to  enjoy  them.  But  there 
is  another  kind  of  prescription  established  by  the  statute  law, 
extending  to  corporeal  hereditaments,  by  which  an  uninterrupt- 
ed  possession,  for  a  certain  number  of  years,  will  give  the  pos- 
wssor  a  good  title,  by  taking  away  from  all  other  persons  the 
right  of  entering  on  such  hereditaments,  or  of  maintaining  any 
species  of  action  for  them. 

6.  There  are,  therefore,  two  kinds  of  [M^scription  known  to  by*?inmlim*^ 
the  English  law.     First,  a  prescription  to  incorporeal  heredita-  rial  tlaage* 
ments  by  immemorial  usage  ;  as  where  a  person  shows  no  other 

title  to  -what  he  claims,  than  that  he,  and  those  under  whom  he 
ckdms,  have  immemorially  used  to  enjoy  it ;  which  may  be  called 
a  positive  prescription. 

7.  A  prescription  by  immemorial  usage  differs  from  custom  4  ^^p^  31 5^ 
in  this  respect,  that  a  custom  is  properly  a  local  usage,  not  an- 
nexed to  the  person  ;  such  as  the  custom  that  all  the  copyhold- 
ers of  a  manor  have  common  of  pasture  upon  a  particular  waste. 
Whereas  prescription  js  always  annexed  to  a  particular  person. 

8.  This  kind  of  prescription  is  of  two  iwrts     Either  it  is  a  M»y  b«  in 
personal  right,  which  has  been  exercised  by  a  man  and  his  an-  ^^^  E^ute. 
cestors,  or  by  a  body  politic  and  their  predecessors ;  or  else  it 

is  a  right  attached  to  the  ownership  of  a  particular  estate,  and  {^j^^* 
only  exercisable  by  those   who  are  seised  of  that  estate.     In 
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the  first  case,  it  b  termed  a  prescription  in  the  person  ;  In  the 
second  case,  it  is  called  a  prescription  in  a  que  estate. 

6  lUp.  60  a,  Q,  A  prescription  in  a  que  estate  must  always  be  laid  in  the 
person  who  is  seised  of  the  fee  simple.  A  tenant  for  life,  for 
years,  or  at  will,  or  a  copyholder^  cannot  prescribe  in  this  man- 
ner, by  reason  of  the  imbecility  of  their  estates  ;  for,  as  pre- 

*  469  scription  is  ^always  beyond  time  of  memory,  it  would  be   ab* 

surd  that  those  whose  estates  commenced  within  the  memory  of 
man,  should  pretend  to  prescribe  for  any  thing.  Therefore,  a 
tenant  for  life  must  prescribe  under  cover  of  the  tenant  in  fee 
simple,  and  a  copyholder  under  cover  of  his  lord. 

T^**db^^*  10.  Prescription  by  immemorial  usage  only  extends  to  incor- 
poreal hereditaments  :  such  as  commons,  ways,  waiis,  estrays, 
wreck,  warren,  &c.  But  it  cannot  give  a  direct  title  to  lands, 
or  other  corporeal  inheritances,  of  which  more  certain  evidence 
may  be  bad. 

Tit.  f7. » 83.       11^  Nothing,  however  can  be  claimed  by  prescription,  which 
114      ow^sitsoripn  to  matter  of  record;    For  prescription  being 

6  Rep.  109  b.  only  an  usage  in  paisy  does  not  extend  to  those  things  which  can 
only  be  had  by  matter  of  record ;  such  as  goods  and  chattels  of 
traitors,  felons,  and  fugitives,  deodands,  &c.  But  to  treasure 
trove,  waifi,  estrays,  wreclcs,  park,  warren,  royal  fishes,  fairs, 
markets,  and  the  like,  a  title  may  be  made  by  prescription. 

1  Vent.  387.  IB.  A  prescription  by  immemorial  usage  can  in  general  only 
be  for  things  which  may  be  created  by  grant ;  for  the  law  al- 
lows prescriptions  only  in  supply  of  the  loss  of  a  grant  An-* 
cient  grants  must  often  be  lost ;  and  it  would  be  bard  that  no 
title  could  be  made  to  tlungs  lying  in  grant,  but  by  showing  the 
grant.  Upon  immemorial  usage,  therefore,  the  law  will  pre- 
sume a  grant,  and  a  lawful  beginning ;  and  allows  such  usage 
for  a  good  title :  but  still  it  is  only  to  supply  the  loss  of  a  grant 
Therefore,  for  such  things  as  can  have  no  lawful  beginning,  nor 
be  created  at  this  day,  by  any  manner  of  grant,  or  reservation, 
or  deed,  that  can  be  supposed,  a  prescription  is  not  good. 

^  470  ^  13.  A  person  may  have  frank  foldage  by  prescription,  but 

1  Init  114  b.  it  must  be  appendant  to  land  ;  and  a  man  may  prescribe  that  be 
aud  his  ancestors,  time  out  of  mind,  have  had  frank  foldage  of 
the  beasts  of  his  tenants,  in  a  particular  place. 

H^a^Case         '^'  '^  trespass,  the  defendant  justified  under  a  prescription^ 

8  Rep,  185.'  that  the  lords  of  the  manor  of  H.  had,  and  always  used  to  have, 
free  foldage  throughout  the  vill  of  H.,  and  to  have  the  penning 
of  the  sheep ;  so  that  the  vill  of  H.  ought  not  to  have  free  fol- 
dage, without  the  consent  of  the  lord  ;  and  that  if  any  levied  a 
ibid,  without  such  consent,  the  lord  had  used  to  abate  it. 
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It  was  urged,  that  .this  prescription  was  void,  being  against 
common  right,  which  gave  erery  one  foldage  in  his  own  land. 
Sed  turn  allocatur,  for  every  prescription  is  against  common 
right ;  and  it  did  not  extend  to  deprive  the  owner  of  the  whole 
interest  and  profit  of  his  land,  which  wonld  not  have  been  good  ; 
but  only  precluded  him  from  setting  up  hurdles,  which  was  a  Ponaany  r. 
reasonable  prescription,  and  restnuned  a  particular  profit  only.  t]!*^*iN^ 

Id.  In  a  modern  case  it  was  held,  that  an  ancient  grant  with- 
out date  does  not  necessarily  destroy  a  prescriptive  right ;  for 
such  grant  may  either  be  prior  to  die  time  of  memory,  or  in 
confirmation  of  such  prescriptive  right 

16.  In  trespass  the  defendants  pleaded,  that  Clode  was  seised  ^^^^^ 
of  a  messuage,  &c.  ;  that  he  and  all  those  whose  estate  he  had|  s  Black.'  R. 
&c.  for  the  time  being,  had  and  used,  and  had  been  accustomed  ^^' 

to  have  and  use,  and  so  st31  of  right  ought  to  hav6  and  use, 
common  of  pasture  in  the  place  where,  &c  for  all  commonable 
cattle,  levant  and  coucftonf,  &c. ;  and  thereupon  justified. 

^The  plaintiff  traversed  the  right    of  common,  and   pro-  *  471 

duced  two  ancient  charters,  without  date  containing  a  grant  of 
common. 

The  Judge  being  of  opinion  that  these  grants  were  inconms- 
tent  with  the  plea  of  prescription,  a  verdict  was  given  for  the 
plaintiff. 

Upon  a  motion  for  a  new  trial,  it  was  urged  for  the  defen- 
dant, that  these  grants  might  only  be  in  confirmation  of  an 
antecedent  prescriptive  right ;  and  then  were  not  inconsistent 
with  it. 

The  Court  was  of  opinion,  that  these  grants  m^;fat  either  be 
before  time  of  memory,  or  else  they  might  have  been  only  in 
confi.rmation  of  a  prior  right :  in  neither  of  which  cases  would 
they  have  been  mconsistent  vrith  a  plea  of  prescription.  It 
ou^iit  to  have  been  left  to  a  jury  to  decide  whether  eidier  of  thesQ 
was  the  case.     A  new  trial  was  granted. 

17.  An  easement,  which  is  a  service  or  conTenience  that  one  ^*^ 
neighbour  hath  of  another,  without  profit,  as  »  way  throi^h  his    ^  • 
land,  a  sink,  or  such  like,  may  be  clamied  by  preserip&>n ;  but 

a  multitude  of  persons  cannot  prescribe  for  fta  casement,  though 
they  may  plead  a  custom. 

18.  There  can  be  no  prescription  for  what  lbs  law  gives  of  pni  r. 
common  right :  therefore  a  lord  of  a  msmor  eannot  prescr&e  to  Towwi, 
have  a  court  baron  witlnn  his  manor ;  because  it  is  of  common 
right,  and  incident  to  a  manor.     But  a  lord  of  a  manor  may 
prescribe  to  enlarge  the  jurisdiction  of  his  court. 

19.  Wheite  a  person  prescribes  in  a  que,  esMe,  he  can  clium  l>At.  I  its. 
nothing  under  such  prescription  but  what  is  appendant  or  ap- 

Vw^.  III.  39 


310  TiiU  XXXI.  Frescnption.  CA.  L  §  19—26. 

purtenant  to  land ;  for  it  would  be  absurd  to  claim  any  tbiog 
as  the  consequence  of  an  estate,  with  which  the  thing  claimed 
has  no  connexion. 
^  472  *20.  A  person  cannot  prescribe  for  any  thing  in  a  ^ue  e«- 

1  lu»u  121  «.  ^^g  ihat  lies  in  grant,  and  cannot  pass  without  deed  or  "fine  ; 

but  in  him  and  his  ancestors  he  may,  because  he  comes  in  by  de- 
S310  tcent,  without  any  conreyance. 

21.  Although  prescription  in  general  only  extends  to  incor- 
poreal inheritances,  yet  Littleton  says,  tenants  in  common  maj 
be  by  title  of  prescription :  as  if  the  one  and  hip  ancestors,  or 
they  whose  estate  he  bath,  in  one  moiety,  have  holden  in  com- 
mon the  same  moiety  with  the  other  tenant,  who  hath  the  other 
moiety,  and  with  his  ancestors,  or  with  those  whose  estate  h% 
hath,  undivided,  for  tfane  out  of  mind. 
^  '  Lord  Coke  observes  on  this  passage,  that  it  is  founded  on 

good  authority ;  but  that  joint  tenants  cannot  be  by   prescrip- 
tion, because  there  is  a  survivorship  between  them,  though  not 
between  tenants  in  common. 
^"dTfiMor     ^^*  There  are  two  circumstances  necessary  to  form  a  pre* 
Memorj.        scription.     First,  time  whereof  the  memory  of  man  runneth 
Yi  \  Y?6  a  ^°*  *^  ^^®  contrary ;  which  has  long  since  been  ascertained,  by 
'  the  law,  to  commence  from  the  beginning  of  the  reign  of  King 

2  Comm.  81.  Richard  I. :  though  it  seems  extraordinary  that  the  date  of  le* 

gal  prescription  should  continue  to  be  reckoned  from  so  remote 
a  period. 
Unit  115  a.      23.  This 'lime  is  understood,   not  only  of   the  memory  of 
any  man  living,  but  also  of  proof  by  any  record  or  writing  to 
the  contrary  :  for  if  there  be  any  sufficient  proof  by  record,  or 
writing,  although  it  exceed  the  memory  or  proper  knowledge  of 
any  man  living,  yet  it  is  within  the  memory  of  man :  for  mem* 
cry  pr  knowledge  is  twofold  ;  first,  knowledge  by  proof,  as  by 
record  or  sufficient  matter  of  writing ;  secondly,  by  a  man'e 
own  proper  knowledge. 
*  473  ♦24.  It  follows,  that  where  there  is  any  proof  of  the  com- 

mencement or  origin  of  a  right,  since  the  time  of  Rich.  L,  it 
cannot  be  claimed  by  prescription. 
Chswt^*  25.  A  vicar  endowed  dc  minutu  decvnda  in  the  year  1310, 

ft  RoU.  Ab.     sued  the  parson  appropriate  for  them.     It  was  held  that  the  par-^ 
«69.  gQjj  could  not  prescribe  against  this  endowment,  though  it  was 

300  years  past ;  for  the  prescription  ought  to  commence  since 
the  endowment,  which  was  subsequent  to  the  time  of  limitation. 
And  hare  a        26.  Every  prescription  must  have  a  continued  and  peaceable 
Uwf?."*^      ^®^®  *^^  enjoyment ;  for  if  repeated  usage  cannot  be  proved, 
1  int  113  h.  the  prescription  fails.    Qut  where  a  title  has  once  been  gained 
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by  prescription,  it  will  not  be  lost  by  any  interruption  of  the  en- 
joyment of  it  for  ten  or  twenty  years. 

27.  Thus,  if  a  person  has  a  right  of  common  by  prescription,  ^^•™» 

and  he  takes  a  lease  of  the  land  for  twenty  years,  whereby  the 

commoa  is  suspended,  he  may,  after  the  determination  of  the 

lease,  claim  the  common  again  by  prescription  ;  for  the  suspension 

was  only  of  the  enjoyment,  not  of  the  right. 

23.  Formerly  a  person  might  have  prescribed  for  a  right 

though  the  enjoyment  of  it  had  been  suspended  for  an  indefinite 

time  :  but  this  is  now  altered,  as  will  be  shown  in  the  next 

tkapter. 

20.  A  prescription  must  be  certain  ;  therefore  a  prescription  -^"^  ^«  ^^ 

to  pay  for  tithes  a  penny  or  ihereahoutSy  for  every  acre  of  arable  enable.  '**' 

land,  is  bad.     It  must  also  be  reasonable  :  thus  a  prescription  ^  ^oU.  Ab. 

for  setting  out  tithes,  without  the  view  of  the  parson,  is  void  ;  as  h^^^  ^yj^ 

being  xmreasonable.         *     * 

30.  A  prescription  may  however  be  reasonable,  though  it  be  ^ss.   * 

unusual  or  inconvenient ;  as  for  a  person  to  have  a  way  over  a 

church-yard,  or  through  a  church. 

*31.  A  person  cannot  prescribe  to  do  a  wrong,  or  any  thing  *  474 

that  would  be  a  nuisance  to   others  ;  as  to  erect  a  dove-cote  or  D«weU  v. 

pigeon-house  on  his  lands,  if  it  be  a  nuisance  ;  or  to  lay  logs  of  q^^  j"'49i. 

wood  io  the  highway,  and  sufifer  them  to  continue  there  for  a  long  446. 

time  ;  for  this  is  also  a  nuisance. 

S3.   There  can  be  no  prescription  against  an  act  of  parlia-       •  ** 

ment  ;  because  that  b  the  highest  proof  and  matter  of  record  in 
law :  but  a  man  may  prescribe  against  an  act  of  parliament, 
when  his  prescription  is  saved  o'c  preserved  by  another  act  of 
parliament. 

S3.  Lord  Coke  says,  there  is  a  diversity  between  an  act  of  Idem, 
pariiament  in  the  negative,  and  in  the  affirmative  ;  for  an  affir<» 
mati^re  act  does  not  take  away  a  custom.  Moreover,  there  is  a 
diversity  between  statutes  that  are  in  the  negative  :  for  if  a  stat- 
ute in  tiie  negative  be  declaratory  of  the  ancient  law,  that  is,  in 
affirmance  of  the  common  law,  there,  as  well,  a  man  may  pre* 
scribe  or  allege  a  custom  against  the  common  law ;  so  a  man  may 
do  against  such  statute  ;  for  conBueiudo  privat  ammwMm  legem. 

34.  Mr.  Hargrave  has  observed  upon  the  above  passage,  that  Idtm,  n^u, 
this  appears  to  be  a  good  rule  ;  for  if  a  statute  is  merely  declara- 
tory of  the  common  law,  the  latter  should  be  construed  as  it  was 
before  the  recognition  by  parliament ;  consequently  its  operation 
should  not  be  extended  to  the  destruction  of  prescriptions  aiid 
customs,  which  were  before  allowable.  As  to  the  use  of  nega- 
tive words  in  such  a  case,  they  might  either  arise  from  the  sub- 
ject, or  be  a  mode  of  expressing'  what  the  common  law  was  \  m 
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eUber  of  which  cases,  there  could  not  be  any  coloui*  of  reason 
for  giving  more  effect  to  negative,  than  belonged  to  affirmatiTe 
words.     In  short,  to  say  tUht  a  statute  merely  declaratory  of  the 

*  475  common  law,  being  expressed  *in  negative  words,  should  operate, 
on  siilyectd  to  which  the  common  law  was  not  applicable,  seem- 
ed to  be  a  direct  contradiction  :  for  how  could  a  statute  be  mere- 
ly declaratory,  if  it  was  in  any  degree  introductive  of  a  new 

]?i  ^f?.***      law  :  however  there  were  books  in  which  Loj^d  Coke's  distinc- 

sss!  '  tioni  in  respect  to  negative  statutes  declaratory  of  the  common 
law,  was  deliied* 

If  those  who  opposed  his  opinion  had  meant  only  to  say,  that 
in  the  instances  by  wUeh  he  illustrated  this  rule,  the  negative 
words  of  the  statutes  not  only  imported  something  more  than  a 
declaration  of  the  common  law,  but  were  also  intended  to  anni- 
hilate all  particular  customs  clashing  with  it ;  or  that  on  other 
accounts  the  instances  were  not  apt :  there  might  possibly  be 
some  colour  for  their  dissenting  from  Lord  Coke:  but  what 
was  professed  to  be  controverted,  was  the  distinction  itself, 
which,  as  he  understood  it,  seemed  to  be  perfectly  unexception- 
able. 

1  Init  116  a.     3g   L^yj  Q^j^^  ^^^^  ^jj^  statute  34  Edw.   1.  provides  that 

none  shall  cut  down  any  trees  of  his  own  within  a  forest,  with- 
out the  view  of  the  forester :  but  inasmuch  as  this  act  was  in  af- 
firmance of  the  common  law,-  a  man  may  prescribe  to  cut  down 
his  woods,  within  a  forest,  without  the  view  of  the  forester. 
This  doctrine  has  been  frequently  denied,  but  is  defended  by 

Aldra<rs        ^^*  Hargrave,  with  his  usual  learning  and  ability. 

CaM,  9  R6p.      36.  A  man  cannot  prescribe  against  another's  prescription  ; 

I  Mod.  105.  ^^^  ^^  ^^^  ^  ^  ancient  as  the  other :  thus,  if  a  man  prescrifaea 
for  a  way,  a  light,  or  any  other  easement,  another  cannot  allege 
How  a  Pro-  a  prescription  to  prevent  the  enjoyment  of  it. 
brf^r  ^^^  *''•  ^  prescription  may  be  lost  by  unity  of  possession,  of  as 
1  init  114  &.  high  and  perdurable  an  estate  in  the  thing  claimed,  and  in  the 
^  4T6  I^d  out  of  whieh  it  is  claimed  *^by  such  prescription,  because 
4  Rep.  88.      jj  jg  ^^  inttjrruption  in  the  right. 

38.  Where  the  subject  matter  of  a  prescription  is  destroyed, 
the  prescription  is  lost :  as  if  the  repair  of  a  castle  be  claimed 
by  description,  and  the  castle  is  destroyed,  the  prescription  is 
lost. 

Cowpor  T.  ^^'  ^^^  "^  alteration  la  the  quality  of  the  thing  to  which  a 

Amdrewi,  prescription  is  annexedi,  will  destroy  the  prescription  :  as  if  a 
Hob.  sa.       person  prescribes  iti  a  mi^  immmdi  for  tithes  of  a  p«rk,  and 

the  park  is  disparked^  yet  the  prescription  contifiues ;  for  it  is 

annexed  to  the  land. 
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4§.  So,  if  a  man  has  estoveni  by  prescription  to  his  hotisc,  *^*P'^^*  •• 
although  he  alters  the  rooms  and  chambers  of  it,  as  to  make  a 
parlour  where  there  was  a  hall,  or  a  hall  where  the  parlour 
was  ;  and  the  like  alteration,  of  the  qualities,  not  of  the  house 
itsell ;  without  making  new  chimneys  ;  by  which  no  prejudice 
accrues  to  the  owner  of  the  wood  ;  it  is  not  any  destruction  of 
the  prescription.  Although  he  builds  new  chimneys,  or  makes 
an  addition  to  the  old  house,  he  shall  not  lose  his  prescTiption  ; 
but  be  cannot  employ  any  of  his  estovers  in  the  new  chimneys, 
or  in  the  part  newly  added.  Luttreip 

41.  A  person  having  two  old  fulling  mills,  to  which  was  an- Case,  4  Rep. 
nexed,  by  prescription,  a  right  to  a  watercourse,  palled  them  ^ 
down,   and  erected  two  mills  to  grind  com.     It  was  resolved, 

that  as  the  mill  was  the  substance,  and  the  addition  demonstra- 
ted only  the  quality,  and  the  alteration  was  not  of  the  substance, 
but  only  of  the  quality,  or  the  name  of  the  mill,  without  any  prej- 
udice in  the  watercourse  to  the  owner,  the  prescription  remained.  ^.^  .   ^ 

42.  If  a  person  has  liberties  by  prescription,  and  after  takes  c.  3.  /ss. 

a  grant  of  them  by  letters  patent  from  the  *King  ;  this  deter-         *  477 
mines  the  prescription  :  for  a  matter  in  writing  determines  a 
matter  in /ait. 

43.  It  has  been  stated  that  a  prescription  must  have  a  con-  ^°^^*  $  ^^* 
tinual  and  peaceable  usage  and  enjoyment ;  therefore  a  prescrip- 
tion may  be  lost,  by  neglecting  to  claim  or  exercise  it. 

44.  Sir  W.  Blackstone  observes,   that  estates  acquired  by  I>«iceni  of 
prescription  are  not  of  course  descendible  to  the  heirs  general,  fii'atefc  *^* 
like  other  purchased  estates,  but  are  an  exception  to  the  rule  :  9  Comm.  266. 
for  properly  speaking  the  prescription  is  rather  to  be  consider- 
ed as  an  evidence  of  a  former  acquisition,  than  as  an  acquisition 

de  novo.  Therefore,  if  a  man  prescribes  for  a  right  of  way  in 
himself  and  his  ancestors,  it  will  descend  only  to  the  blood  of  that 
line  of  ancestors  in  whom  he  so  prescribes ;  the  prescription  in 
this  case  being  a  species  of  descent :  but  if  he  prescribes  for  it 
in  a  fve  estate^  it  will  follow  the  nature  of  that  estate  in  wUch 
the  prescription  is  laid,  and  be  inheritable  in  the  same  manner, 
whetiier  that  were  acquired  by  descent  or  purchase  ;  for  every 
acsessory  followeth  the  nature  of  its  principal. 
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THE  second  sort  of  prescription  is  that  which  arises 
from  the  several  statutes  of  limitation  ;  in  consequence  of  which 
no  action  can  be  brought  for  the  recovery  of  lands  or  tenements^ 
after  an  uninterrupted  possession  of  a  certain  number  df  years. 
It  is  different  from  the  former  prescription  ;  for  by  that  a  right  is 
acquired  to  an  incorporeal  hereditament  :  but  by  this  last  kind, 
the  remedy  for  the  recovery  either  of  a  corporeal  or  incorporeal 
hereditament  ^is  taken  away  ;  from  whence  it  may  be  called  a 
negative  prescription. 

2.  This  kind  of  prescription  is  as  ancient  as  that  which  arises 
from  immemorial  usage.  For  Bracton  says — Ltrnga  «ntm  pos^ 
sessio  {sicut  jus)  parit  jus  possidendiy  et  toUit  actiofysfn  vero  dami^ 
no  .*  quandoque  unaniy  quandoqiAe  aliamy  quandoque  omnem,  Qtiia 
omnes  actUmes  in  mundo,  infra  certa  teniporOy  habent  limitatianenL, 

And  in  a  modern  case  the  Court  of  K.  B.  said,  the  statutes  of 
limitation  operated  as  an  extinguishment  of  the  remedy  of  the 
one,  not  as  giving  the  estate  to  the  other. 

3.  By  the  old  law,  no  seisin  could  be  alleged  by  the  demand- 
ant in  a  real  action,  but  from  the  time  of  King  Henry  I.     By 
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the  statute  of  Merton,  20  Hen.  III.,  the  seisin  must  have  been  ^  ^°"*'  ^^ 
alleged  from  the  time  of  King  Henry  11. ;  and  by  the  statute  of      ^ 
Westm.  1.  3  Edw.  1.  c.  59.,  the  seisin  must  have  been  alleged 
from  the  time  of  Richard  I. 

4.  The  period  established  by  the  last  of  these  statutes  increas*  3Comm.  189. 
ed  every  day,  till  at  last  it  was  scarce  any  limitation  at  all. 
So  that  it  became  necessary  to  fix  a  certain  period  of  time  with* 
in  which  a  claim  to  lands  and  tenements  must  be  made  ;  and  be- 
yond which  an  uddisturbed  possession  became  a  good  title,  by 
operating  as  a  bar  to  every  kind  of  action.  This^was  effected  - 
by  the  statutes  32  Hen.  VIII.  c.  2.  and  21  Ja.  I  c.  16.,  which 
were  made  for  the  purpose  of  quieting  the  titles  to  estates,  and 
avoiding  suits ;  and  have  therefore  been  called  statutes  of  re* 

f  mi  /»  •  i*     *  »*  «yv*«  -^^  ^^  Writs 

a.    The    first  section    of  the    stat.  32    Hen.  vIII.  enacts,  of  Rl^ht. 
^^  That  no  manner  of  person  or  persons  shall  sue,  have,  or  main- 
tain any  writ  of  right,  or  make  any  prescription,  title,  or  claim 
of,  to,  or  for  any  manors,  lands,   tenements,  rents,   annuities, 
commons,  pensions,  ^portions,  corrodies,or  other  hereditaments,  *  480 

of  the  possession  of  his  or  their  ancestor  or  predecessor,  and  de- 
clare and  allege  any  further  seisin  or  possession  of  his  or  their 
ancestor  or  predecessor,  but  only  of  the  seisin  or  possession  of 
his  ancestor  or  predecessor  which  shall  be  seised  of  the  said  ma- 
nors, &c.  within  threescore  years  next  before  the  tes^e  of  the 
same  writ."  /d:^  v  '^  ^^-^  '  v  ■/  ^-« '  ^  ^  ^-        J'  -      ^  \r  '  ' 

6.  In  consequence  of  this  clause,  a  writ  of  right  cannot  now  ^^J  ▼• 
be  maintained  by  any  person,  without  showing  an  actual  seisin,  j  h.  Black. 

by  taking  the  esplees  Or  profits,  either  in  the  demandant  himself,  ^^'  !•  ^/         *-<^* 
er  the  ancestor  under  whom  he  claims,  within  sixty  years.  *'  . 

7.  As  to  incorporeal  hereditaments,  acquired  by  immemorial  scnpUve^' 
usage,  the  clause  which  has  been  just  stated  extends  to  them  :  Rights, 
therefore   nothing  can  be  now  claimed  by  prescription,  without     ^^, ,  ^. .  ^  . 
ihowing  a  possession  within  sixty  years.  ' 

8.  By  the  4th  section  of  this  statute  it  is  enacted,  "  That  no  ^Js,**   ^^^^ 
person  or  persons  shall  mdce  any  avowry  or  cognizance  for  any 

i^nt,  suit,  or  service,  or  allege  any  seisin  of  any  rent,  suit,  or 

Berrice',  in  the  same  avowry  or  cognizance,  in  the  possession  of 

Us  or  their  ancestors  or  predecessor  or  predecessors,  or  in  his 

own  possession,  or  in  the  possession  of  any  other,  whose  estate 

he  shall  pretend  or  claim  to  have,   above  fifty  years  next  before  q^^^  |gp 

the  msJdng  of  the  said  avowry  or  cognizance." 

9.  This  section  only  extends  to  rent,  suit,  and  service  ;  and 
not  to  such  services  as  may  not  accrue  within  the  time  limited  in 
it :  of  which  an  account  will  be  given  hereafter. 
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BeriiriCase,      iQ.  In  thetwo  sections  of  this  statute  which  have  been  stated, 

^^'  *        the  word  seisin  is  used  generally  and  indefinitely.     But  it  haa 

^  been  resolved,  that  as  to  a  *writ  of  right,  it  shall  be  intended  of 

an  actual  seisin  ;  and  as  to  avowries,  it  shall  extend  to  a  seisia 

in  law,  as  well  as  to  a  seisin  in  fact. 

AfltoWritiof  ^^'  ^7  ^^  statute  21  Ja.  L  c.  16.  $  1.  it  is  enacted, 
Formedon.  *'  That  all  writs  otfomiedim  in  desemder^  formedon  m  renumder, 
and  formedon  in.  reverter^  of  any  manors,  lands,  tenementa,  or 
other  hereditaments  whatsoever,  at  any  time  thereafter  to  be 
sued  or  brought,  by  occasion  or  means  of  any  title  or  cause 
thereafter  happening,  shall  be  sued  or  taken  wkbia  £0  years 
.  next  after  the  title  and  cause  of  action  first  descended  or  faflen ; 
and  at  no  time  after  the  said  20  years.'' 

1 2.  It  has  never  been  determined  whether,  under  this  statute, 
a  person  claiming  an  estate  tail  by  descent,  is  barred  by  the  neg- 
lect of  the  preceding  person  entitled  tothe  estate  tail,  in  not  mak- 
ing an  entry  or  bringing  a  writ  of/ormadoii,  within  twenty  years 
from  the  time  his  title  accrued. 

It  may  be  contended  that  he  is  not  barred,  because  the  issue 
Ts'^Unsf'  in  tail  do  not  take  in  the  character  of  heir  to  their  immediate 
15  b.  3  Rep.  predecessor,  but  as  issue  of  the  body  of  the  first  donee,  and  des* 
tvmi.Mi  cribed  as  such  in  the  original  fl;ift  of  the  estate  tail ;  and  are  there- 
z  Vet.  634.      fore  not  affected  by  any  act  of  their  ancestors.    -That  where  a 

person  becomes  entitled  to  an  estate  tiul,  as  son,  nephew,  or 
cousin  to  the  person  last  seised  of  it;  a  new  title  and  cause  of 
action  first  descends  to  him,  as  issue  of  the  original  donee,  and 
so  he  is  within  the  letter  of  the  statute ;  and  has  a  new  period 
Til.  35  36       ^f  20  years  to  bring  his  formedon. 

That  although  a  tenant  in  tail  may  bar  his  issue  by  fine,  in 
consequence  of  the  statutes  made  for  that  purpose,  and  by  a 
common  recovery,  on  account  of  the  supposed  recompense  in 
value  ;  yet  that  if  he  does  not  avail  himself  of  those  modes  of 
barring  his  estate,  *it  is  still  within  the  statute  De  dams ;  and 
^^  he  cannot  by  any  positive  act  of  his,  nor  by  his  laches^  destroy 

the  rights  of  those  who  became  entitled  to  it  after  his- death. 

13.  The  general  opinion  however  is,  that  in  consequence  of 
the  words  first  descended^  if  a  person  entitled  to  an  estate  tail 
neglects  to  bring  his  writ  oi formedon  within  tO  years  after  his 
title  first  descends,  he  and  also  his  issue  will  be  barred.  For  if 
the  issue  brings  a  formedon,  it  may  be  answered  that  the  tifle 
first  descended  to  bis  predecessor  upwards  of  20  years  beibre. 

This  construction  is  confirmed  by  the  opinion  of  the  majority 
Plow*.  374.      ^£  Q^^  Judges  in  the  case  of  Stowell  v.  Zouch,  in  which  two  of 

the  Judges  said,  that  if  a  tenant  in  tail  was  disseised,  and  the 
disseisor  levied  a  fine,  and  five  years  passed,  and  afterwards  the 
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tenant  in  tail  died,  the  issue  in  tail  should  hare  a  new  period 

of  fire  years  to  make  his  claim  ;  for  a  new  right  came  to  every 

one  of  them,  per  farmam  donL     But  this  opinion  was  utterly 

disallowed  by  the  Chief  Justices  Dyer  and  Catline,  who  sai^  • 

that  the  word  firsts  which  ought  to  be  added  to  the  word  descend^ 

would  not  sufier  every  descent  to  have  five  years.     Now  the 

words  of  the  statute  of  fines,  4  Hen.  VII.  upon  which  the  above  '^^'  ^  ^  *^* 

opinion  of  the  majority  of  the  Judges  was  founded,  are  nearly 

similar  to  those  of  the  stat  21  Ja.  I.  ;  and  therefore  it  may  be 

&irly  presumed,  that  the  Judges  would  adopt  this  reasoning,  and 

give  the  saoie  ^ect  to  the  words  first  descended^  in  the  stat  21 

Ja.  I.,  as  in  the  statute  of  fines. 

14.  The  word  faUen  in  tins  statute  is  clearly^  applicable  to 
remainders  and  reversions.  And  it  has  always  been  held,  that 
writs  otformedan  in  remainder  and  reverter,  may  be  brought  at 

any  time  within  20  *years  after  the  determination  of  the  preced*         ^ 
ing  estate  tail,  though  such  preceding  estate  tail  should  have 
•ontinued  for  centuries  ;  because  by  such  determination  the  title, 
and  action  first  descended  and  fell.  ^^  ^^  ^ 

15.  By  the  stat  21  Ja.  I.  c.  16.  §  1.  it  is  enacted,  "  That  upon  LaoSt 
no  person  or  persons  shall,  at  any  time  thereafter,  make  any  en-  ^ 

try  into  any  lands,  tenements,  or  hereditaments,  but  within  20  '^. 
years  next  after  his  or  their  right  or  title,  which  shall  first  descend  4 
or  accrue  to  the  same  ;  and  in  default  thereof,  such  persons  so 
not  entering,  and  their  heirs,  shall  be  utterly  excluded  and  dis- 
abled from  such  entry,  after  to  be  made." 

Under  this  clause  all  persons  must  enter  within  20  years  af- 
ter their  title  accrues ;  and  all  persons  entitled  to  estates  tail . 
in  remainder,  or  to  reversions  in  fee  simple  expectant  on  the  de- 
termination of  an  estate  tail,  must  enter  within  20  years  after 
the  determination  of  such  estate  tail ;  because  their  title  first 
accrued  hy  such  determination. 

16.  It  is  lud  down  by  Mr.  Serjeant  Williams,  that  an  actu-  Ji^*'***^^* 
al  entry  is  not  neoessary  to  avoid  the  statute  of  limitations ;  for 

if  an  ejectment  be  brought  within  20  years,  no  previous  actual 
entry  seemed  necessary.    But  where  an  estate  tail  is  discontin-  Tit  s.  e,  2. 
n^d,  the  estates  in  remainder,  and  the  reversion  expectant  there-  '  ^* 
on,  are  divested  ;  and  the  issue  in  tul,  as  also  the  persons  en- 
titled to  the  estates  in  remainder  and  to  the  reversion,  are  bar- 
red of  their  entry,  but  not  of  their  real  action, 

17.  A  right  of  entry  may  also  be  taken  away  by  a  descent,  Lit.  §  98S 
unless  the  heir  labours  under  any  of  the  disabilities  which  wiQ 

be  mentioned  hereafter.    But  by  the  stat  S2  Hen.  VIIL  c.  83. 
it  is  enacted,  that  if  any  person  disseises  or  turns  another  out 
ef  possession,  *no  descent  to  the  heir  of  the  disseisor  shall  lake         *  4t4 
Vol.  III.  40 
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1  Inst.  956  «. 


Id.  S38  a. 


1  Init.  240  h. 
t>oe  ▼. 
Panven, 
infrm« 


Effect  of 
Twenty 
Years  Pos- 
session* 

Jenk.  16. 

Stocker  ▼. 
Buraey, 


Carter  ▼.        aw&y  the  entry  of  him  that  has  right  to  the  land,  unless  the  dis- 
1  &kik.34K     seisor  has  peaceable  possession  for  five  years  next  after  the  dis- 
seisin. 

18.  Lord  Coke  says,  this  statute  does  not  extend  to  any 
feofiee  or  donee  of  the  disseisor,  mediate  or  immediate ;  and  that 
abators  and  intruders  are  out  of  it,  because  it  is  penal.  It  fol- 
lows that  the  descent  of  an  estate  from  an  abator  or  intruder  to 
his  heir,  takes  away  the  entry  of  the  person  having  right,  and 
puts  him  to  his  real  action. 

19.  If  a  person  seised  of  lands  in  flee  devises  the  same  to  a 
stranger  in  fee,  and  dies,  by  which  the  freehold  in  law  is  cast 
upon  the  devisee,  and  the  heir  enters  and  dies  seised,,  tins  de« 
scent  shall  not  take  away  the  entry  of  the  devisee ;  for  (says 
Lord  Coke)  he  would  then  be  utterly  without  remedy. 

20.  In  consequence  of  the  statute  2 1  Ja.  I.  a  peaceable  pos- 
session for  20  years  takes  away  the  right  of  entry.  In  which 
case  a  release  of  all  actions  will  create  a  good  title  ;  for  no 

/writ  of  right  can  be  brought  for  the  fee  simple  after  such  a  re* 
lease. 

(     21.  An  uninterrupted  possession  for  20  years,  not  only  gives 
la  right  of  possession  which  cannot  be  divested  by  entry,  but 
74^*  ^*^Y  also  gives  a  right  of  entry.     So  that  if  a  person  who  has  such 
2  8alk.4Si.[  a  possession  is  turned  out  of  it,  he  may  lawfully  enter,  and 
\  bring  an  ejectment  for  its  recovery ;  upon  which  he  will  be  en- 
I  titled  to  judgment.     Thus  a  possession  for  20  years,  in  this 
;  case,  forms  a  positive  prescription. 
The  posses-         22.  No  person  can  be  barred  by  the  statutes  of  limitation, 
adTerae!    *    Unless  he  is  out  of  possession.      Thus  it  was  laid  down  in   a 
case  respecting  the  statute  of  fines,  which  is  in  fact  a  statute  of 
Tit.*l5.  c  is!  liniitations,  that  ***  he  who  has  the  estate  or  interest  in  him,  can- 
not be  put  to  his  action,  entry,  or  claim  ;  for  he  has  that  which 
the  action,   entry,  or  claim  would  vest  in  or  give  lum."    From 
which  it  follows,  that  no  person  can  plead  the  statutes  of  limita^ 
tion,  unless  his  possession  has  been  adverse  to  that  of  the  person 
who  claims  against  him. 

VUa  Tit-  Ifi 

19  90.  ^^'  ^^^^^  tenants,  coparceners,  and  tenants  in  common,  hav- 

ing a  joint  possession  and  occupation  of  the  whole,  it  is  setded, 
that  'the  possession  of  any  one  of  them  is  the  possesion  of  the 
others  or  other  of  them,  so  as  to  prevent  the  statutes  of  limitar 
tion  from  affecting  them  ;  nor  will  the  bare  perception  of  all  the 

Ford>,  Grey,  rents  and  profits  by  one,  operate  as  an  ouster  of  the  other. 

s  Mod.  44.  ^^'  1^  ejectment,  on  a  trial  at  bar,  the  statute  of  limitations 

was  insisted  on  ;  but  it  was  ruled  by  the  Court,  that  the  posses- 
sion of  one  joint  tenant  was  the  possession  of  the  other,  so  far  as 
to  prevent  the  statute  of  limitations. 


♦  486 
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25,  The  same  point  was  determined  as  to  coparceners^  in  the  '^'^  *••  §  ^* 
case  of  Davenport  v.  Tyrrell ;  and  as  to  tenants  in  common  in  -,  ^  .  -- 
the  case  of  Fairclaim  v.  Shackleton,  which  hare  been  already 

stated. 

26.  A  person  being  seised  in  fee,  having  two  daughters,  de»  Reading  v. 
vised  his  lands  to  his  grandson^  by  his  eldest  daughter^  in  fee.  f  1^^":^* 
The  grandson  died  without  issue.     The  heir  of  the  grandson  and 

the  heir  of  the  coparcener  entered  into  the  land,  and  took  the       ) 
profits  by  moieties,  for  2(ryears  together,  upon  the  supposition        ; 
that  the  devise  was  void  for  a  moiety.     The  mistake  being  dis-  «    - ' 
covered,  the  heir  of  the  grandson  brought  an  ejectment  against 
the  heir  of  the  other  coparcener.     Upon  a  special  verdict  it  was    .^^ 
objected,  that  the  bringing  the  ejectment  against  the  heir  of  *  the       .'«  4$q 
coparcener  for  this  moiety,  admitted  the  plaintiff  to  be  out  of  pos- 
session for  20  years,  and  then  he  was  barred  by  the  statute  of 
limitations. 

The  Court,  however,  laid  it  down,  that  the  statute  of  limita- 
tions  never  runs  against  a  man,  but  where  he  is  actually  ousted 
or  disseised  ;  and  true  it  was,  one  tenant  in  common  might  dis- 
seise another  ;  but  then  it  must  be  done  by  actual  disseisin,  and 
not  by  bare  perception  of  the  profits  only. 

27.  Where  lands  are  held  by  the  rector  of  a  parish,  as  a  com- 
pensation for  tithes,  this  will  not  be  considered  as  an  adverse 
possession. 

28.  In  ejeetment  a  verdict  was  found  for  the  plaintiff,  sub«  R««  ▼• 
ject  to  the  opinion  of  the  court,  whether  the  plaintiffs  right  of  2*™'i  p  -n 
recovery  was  not  barred  by  the  statute  of  limitations.     The  les*  64$^ 

son  of  the  plaintiff,  who  were  lords  of  the  manor  of  Beddington 
in  Surry,  sought  to  recover  the  lands  as  parcel  of  the  manor, 
against  the  defendant,  who  was  rector  of  the  parish,  and  claimed 
them  as  parcel  of  the  rectorial  glebe.  The  lords  of  the  manor 
liad  a  right  of  presentation  to  the  rectory,  and  were  also  entitied 
to  a  portion  of  the  tithes.  At  various  times  there  had  been  a 
mutual  exchange  of  lands  and  tithes  between  the  lords  of  the  ma* 
nor  and  the  rectors,  which  had  given  rise  to  much  confusion  • 
concerning  their  respective  rights.  To  prove  possession  in  the 
lessors  of  the  plaintiff  a  deed  was  produced,  dated  in  1703,  by 
which  the  then  lord  of  the  manor  demised  to  the  rector  the  lands 
in  question  for  40  years,  reserving  a  certain  rent ;  and  the  rec- 
tor covenanted  witih  the  lessor,  that  be  and  his  heirs  should  have 
the  tithes  of  oats  of  the  parish.  The  rectors  continued  to  hold 
the  possession  after  the  exinration  of  the  lease,  but  withheld  the 
rents  for  upwards  of  20  years  :  the  ^lords  of  the  manor  continu-  *  487 
•d  to  take  the  tithe  of  oats. 
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The  Court  was  of  opinion,  that  possibly,  at  the  time  when 

the  rent  was  withheld,  it  was  agreed  between  the  then  rector 

and  the  lord  of  the  manor,  then  if  the  latter  were  permitted  to 

iv'ide  Do6       receive  the  tithe  as  before,  the  former  should  be  permitted  to  re- 

Tiu  35.  c.'*     ^A  ^b®  1^^^  demised  ;  therefore  that  the  possession  of  the  land 

IS*  by  the  rector  was  not  adverse,  so  as  to  let  in  the  operation  of  the 

statute  of  limitations. 

£9.  Where  a  person  has  conveyed  away  the  legal  estate  in 

lands  to  a  trustee  for  himself,  for  any  particular  purpose,  and 

continues  to  hold  the  possession,  he  becomes  tenant  at  will  to 

such  trustee,  and  his  possession  not  being  adverse  to  the  title  of 

D«iuna«ni       ^^  trustee,  the  statute  of  limitations  will  not  operate  in  such  a 

8  Etflt,  its.    ease. 

* 

4LeaM  3^-  Where  there  is  a  valid  existing  lease,  the  right  of  entry 

|oitpone8  th«  ig  postponed  till  such  lease  is  detemuned  ;  because  the  right  ta 
-g^x^^  the  possession  first  descends  or  accrues  upon  the  determination 

of  the  lease.     Nor  is  the  plaintiff,  in  such  a  case,  obliged  ta 
OrreU  r/       show  that  he  has  received  any  rent  on  the  lease. 
RuDD.^%ect      Sl>  In  ejectment  for  lands  at  Deptford  in  Kent,  the  lessor  of 
App.  No.  4.   the  plaintiff  claimed  the  estate  as  heir  at  law  to  John  and  Ed- 
mund Walthew,  who  had  granted  long  leases  of  the  premises, 
reserving  rent ;  the  leases  expired  in  1789,  on  which  one  Eliz- 
abeth Ellerbeck  had  entered  in  the  name  of  herself  and  the  les- 
sor of  the  plaintiff ;  and  Mr.  Madox  the  defendant  had  brought 
an  ejectment,  claiming  not  only  by  an  assignment  of  the  lease, 
under  which  he  had  got  into  possession,  but  also  by  a  conveyance 
of  the  reversion,  by  lease  and  release,  from  the  heirs  of  Dame 
^  488  Elizabeth  *Blundell ;  who,  he  stated,  was  the  heir  of  John  and 

Edmund  Walthew. 

Madox  recovered  the  premises  at  Maidstone  in  1791,  and 
Mrs.  Ellerbeck  being  thrown  into  gaol  for  the  costs^  died 
there ;  but  her  caster  made  an  entry,  and  brought  an  ejectment ; 
which  was  tried  before  Mr.  Baron  Hotham  at  Maidstone,  in 
1794,  where  she  proved  ber  right,  as  heir  of  John  and  Edmund 
Walthew. 

For  the  defendant  it  was  objected,  that  supposing  the  pedi. 
gree  sufficiently  proved,  as  there  was  a  rent  reserved  on  the 
leases,  the  lessor  of  the  plaintiff  was  bound  to  show  that  she  her- 
self or  some  of  the  ancestors  from  whom  she  derived  her  title 
and  descent,  had  received  the  rent  within  20  years  previous  to 
the  commencement  of  the  action ;  the  Judge  thinking  thai  was 
necessary  to  prove  a'possessory  titie,  the  rent  being  in  lieu  of  the 
land,  considered  the  objection  as  fatal,  and  upon  it  nonsuited  the 
plsdatiff. 
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Mr.  Serjeant  Bond   (firom  whose  manuscript  this  case  was 
taken)  moved  to  set  aside  the  nonsuit     He  said  it  was  a  gener- 
al question  whether  a  person  seised  of  a  reversion  expectant  on  a 
term  for  years,  was  bound,  in  order  to  entitle  himself  to  recover 
in  ejectment,  to  show,  as  part  of  his  case^  that  he  had  actually 
been  possessed,  within  any  particular  limits  of  the  rents  reserv- 
ed upon  the  leases.     It  would  be  admitted  that  if  nothing  was 
reserved,  he  could  not  be  expected  to  show  that  any  thing  was 
received  ;  but  as  fealty  was  at  least  the  implied  service  in  all 
tenancies,  if  no  rent,  the  party  must  show  he  had  received  feal« 
ty  ;  or  if  a  pepper-corn  was  only  reserved,  he  must  prove  seis- 
in of  it.     Nothing  of  this  was  to  be  found  in  the  statute  of  limi- 
tations, 21  Ja.  L  that  alone  *could  have  given  birth  to  this  rule,  *  419 
which  only  directed  that  the  entry  must  be  made  within  20 
years  after  the  title  accrued  ;  and  as  ejectment  only  lay  where 
the  title  of  entry  was  found,  it  could  only  be  brought  within 
twenty  years.     That  here  the  leases  expired  in  1789,  conse- 
quendy  the  ejectment  being  brought  witMn  twenty  years  after 
the  title  accrued,  the  statute  was  satisfied  ;  he  conduded  that 
all  reference  or  analogy  to  this  statute  was  false,   and  there,  was 
no  rule  of  law  which  authorized  the  defendant's  objection. 
If  the  rent  had  not  been  received,  the  same  statute  had  taken 
away  the  remedy  by  action  of  debt,  after  six  years,  but  not  the 
right.     The  right  remained  to  the  rent,  and,  according  to  Fos- 
ter's case,  the  older  statute  of  limitations  did  not  apply  to  a  rent 
reserved  by  deed.     The  fact  of  payment  was  not  a  requisite  or 
direct  point  to  be  proved  in  this  action  ;  he  did  not  undertake 
to  make  out  that  he  was  entitled  to  the  rent,  he  only  was  to  show 
he  was  entitled  to  the  possession,  the  term  being  elapsed. 

In  real  actions  sometimes  esplees  were  part  of  the  demand-  ^i^^'  ^ 
anf  s  case,  as  in  a  writ  of  right ;  but  in  others,  as  in  cessavit  or 
escheat,  where  ihey  claimed  a  seigniory  or  reversion,  none  were 
alleged.  That  non-receipt  of  rent  in  that  line  of  descent,  in 
which  plaintiffs  claimed,  might  operate  as  a  consideration  or 
presumption  for  the  jury  to  go  on,  and  lead  them  to  suppose  the 
right  was  not  in  the  plaintiff ;  but  if  the  defendant  had  shown 
this,  the  pldntiffs  might  have  rebutted  such  a  presumption  by 
evidence  in  reply.  That,  at  all  events,  not  receiving  the  rent 
was  only  a  question  for  Uie  jury*  and  could  not  warrant  a  non- 
suit, as  if  it  was  as  necessary  a  requisite,  as  proof  of  a  conver- 
fljon  in  trover,  or  of  esplees  in  a  writ  of  right 

♦The  Court  set  aside  the  nonsuit.  Lord  Kenyon  going  very         *  490 
much  on  Bond's  argument. 

S2.  Thomazine  Taylor  being  tenant  in  fee  sunple  of  a  cus-  j^^*^ 
fomary  estate,  held  of  the  manor  of  Stepney,  demised  the  same  7  Eaic,  39}. 
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to  D.  Whiting  for  41  years,  with  a  proviso  for  re-entry  on  ncn- 
payment  of  the  rent  The  lessor  died  in  1780,  and  in  1782, 
Thomas  Danvers  was  admitted  as  her  heir,  to  the  said  prem- 
ises. 

Theplaintiff  claimed  under  the  will  of  T.  Taylor,  bnt  though 
the  testatrix  died  in  1780,  and  the  will  was  established  in 
1782,  yet  owing  to  the  lease,  which  did  not  expire  till  June 
1800,  the  devisee  did  not  enter  or  bring  an  ejectment  till  Hil. 
Term  1802  ;  but  suffered  the  heir  at  law  of  the  testatrix,  who 
was  admitted  to  the  premises,  and  afterwards  the  defendant  hi# 
son,  to  whom  they  descended  in  1791,  to  take  the  rent  during 
the  intermediate  time  ;  and  this  though  there  was  a  proviso  in 
the  lease  for  re-entry  in  case  of  nonpayment  of  rent 

It  was  contended  on  behalf  of  the  defendant,  that  taking  this 
to  be  freehold,  the  lessor  of  the  plaintiff  was  barred  by  his  lach* 
es  ;  and  it  was  no  answer  to  say  that  the  outstanding  lease, 
which  continued  to  run  till  Midaummer  1800,  prevented  his  en* 
try  before  ;  for  it  was  still  competent  to  him  to  have  entered, 
without  committing  a  trespass  ;  as  to  demand  rent  or  fealty,  or 
to  obtain  seisin  of  the  freehold. 

Mr.  Justice  Lawrence.^—*'  Must  not  an  entry,  to  avoid  the 
statute  of  limitations,  be  an  entry  for  the  purpose  of  taking  pos* 
session  ;  and  how  could  the  lessor  have  lawfully  entered  for  that 
purpose  during  the  continuance  of  the  lease.'' 

If  this  were  so,  a  right  of  entry  might  be  preserved,  even  af- 
ter an  ouster  of  the  rents  and  profits  for  above  60  or  100  years. 
m  Agi  which  would  entirely  defeat  the  object  *of  the  statute,  which 

was  to  quiet  men's  possession  ;  and  it  would  be  incongruous  to 
hold  that  an  ejectment  might  be  maintained,   after  a  real  action 
was  barred  by  length  of  time  ;  and  that  such  an  effect  shonld 
be  produced  by  a  tenancy  from  year  to  year,  or  even  a  tenancy 
at  will.     The    tenant  in  possession,  according  to  Taylor  ▼. 
1  Burr.  113.    Horde,  enjoyed  as  the  covenanted  bailiff  of  the  tenant  of  the  free- 
hold ;  and  as  a  recovery  of  a  term  did  not  displace  the  freehold, 
so,  aceording  to  Lit  $  411,  there  might  be  a  disseisin  of  the 
free|;iold,  pending  the  term,  which  should  be  no  ouster  of  the 
irtOTn  ;  but  Taylor  v.   Horde  shewed  that  a  mere  entry  on  the 
Tit.  36.  c  2.   '^"^  ^^^  another  purpose  did  not  operate  as  a  disseisin  of  the  te- 
nant in  possession,  so  as  to  make  a  good  tenant  to  ihepmcipe. 

Lord  Ellenborough. — '^Disseisin  is  said  to  be  a  personal 
trespass,  a  tortious  ouster  of  the  seisin  of  another,  and  in  Salk. 
256,  Lord  Holt  says,  that  there  can  be  no  disseisin  without  an 
actual  expulsion  ;  but  can  you  shew  that  the  devisee  could  have 
entered  to  vest  the  sebin  in  herself,  without  commiting  a  tres- 
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pass  upon  the  tenant  in  possession  1  because  tlie  law  does  not 
require  a  person  to  do  that,  which  would  make  him  a  wrong 
doer.** 

She  might  have  bad  a  writ  of  entry  during  the  continuance 
of  the  lease,  for  the  purpose  of  asserting  and  establishing  her 
right     Ouster  of  seisin  was  distinct  from  ouster  of  possession. 
Receipt  of  rent  by  a  stranger  was  a  disseisin,  yet  there  was  no 
ouster  of  possession ;  and  at  any  rate  there  might  have  been  a 
symbolical  defivery  of  customary  lands  in  lease,  by  admittance, 
subject  to  the  lease.     Besides,  the  devisee  might  have  brought 
a  real  action,  wherein  the  judgment  is  tU  h<iberet  seisinam^  ^c. 
without  saying  any  thing  of  the  possession  ;  and  there  the  de- 
mandant ^counted  on  his  seisin,  and  not  upon  possession,  as  in  »  492 
ejectment.     If  the  fSeu^t  of  the  lands  being  in  lease  did  not  bar 
the  seisin  of  the  owner,  there  was  no  reason  why  it  should  bar 
his  entry,  for  the  purpose  of  giving  him  seisin.     The  devisee, 
might  have  justified,  in  trespass  brought  by  the  tenant,  that  she 
entered  in  order  to  vest  ^  the  seisin  in  herself,  or  to  assert  her 
right,  whatever  it  might  be,  against  the  party  claiming  and  tak- 
ing the  rent,  and  not  to  oust  the  tenant ;  she  might  also  have 
entered  to  distrain  for  the  rent ;  and  at  all  events,  as  there  was 
a  clause  in  the  lease  for  re-entry,  in^  default  of  payment  of  the 
rent,  the  devisee  might  have  availed  herself  of  the  forfeiture,  to 
enter  and  keep  possession,  above  20  years  before. 

The  statute  of  limitations  had  always  been  construed  favour- 
ably, with  a  view  to  quiet  possessions  ;  and  the  question  wheth- 
er receipt  of  rent  by  one  tenant  in  common  for  above  20  years, 
were  an  ouster  of  Us  companion,  could  never  have  occurred,  if 
an  adverse  receipt  of  rent  for  such,  a  length  of  time  had  not  been 
considered  as  a  bar.     Now  here  the  defendant,   and  his  father 
before  him,  had  an  adverse  possession,  by  receipt  of  the  rent, 
for  above  20  years  ;  which  was  not  only  a  bar  to  the  lessor's       , 
remedy  by  ejectment,  but  gave  the  defendant  a  title  to  the  pos- 
sesfflon,  from  whence  he  could  only  be  removed  by  a  real  action;  ^d^^i  S  31. 
and  this  distinguished  the  case  from  that  of  Orrell  v.  Madox, 
where  the  only  question  was,  whether  it  were  necessary  for  the 
lessor  of  the  plaintiff  to  show  a  receipt  of  rent  within  twenty 
years,  on  an  outstanding  lease  ;  which  was  holden  not  to  be  ne- 
cessary. 

On  the  part  of  the  lessor  of  the  plaintiff  it  was  insisted,  that 
no  other  right  or  title  of  entry  was  within  the  statute  of  limita- 
tions, except  that  which  was  accompanied  *by  a  right  of  posses-  *  493 
sion,  which  the  lessor  could  not  have  pending  the  lease ;  and  the 
payment  of  the  rent  during  part  of  the  time  to  the  defendant  and 
his  father,  would  not  of  itself  make  the  holding  of  the  tenant 
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wrongful,  but  it  still  continued  legal  under  the  original  term  as 
the  lessor  was  not  bound  to  take  advantage  of  the  forfeiture,  and 
re-enter  for  the  condition  broken.  The  Court  was  of  this  ofinr 
ion»  and  gave  judgment  for  the  plaintiff. 

3S.  If  a  lease  be  void,  or  considered  as  a  trust  for  the   per- 
son entitled  to  the  inheritance,  it  will  not  postpone  the  right  of 
entry. 
Tayjor  v.  $4.  By  an  indenture  of  settlement  made  in  the  year  1668, 

1  Burr!  60.     the  estates  in  question  were  limited  to  the  use  of  Sir  Robert  At- 
kyns  the  elder,  for  life,  remainder  to  Sir  R.  Atkyns  the  younger, 
and  the  heirs  male  of  his  body  by  his  then  intended  wife,  re- 
mainder to  the  right  heirs  of  Sir  R.  Atkyns  the  elder ;  with  a 
power  to  Sir  R.  Atkyns  the  elder,  and  Sir  R.  Atkyns  the  yoan« 
ger,  when  they  should  be  respectively  in  possession,  to  demise 
the  said  premises  to  any  person  or  persons  for  one,  two,  or  three 
lives,   reserving  the  usual  rents ;  and   also  a  power  to  Sir  R. 
Atkyns  the  father,  to  limit  the  premises  to  the  use  of  any  wo- 
man he  should  marry  for  her  life,  hf  way  of  jointure.     Sir  R. 
Atkyns  the  father,  in  1681,  made  an  appointment  of  the  prem- 
bes,  by  way  of  jointure,  to  Ann   Dacres  for  her  life,  and  soon 
after  married  her. 

Sir  R.  Atkyns  the  father,  by  indenture  dated  in  1698,  under 
his  hand  and  seal,  attested  by  three  witnesses,  and  made  between 
himself  of  the  one  part,  and  Thomas  Dacres,  R.  Dacres  and  J. 
Dacres  of  the  other  part,  reciting  his  power  of  leasing,  in  con- 
sideration of  the  rent  reserved,  and  im  pursuance  of  the  said 
*  494         power,  demised  the  premises  to  Thomas,  Robert,  *and  John 
Dacres,  and  their  assigns,  for  and  during  their  natural  Uvea, 
and  the  life  of  the  longer  liver  of  them,  reserving  a  yearly  rent 
of  3601.,  in  which  lease  was  contained  the  following  clause  :— 
'^  The  true  intent  and  meaning  of  this  estate  or  term  for  livest, 
so  hereby  granted  and  made  to  the  said  Thomas  Dacres,  R. 
Dacres,  and  J.  Dacres,  and  the  survivor  of  them,  being  to  pre- 
serve the  said  remainder  so  limited  in -the  premises,  by  the  said  ' 
recited  mdenture,  to  the  right  heirs  of  the  said  Sir  Robert  At- 
kyns the  fhther,  and  to  such  person  or  persons  to  whom  the  said 
Sir  R.  Atkyns  shall  any  way  dispose  of  the  same,  from  being 
barred  by  any  recovery  to  be  suffered,  or  by  any  other  act  to  be 
attempted  or  done,  for  the  barring  of  the  same.'' 

John  Dacres  alone  executed  a  letter  of  attorney  reciting  the 
said  lease,  and  empowered  Thomas  Barker  to  take  livery  of  the 
premises  from  Sir  Robert  Atkyns  the  &ther,  for  himself  and  for 
Thomas  and  Robert  and  every  of  them  in  Jtheir  names,  and  for 
their  use,  according  to  the  purport  of  the  said  indenture ;  and  to 
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enter  and  take  possession  of  tke  said  premises,  to  the  use  of  them 
and  erery  of  them. 

Sir  R.  Atkyns  delivered  seisin  of  the  premises  to  Barker,  to 
the  use  of  Thomas,  Robert,  and  John  Dacres  ;  but  the  lessees 
were  never  in  possession  of  the  premises  otherwise  than  by  the 
dsdd  livery  ;  nor  did  they  ever  receive  or  pay  any  rent,  in  re* 
spect  of  the  said  premises  ;  and  the  lease  was  not  found  in  the 
custody  of  Thomas  Dacres,  this  surviving  lessee,  at  the  time  of 
ias  death. 

^ir  R.  Atkyns  the  father  made  his  will  in  1708,  whereby  he 
devised  his  reversion  in  fee  in  the  premises  in  question,  and  also 
the  lease  made  to  the  Dacres,  to  John  Tracy»  the  lessor  of  the 
plaintiff,  who  afterwards  *took  the  name  of  Atkyns,  in  tail,  with  ^^ 

several  remainders  over;  and  died  in  1709,  whereupon  bis  wid* 
ow  entered  on  the  premises,  claiming  the  same  for  her  life' as 
her  jointure. 

Sir  R.  Atkyns  the^  younger  brought  pi  ejectment  against  his 
father's  widow,  for  the  recovery  of  the  premises  in  question  ; 
when  .a  verdict  was  found  for  the  plaintiff,  and  judgment  entered 
up  accordingly.  Soon  after  which.  Sir  Robert  Atkyns  the  son 
entered  into  and  was  in  possession  of  the  premises,  and  by  feofl^- 
nieht  conveyed  the  same  to  a  tenant  to  the  prac^e,  and  suffered 
a  common  recovery. 

Sir  R.  Atkyns  continued  in  possession  till  November  1711, 
when  he  died  without  issue  male. 

Robert  Atkyns,  who  was  nephew  and  heir  at  law  of  Sir  R. 
Adcyns,  the  son,  entered  into  the  premises,  upon  the  death  of 
Dame  Ann  Atkyns  the  widow  of  Sir  R.  Atkyns  the  father,  who 
had  recovered  the  premises  in  ejectment,  as  her  jointure. 

Robert  Atkyns  died  in  possession  in  1753 ;  and  Thomas 
Dacres,  the  survivor  of  the  three  persons  named  in  the  leasej, 
died  in  1752.  ) 

.  John  Atkyns  the  lessor  of  the  plauitiff  never  was  in  possessio]^ 
of  the  premises  till  175d,  when  he  entered,  claiming  as  devisee 
under  the  will  of  Sir  Robert  Atkyns  the  fiither,  and  demiiied  to 
the  plaintifil 

Two  great  questions  arose  upon  this  case :  1st,  Whether  the 
recovery  was  good.  2dly,  whethipr,  supposing  tbe  recovery  wa^ 
bad,  the  plaintiff  was  barred  by  the  statute  of  Bmitations. 

The  Court  of  King's  Bench  being  of  opinion  that  the  r^ov* 
ery  was  bad,  it  then  became  necessary  to  determine  whether  the  ^'^  '^**»  '^ 
lessor  of  the  plaintiff  had  made  an^entry  witlun  twenty  years  af- 
ter his  title  accrued;  «for  otherwise  ho  wasbarredof  hi9  rem*         #  4'g{ 
edy  by  the  statute  of  limitations. 

Toi.  Ill,    .41  - 
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Lord  Mansfield  delivered  the  opinion  of  the  Court.     He  said, 
an  ejectment  was  a  possessory  remedy^  and  only  competent  when 
'   the  lessor  of  the  plaintiff  might  enter  ;  therefore  it  was  alwaj* 
ne<9essary  for  the  plaintiff  to  show  that  his  lessor  had  a  right  to 
enter,  by  proving  a  possession  within  twenty  years,  or  accounting 
for  the  want  of  it,  under  some  of  the  exceptions  allowed  by   the 
statute.     Twenty  years  adverse  possession  was  a  positive  title 
to  the  defendant.     It  was  not  a  bar  to  the  action,  or  remedy  of 
the  plaintiff  only,  but  took  away  his  right  of  possession ;  every 
plaintiff  in  ejectinent  must  show  a  right  of  possession,  as  well 
^  as  of  property,  therefore  the  defendant  need  not  plead  the  statute 
as  in  the  case  of  actions.     The  question  then  was,  whether  it 
appeared  that  the  lessor  of  the  plaintiff  might  enter  when  he 
brought  the    ejectment.     Sir    R.   Atkyns  died  without  issue 
male  in  1711,  and  in  1712  Lady  Atkyns  the  jointress  died.  Then 
accrued  the  title  of  the  lessor  of  the  plaintiff;  his  only  eicuse  for 
not  entering  was,  that  l«e  was  prevented  by  the  lease  to  the  three 
Dacres.    That  upon  the  death  of  Thomas  Daeres,  the  surviving 
lessee,  in  1753,  a  new  title  of  entry  accrued,  upon  which  he  en- 
tered and  brought  his  ejectment.     Three  answers  were  given, 
any  one  of  which,  if  well  founded,  was  sufficient.    L  That  the 
lease  was  absolutely  void,  and  of  no  effect  2.  If  good,  it  deter- 
mined by  the  estate  tail  being  spent  by  the  express  tenor  of  the 
demise.  3.  If  subsiBting,  yet  upon  the  extinction  of  the  estate 
tail,  it  was  a  trust  to  attend  the  inheritance  in  the  lessor  of  the 
plaintiff,  and  made  part  of  his  title  deeds  ;  therefore  could  not 
*  497         stop  the  statute's  nmning,  to  protect  *an  adverse  possession, 
nor  g^ve  him  any  new  right  of  entry. 

1^.  That  the  lease  was  roid.  Sir  R.  Atkyns  the  father  be- 
ing only  tenant  for  life,  eouM  by  virtue  of  his  ownership  make  no 
estate  to  continue  after  his  death :  tins  lease,  therefore,  after  his 
death  could  only  be  supported  by  his  power,  if  it  was  made  pur- 
suant to  it  It  was  no  lease  at  all :  the  very  definition  of  a 
lease  was,  a  contract  between  landford  and  tenant,  by  which 
both  were  bound  in  mutual  8tipulati<ms  :  it  professed  being  made 
by  Sir  R.  Atkyns  on  the  one  part,  and  the  three  Dacres  on  the 
other  part,  but  it  was  not :  the  Dacres  were  not  bound,  they 
never  executed  it  or  any  counterpart.  It  did  not  appear  they 
knew  or  consented  to  the  making  of  it  The  deed  never  was 
out  of  Sir-R.  Atkyns's  own  possession.     It  was  not  found  that 

c-^ls^*^^  '*■  ^^  ''^^  ^^^  ^^  resenred, .  nor  was  there  a  covenant  for  pay- 
ment of  the  rent 

20.  Supposing  this  pocket  undelivered  grant  of  the  ideal  m- 
corporeal  freehold,  a  good  execution  of  the  power,  it  was  aigued 
that  it  determined  with  the  estate  tail ;  the  only  cause  <tf  the 
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grant  bemg,  to  preserve  the  reversion  during  the  estate  tail, 
which  qaalified  the  grant,  and  amounted  to  a  limitation  :  there 
being  no  technical  words  necessary  to  express  a  contingency 
upon  which  an  estate  for  lives  might  sooner  determine.  Tfa« 
deed  might  have  said  expressly,  "  if  the  heirs  male  of  Sir  Robert 
Atkyns  the  son  continued  so  long"  or,  **  that  the  lease  should 
determine,  if  during  the  lives  the  estate  tail  should  be  spent  :** 
and  the  intent  of  the  deed,  plainly  expressed,  was  tantamount* 
So«  Suppose  it  subsisted ;  it  was  as  a  trust,  and  disposed  of  is 

*  such,  to  attend  the  inheritance  of  the  ♦lessor  of  the  plaintiff,  *  49S 

which  came  into  possession  in  1712,  when  his  title  apd  right  of 
entry  accrued.  The  lease  was  one  of  his  muniments  ;  a  mere 
weapon  in  his  hands  :  and  it  would  be  going  a  great  way  to  say 
that  such  a  form  should  take  from  an  adverse  possession  the 
benefit  of  the  statute.  But  the  Court  was  clear,  that  at  the 
trial  a  surrender  of  such  a  lease  might  and  ought  to  be  presumed 
to  let  in  the  statute  of  limitations.  The  special  verdict  not  having 
found  such  surrender,  the  Court  could  not  come  at  the  jus- 
tice of  the  case  in  that  shape.  It  was  unnecessary  to  go  into 
that  p<unt,  or  the  former :  and  it  would  be  very  improper  un- 
necessarily to  doit.     IftbeDacres  had  no  estate  by  virtue  of 

the  demise  in  1712,  then  the  ejectment  was  not  brought  within 

20  years  after  the  lessor's  title  accrued  ;  and  no  facts  were  found 
to  excuse  him  within  any  of  the  exceptions.  Therefore  the  court 
was  unanimously  of  opinion,  that  there  should  be  judgment  for 
the  defendants. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  and  the  ^  Bro.  ?arl; 
Judges  being  ordered  to  attend,  the  following  question  was  pro-  ^^^ 
posed  to  them ; — **  Whether  sufficient  appeared  by  the  special 
verdict  in  this  case,  to  prevent  the  lessor  of  the  plaintiff,  by 
force  of  the  statute  of  limitations  of  the  £lst  of  King  James  th9 
First,  from  recovering  in  the  ejectment  V*  Whereupon  the 
Xord  Chief  Justice  Willes,  having  conferred  with  the  rest  of  the 
Judges,  deUvered  their  unanimous  answer,—-^'  That  sufficient 
did  appear  by  the  special  verdict  in  this  cause  to  prevent  the  les- 
sor of  the  plaintiff,  by  force  of  the  statute  of  limitations  of  the 

21  Ja.  L,  from  recovering  in  the  ejectment.''  Whereupon  the 
judgment  of  the  Court  of  Kmg's  Bench  was  affirmed.  ^  ^  4d9 

•S5:  Where  a  person  acquires  a  second  rjg^tj  be  is  allowed  a  ^conS  RWrt 
new  period  of  twenty  years  to  pursue  hb  remedy ;  ibough  he  has  accmei,  a 
neglected  the  first.     It  being  a  maxim  of  law,  ii^atido  duajura  ^^^^,  ^^ 
in  unapiTiona  concurrunt^  iBquum^at  ae  H  essent  M  diwenk.  Hant  ▼.' 

S6.  A  tenant  in  tail  of  lands  held  in  ancient  demesne,  contay-  ^^'339; 
ed  them  by  fine,  in  the  ooort  of  ancient  demesne,  to  thn»e  per-  %  sa^k.  4xi. 
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•onu  for  their  lives ;  he  afterwards  levied  another  fine  of  the 
reversion,  in  the  same  court,  to  the  use  of  himself  and  his  heirs. 
It  was  determined,  that  the  first  fine  created  a  discontinuance 
of  the  estate,  and  took  away  the  entry  of  the. issue  in  tail,  during 
the  lives  of  the  three  persons  to  whom  the  first  fine  was  levied  ; 
but  that  the  second  fine  did  not  make  any    discontinuance : 
therefore,  although  the  issue  in  tail  had  neglected  to  bring  bis 
foTimdon  within  twenty  years  after  the  death  of  his  ancestor, 
when  bis  right  first  accrued,  yet  when  the  last  Kfe  dropped,  the 
discontinuance  was  determined,  and  the  heir  acquired  a  new 
right  of  entry  ;  for  the  pursuit  of  which  he  was  allowed  by  the 
statute  21  Jac.  I.  a  new  period  of  twenty  years  *.  for  when  a 
person  has  a  right,  and  several  remedies,  the  discharge  of  one 
b  not  the  dbcharge  of  the  other ;  and  the  word  right  in  the 
statute  means  a  right  of  entry. 
r  ^«  ^v'd        Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  contended 
Tit.  ss!  for  the  plainti£^  l^.  That  the  fine  did  not  create  a  discontinuance, 

the  consequence  of  which  was,  that  the  right  of  entry  of  the 
issue  in  tail  commenced  immediately  on  the  death  of  the  tenant 
in  tail,  which  happened  in  1663,  above  twenty  years  before 
the  issue  entered  :  therefore  his  entry  was  barred  by  the  statute 
of  limitations, 
fjflft  *°*  That  the  discontinuance,  if  any,  did  not  determine  with 

^^  the  estate  for  three  lives,  but  still  continued  *to  bar  the  entry  of 

the  issue  in  tail,  by  the  common  law  ;  because  a  fee  passed  by 
the  first  fine  to  the  cognizee,  therefore  the  discontinuance  was 
of  the  whole  fee  :  but  if  the  first  fine  alone  did  not  work  a  dis- 
continuance in  fee,  yet  the  second  fine  and  warranty  did,  in 
order  that  the  warranty  ibight  be  preserved. 

So.  That  the  entry  vras  barred  by  the  statute  of  limitations, 
which  enacted,  that  no  person  should  ei^ter  into  lands  but  with- 
in twenty  years  after  his  right  or  title  Should  first  descend  or 
accrue.  In  this  case  the  first  right  or  title  that  descended  was  a 
right  of  action,  laz.  to  a  formedon^  which  accrued  to  the  issue 
immediately  on  the  death  of  the  tenant  in  tail,  which  happened 
above  thirty-five  years  before  ;  and  the  issue  having  neglected 
for  above  twenty  year^  to  sue  for  the  estate,  was  thereby  barred^ 
not  only  of  bis  action,  but  of  his  entry  also ;  for  otherwise,  a 
man  might  enter  into  lands,  when  he  had  no  way  by  law  to  re- 
cover them,  having  lost  that  rgmedy  by  his  own  default ;  which 
would  be  absurd  and  inconvenient,  with  respect  to  purchasers, 
and  the  disturbance  of  long  possessors. 

On  the  other  side  it  was  contended,  that  the  only  question  ia 
the  case  was,  whether  the  lessor  of  the  phuntiff  might  lawful^ 
enter,  after  the  determination  of  the  eitate  for  tbnee  live8>  grants 
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by  the  first  fine  ;  for  it  was  not  pretended  that  a  fine,  levied  ia 

a  court  of  ancient  demesne,   would  bar  an  estate  tail.     That  . 

the  first  fine  made  a  discontinuance  of  the  estate,  and  took  away 

the  entry  of  the  tenant  in  tail,  during  the  lives  of  the  lessees  only ; 

but  that  the  grant  of  the  reversion  by  the  second  fine,  did  not 

make  a  discontinuance  in  fee  ;  consequently,  when  the  last  life 

dropped,  in  1693,  the  discontinuance  was  determined,   and  the 

right  of  entry  revived  ;  therefore  the  issue  in  *tail  might  lawful-  *  501 

ly  enter,   and  was  not  barred  by  the  statute  of  limitations,  his 

right  not  accruing  till  1693.     The  Judgment  was  affirmed. 

37.  It  is  said  by  Lord   Hardwicke,  that  a  remainder-man  ex-  *  Ve«ey,  27?. 
pectant  on  an  estate  for  life  or  years,  to  whom  a  right  to  enter,  ^ 

or  bring  an  ejectment,  is  given  by  the  forfeiture  of  the  tenant  for  c.  lu 
life  or  years,  is  not  bound  to  do  so  :  therefore  if  he  comes  within 
bis  time,  after  the  remainder  attached,  it  will  be  good  ;  nor  can 
the  statute  of  limitations  be  insisted  on  against  him,  for  not  com- 
ing within  twenty  years  after  his  title  first  accrued  by  the  forfei- 

38.  With  respect  to  the  entry  which  is  required  to  preserve  a  o^Qtt  be  ^ 
right  of  possession,  it  has  been  resolved,  that  in  provfaig  an  entry  ^*  Land. 
or  claim,  it  is  necessary  to  produce  evidence  of  its  having  been  ^    .     ^ 
made  upon  the  land  claimed  ;  unless  there  be  a  special  reason  to  s^Mod!  4€,^^^ 
the  contrary ;  and  also  that  it  was  not  a  casual  entry,  but  made 

'  animo  clamandi. 

'^     39.  If  a  person  is  prevented  by  force  or  violence  from  enter-  J-jt  M19. 

/  ing  on  lands,  he  must  then  make  his  claim  as  near  the  land  as  he     "'  *        ' 

can ;  which  in  that  case  will  be  as  effectual  as  if  he  had  made  an 

actual  entry. 

40.  If  a  person,  having  a  right  of  entry  into  a  freehold  estate,  i  ^ui.  Ah. 
enters  upon  part  of  it,  such  entry  will  be  adjudged  good  for  all 
possessed  by  one  tenant ;  but  where  there  are  several  tenants,    . 
there  must  be  entries  on  each  of  them  :  a  special  entry  into  a 

bouse,  with  which  lands  are  occupied,  claiming  the  whole^  is 
however  a  good  entry  as  to  the  lands. 

41.  On  a  special  verdict,  the  single  question  was,  whether  the  Greer. Rolla, 
entry  of  eesttd  que  trust  would  be  sufficient  to  avoid  the  statute  1  ^  Rajm. 
of  limitations  of  SI  Ja.  L     It  was  held  clearly  by  the  whole 

Court,  that  such  entry  was  'sufficient  to  avoid  the  statute  ;  and  *  &0t 

that  they  would  not  hear  any  argument  on  the  point. 

42.  By  the  stat  4  Ann.   c.  i6.  $  16.  it  is  enacted,  that  no  byl/'llIrtteSf 
claim  or  entry  to  be  made  of  or  upon  any  lands,  tenements,  or    , 
hereditaments,  shall  be  sufficient  within  the  statute  of  limitations,  '     - 
unless  upon  such  entry  or  claim  an  action  shall  be  commenced 

within  one  year  after  the  making  of  such  entry  or  claim^  and  be 
prosecuteil  with  effect. 
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8ftTro|iiath6      4J.  By  the  stat.  21  Ja,   I.  c.   16.  §  2.  it  is  provided,    "thai 
ta  .       ac.   .^  ^^^  person  or  persons  that  shall  be   entitled  to  such  writ  or 
writs,  or  that  dhall  have  such  right  or  title  of  entry,  shall  be,  ai 
the  time  of  the  said  right  ot  title  first  descended,  accrued,   come, 
or  fallen,  within  the  age  of  twenty*one  years,   feme  covert,   mm 
€ompo9  menlw,  imprisoned,"  or*  beyond  the  seas,  that  then  sacb 
^  ,      person  and  persons,  and  his  and  their  heir  and  heirs,  shall  or 
^  may  notwithstanding  the  said  twenty,  years  be  expired,  bring  his 

'  action  or  make  his  entry,  as  he  might  have  done  before  this  act ; 

'    *,  so  as  such  person  and    persons,  or  his  or   their  heir  or  heira» 

shall,  within  ten  years  next  after  his  and  their  full  age,  discoT- 
erture,  coming  of  sound  mind,  enlai^ement  out  of  prison,  or  coin- 
ing into  this  realm,  or  death,  take  '  benefit  of  and  sue  forth  the 
same,  and  at  no  time  after  the  said  ten  years. 
Doe  T.  Jonei,      44.  Upon  the  construction  of  this  clause,  it  has  been  held 
^^\^^^^'  that  the  disabilities  here  mentioned  must  exist  at  the  lime  when 
u,  ./f  /'  rH.  ,^..  ^^jjg  j.jgjj^  gyg^  accrues ;  for  if  the  time  once  begms  to  lun,  no 

CV^i^  -  "t^  V  .'subsequent  disability  will  avail. 

P    ^  J  -  4^'  ^^  &  modern  case,  where  the  ancestor  died  seised,  leaving 

•311, 6  East,     a  son  and  a  daughter  infants,  and  on  the  death  of  the  ancestor,  a 

D^  «o*^4^  ^'  stranger  entered  ;  the  *son  soon  after  went  to  sea,  and  was  sup* 

Taunt  826.     posed  to  have  died  abroad,  within  age.     It  was  held  that  the 

*  503         daughter  was  not  entitled  to  twenty  years,  to  make  her  entry 

after  the  death  of  her  brother,  but  only  to  ten  years  :  more  than 

twenty  years  having  elapsed  in  the  whole  since  the  death  of  the 

person  last  seised. 

^         46.  All  natural    persons,  and  all  estates  in  land,  whether 

•oni  and      '  freehold  or  leasehold,  are  within  the  statutes  of  limitation  ;  aa 

Ettatei  theia  also  customary  rents,  of  which  seisin  is  the  proper  proof :  and 

SUtutei  ex-         ..       J  .      A  _.  I.  r     r       r 

tend.  2  init    ^^^  ^^^  service  to  a  court  baron. 

95.  Eidridga  47.  It  »  Said  by  Lord  C.  B.  Gilbert,  that  the  statutes  of 
Cowp?2i4.  limitation  extend  to  copyhold  estates  ;  being  made  for  the  pre« 
Ten.  178.  servation  of  public  quiet ;  and  no  ways  tending  to  the  prejudice 
of  the  lord  or  tenant ;  that  actions  concerning  copyholds  are  as 
fully  and  plainly  within  the  words  of  these  acts,  as  any  other 
3  Tern  R.  actions  ;  so  there  is  no  reason  to  exclude  them  from  the  mean« 
132.  ing.     And  Lord  Kenyon  held,  that  in  the  case  of  a  copyhold^ 

there  could  be  no  entry  for  a  forfeiture  after  twenty  years. 

Tit.  25. 1 70«       ^^'  Offices  with  fees  and  profits  are  within  the  intent  and 

meaning  of  the  statutes  of  limitation.    Thus  in  the  .  contest 

which  took  place  in  the  House  of  Lords  in  1781,  for  the  office 

of  Great  Chamberlain  of   England,  the  Judges  being  asked 

whether  the  right  of  Lord  Percy  tcr  that  office  was  barred  by 

TQlfU^m.  ^*^«  statute  of  limitation,  they  answered,  that  there  having  been 

'an  adverse  possession,  of  more  than  sixty  years  against  hixn. 
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without  any  actual  seisin   in  him  or  his  ancestor^,  his  right 
would  be  barred  in  any  real  action  by  the  statute  of  limitation. 

49.  There  are  several  persons  and  estates  that  arc  not  com-  ^T^*  •'J?  "®* 
prahended  within  the  statutes  of  limitation  ;  *  which  are  there-  *  •  qq^ 
fore  not  affected  by  a  nonclaim  for  any  indefinite  period. 

50.  Ecclesiastical  corporations,  and  generally  all  ecclesias-  EGcleilastical 
tical  persons,  seised  in  right  of  their  churches,  being  restrained  CorporatioM. 
from  alienation  by  several  positive  laws,  are  not  within  any  of 

the  statutes  of  limitation;  and  therefore  cannot  bar  their  sue-  ^^   ^  • 
eessors  by  neglecting  to  bring  actions  for  recovery  of  their  pos*  CoiL  Cast, 
sessions  within  the  time  prescribed  by  these  statutes  ;  but  an  '^^^  ^^* 
ecclesiastical  person,  who  is  guilty  of  this  neglect,  will  himself  Piowd.358. 
be  barred. 

51.  There  is  no  limitation  as  to  the  time  within  which  any  -^<*^o^*oi». 
action  touching  advowsons  is  to  be  brought ;  at  least  none  lat- 
er than  the  time  of  Rich.  I.     For  by  the  statute  1   Mary,  $  4. 

it  is  enacted,  that  the  statute  S2  Hen.  VIII.  shall  not  extend  to 
a  writ  of  right  of  advowson,  qu(ir9  impedit,  darrein  presentment^ 
^c.  And  by  the  statute  7  Ann.  c.  IS.  it  is  enaeted,  that  no 
usurpation  shall  displace  the  estate  of  the  patron ;  and  that  he  .  •  .... 
may  present  on  the  next  avoidance^  as  though  there  had  not  n. 
been  any  usurpation ;  which  provision  in  effect  takes  away  aU 
imitations  of  suits  about  the  right  of  patronage. 

52.  Tithes  belonging  to  the  church  are  not  within  the  stat-  q'^^*** 
ates  of  limitation,  because  the  nonclaim  of  the  former  rectors  of  MoaaeBdia*, 
a  parish  cannot  prejudipe  their  successors.    Nor  can  a  pre-  Sf^**i5'  '*^ 
scription  de  nan  decimando  be  set  up  against  a  lay  impropriator ;     ' 
though  long  possession  of  a  portion  of  tithes  will  create  a  title.  EHgnitieg. 

5S.  Dignities  or  titles  of  honour  are  not  within  any  of  the  i*it.  S6.  c  it 
statutes  of  limitation,  as  has  been  already  shown.  '  ^'* 

54.  It  has  been  shown  that  customary  and  prescriptive  rents  ?*^*  crtated 
are  cemprbed  within  these  statutes  :  *but  where  a  rent  is  ere-  » '5Q5 
ated  by  deed  or  grant,  of  which  the  commencement  can  be  shown,  1  Inst  lis  «• 
k  is  not  within  them.                                                                        lO^v™'  St' 

55.  A.  by  deed  indented  made  a  feoffment  in  fee  to  B.  and 

his  heirs  rendermg  lOs.  a  year  rent  to  A.  and  his  heirs ;  of  8  rIV*  w**** 
which  rent  the  heirs  of  A.  had  not  been  seised  for  40  years.  It 
was  determined  that  they  might  notwithstanding  distrain  for  it : 
for  the  statute  32  Hen.  VIII.  was  intended  to  operate  only 
where  the  avowant  was  driven  to  allege  a  seisin  by  force  of  some 
eld  statute  of  limitation  ;  and  that  was  when  the  sebin  was  ma- 
terial, and  of  such  force  that  it  should  not  be  avoided  in  avowry, 
although  it  were  by  enci^achment,  as  between  the  lord  and  tenant. 
But  in  the  case  of  reservation  or  grant  of  a  rent,  there  the  deed  is 
Mie  titky  aad  tiie  be^ning  thereof  appeasi ;  qo  encroachment 
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in  that  case  shall  hurt,  nor  is  any  seisin  material.  And  this 
construction  stands  with  the  words  of  the  act — ^^  No  man  shall 
make  avowry  and  allege  seisin,  &c."  ;  by  which  it  appears  that 
that  branch  extends  only  where  the  avowant  ought  to  allege  sei- 
sin. But  where  no  seisin  is  requisite,  it  is  out  of  the  words  and 
intent  of  the  act ;  for  it  intends  to  lunit  a  time  for  the  seisin, 
which  seisin  la  required  by  law  to  be  alleged  ;  and  not  to  com- 
pel any  one  to  allege  seisin,  where  sebin  was  not  necessary  be«- 
fore. 

56.  The  exemption  of  rent  out  of  the  statute  32  Hei^  YIII. 
should  be  understood  with  this  qualification  ;  that  the  certainty 
of  the  rent  should  appear  in  the  deed  ;  because  otherwise  the 
quantum  of  the  rent  is  no  more  ascertained  by  the  deed,  than  if 
there  was  not  one  existing.  If  therefore  the  rent  is  created  by 
reference  to  something  out  of  the  deed,  as  by  reserving  such 

♦  606  rent  ^as  the   person  resei-ving  pays  *over,  without  expressing 

what  that  is  ;  and  the  latter  not  having  commenced  by  deed,  is 
one  of  which  seisin  is  the  proper  proof.     In  such  a  case  seisin 

GowJaiiT'  2     *^  equally  necessary  to  both  .  rents ;  consequently  both  ought  to 

Tern.  S35.      be  equally  deemed  within  this  statute. 

'^r^t'iis^      ^^'  Fealty  is  within  the  letter  of  the  stat.  32  Hen.  VIII.: 

2 ^^95.    yet  Lord  Coke  says  that  fealty  and  all  other  incidental  services, 

4  Rep.  M)  b.  gueh  as  heriot  service,  or  to  cover  the  lord's  hall,  and  the  like  ; 
for  that  they  might  not  happen  within  the  times  limited  by  that 

King,  3  Lev.    ^^^  t  ^ere,  by  construction,  out  of  the  meaning  of  it. 

2^-  58.  Bond  debts  and  other  specialties,  are  not  within  the  stat- 

utes  of  limitation.     But  where  an  action  is  brought  on  a  bond, 

&c.  1  Barn    ^^^  ^^®  money  does  not  appear  to  have  been  demanded,  or  the 

434.  Oswald  interest,  within  20  years,  this  amounts  to  a  presumption  that  it 

270*  59.  We  have  seen  that  at  common  law  no  prescription  could 

be  maintained  against  the  King ;  nor  was  he  bound  by  the  stat* 
tempu?Aot    ^^  Hon,  YIII. :  and  this  privilege  extended  to  his  lessee. 

60.  Thus  where  A.  having  a  lease  from  the  Crown  for  99 
liee  v.  Nor-  years,  and  being  out  of  possession  for  more  than  20  years,  he 
ElL  331.  notwithstanding  recovered  in  ejectment ;  for  A.'8  possession  was 
Ran.  £j«ct     that  of  the  King,  against  whom  the  want  of  possession  could  not 

be  legally  objected. 

61.  By  the  statute  21  Ja.  I.  c.  2.  it  was  enacted,  that  a  quiet 
and  uninterrupted  enjoyment,  for  60  years  before  the  passing  of 
that  act,  of  any  estate  originally  derived  from  the  Crown, 
should  bar  the  Crown  from  any  right  or  suit  to  recover  such 
estate,  under  pretence  of  any  flaw  in  the  grant,  or  other  defect 
of  title.     Thb  act,  at  the  time  it  was  made,  secured  the  rights  of 

507         such  as  could  then  prove  a  possession  *of  60  years  ;  but,  from 
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its  nature^  vas  continually  diminishing  in  its  effect,  and  depart- 
ing from  its  principle ;  so  that  some  new  law  became  every  day 
more  necessary^  to  secure  the  possessions  of  the  subject  from  the 
claims  of  the  Crown. 

62.  It  was  therefore  enacted  by  the  statute  9  Geo.  III.  •.        ,  :-  i'^V?; 
16. — ►"  That  the  King's  Majesty  his  heirs  or  successors,  shall  /  *^v.*' 

not  at  any  time  hereafter  sue,  impeach,  question,  or  implead , 
any  person  or  persons,  bodies  politic  of  corporate,  for  or  in 
anywise  concerning  any  manors,  lands,  tenements,  rentsj  tithes, 
or  hereditaments  whatsoever,  (other  than  liberties  or  franchises) 
w  for  or  in  anywise  concerning  the  revenues,  issues^  or  profits 
thereof,  or  make  any  title,  claim,  challenge,  or  demand  for  or 
into  the  same,  by  reason  of  any  right  or  title  which  hath  not 
first  accrued  or  grown,  or  which  shall  not  hereafter  first  accrue 
and  grow,  within  the  space  of  60  years  next  before  the  filing, 
issuing,  or  commencing  of  every  such  action,  bill,  plaint,  in* 
formation,  commission,  or  other  suit  or  proceeding,  as  shall  at 
any  time  or  times  hereafter  be  filed, '  issued  or  commenced  for 
recovering  the  same,  or  in  respect  thereof;  unless  his  Majesty, 
or  some  of  his  progenitors,   predecessors,   or  ancestors,  heirs 
or  successors,  or  some  other  person  or  persons^  bodies  politic 
or  corporate,  under  whom  his  Majesty,  his  heirs  or  successors, 
any  thing  hath  «or  lawfully  claimeth,  or  shall  have  or  lawfully 
claim,  have  or  shall  have  been  answered  by  force  and  virtue  of 
any  such  right  or  title  to  the  same  rents,  issues^  and  profits  of  any 
honour^  manor^  or  other  hereditaments  whereof  the  premises  in 
question  shall  be  part  or  parqel,  within  the  space  of  60  years  ; 
or  that  the  same  have  or  shall  have  been  duly  in  charge  to  his 
Majesty,  or  some  of  his  progenitors,  predecessors  or  ancestors,  ^ 

heirs  *or  successors,  or  have  or  shall  have  stood  insuper  of  re- 
eord,  witliin  the  said  space  of  60  years.  ^' 

63.  Thep  ^statutes  of  limitation  only  fix  certain  periods  within  Wher* 
'  winch  different  real  and  personal  actions  may  be  brought,  in  J^^^'lf 

the  courts  of  common  law  ;  and  therefore  do  not  extend  to  the  Doctrine 
suits  in  equity.     But  the  limitation   of  suits  being  founded  in  {JoJjf"'**' 
public  conyeniencej  and  attended  with  so  much  utility,  the  courts  Treat  of  £q. 
of  equity  have  adopted  the  principles  established  by  these  stat-  f5v^^*,4^3' 
utes,  as  positive  rules  for  their  conduct.  io 466. 

64.  Thus  it  has  been  long  settled,  that  where  a  mortgagee  J'^^^*  ^*  ^' 
has  been  in  possession  for  20  years,  without  claim,  that  circum- 
stance may  be  pleaded  to  a  bill  for  redemption ;  unless  there 

be  an  excuse  by  reason  of  imprisonment,  infency,  coverture,  or 
absence.    For  as  20  years  possession  barred  an  entry  and  ^""**^  ^g' 
ejecfmeqt^there  was  the  same  reason  for  allowing  it  to  bar  a  rolls^isb. 
Vol..  111  42 
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redempticm.     It  follows  that  SO  years  possesion  constitates  a 
jpood  title  in  equity  ;  because  the  only  remedy  there,  b  by  b3L 
Smith  T.  55,  Upon  a  bill    of   review  brought  between  30    and    40 

uMid.  note,  years  after  the  decree  pronounced,  Lford  Camden  said,  that  as 
pften  as  parliament  had  linuted  the  time  of  actions  and  reme'- 
dies  to  a  certain  period,  m  legal  proceedings,  the  Court    of 
Chancery  had  adopted  that  rule,   and  applied  it  to  similar  cases 
in  equity,     ^qr  when  the  lepslature  had  ^ed  the  time  at  law» 
it  would  have  been  preposterous  for  equity,  which  by  its  own 
proper  authority    always  maintained  a  limitation,  to  counte- 
nance Icuihes  beyond  the  period  to  which  they  were  confined  by 
parliament.     Therefore  in  all  cases  where  the  legal  right  had 
been  barred  by  parliament,  the  equitable  right  to  the  si^ne  thing 
luiwardi  T.    {tad  been  concluded  by  the  same  bi^r.     The  House  of  Lords 

2  eTo/pail.    had  therefore  determined,  that  20  *years  should  bar  a  bill  of 
On.  98.  revivor,  because  the  statute  qf  Will*  III.  had  barred  all  writs 

^^^    «    of  error  after  that  period. 
^  66.  There  are,  however,  several  cases  in  which  courts  of 

equity  havfs  reru9ed  to  adopt  the  principles  of  the  statutes  of  lim« 
itatibn.     Thus  it  is  generally  said,  that  a  trust  is  not  within  the 
statutes  of  limitation  ;  but  this  proposition  only  applies  to  casea 
arising  between  a  cestui  que  trust  and  his  trustee,  where  there  i^ 
LiAV6iiia  T.    1^0  adverse  possession*     And  Lord   Hardwicke  has  said,  that 
Makworth,     this  rule  does  not  hold  between  the  cestvi  que  trust  and  trustee 
325.    '     '     on  the  one  side,  and  strangers  on  the  other  :  for  that  would  be 
to  make  the  statute  of  no  force  at  all  ;  because  there  was  hardly 
any  estate  of  consequence  without  such  trust ;  and  so    the  act 
would  never  take  place.     Therefore,  where  a  cestui  que  trust  and 
bis  trustee,  were  both  out  of  possession  for  the  time  lipiited,  the 
party  in  possession  had  a  good  bar  against  both  of  them* 

67.  Where  fraud  is  charged,  the  defendant  cannot  plead  the 
statute  of  limitations  to  the  discovery  of  his  title,  but  must  an- 
swer to  the  fraud. 

68.  A  bill  was  brought  for  a  discovery  of  the  defendant'^ 
Cough,          title,  charging  fraud  in  the  defendant,  and  praying  to  be  let  into 

3  Atk.  65C.     possession  of  the  estate ;  the  defendant  pleaded  the  statute  of 

limitations,  both  to  the  discovery  and  relief. 

Lord  Hardwicke  was  of  opinion  that  the  defendant  could  not 
plead  the  statute  of  limitations  to  the  discovery  ;  but  must  an- 
swer the  fraud  ;  that  as  the  defendant  bad  pleaded  it,  it  was  in 
the  nature  of  a  demurrer ;  for  the  defendant  not  averring  any 
fact  to  which  the  plaintiff  might  reply,  but  resting  it  on  facts  of 
*  610  the  plaintiff's  own  showing;  if  he  was  to  *alIowthe  plea,  the 

plaintiff  could  not  take  exceptions  to  the  answer,   and  therefore 
overruled  the  plea. 
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69.  In  another  case  Lord  Hardwicke  is  reported  to  have  said  15  Vin.  Ab. 
— "  There  may  be  a  case  where  the  circumstance  of  concealmg  '^^'  P^'  ^• 

a  deed  shall  prevent  the  statute's  barring  ;  but  there  it  must  be 
a  voluntaiy  and  fraudulent  detaining :  for  to  say  that  merely 
having  an  old  deed  in  one's  possession,  shall  deprive  a  man  of 
the  benefit  of  the  act,  is  going  too  far ;  and  would  be  a  hard  con* 
struction  of  a  statute  for  quieting  possesnons  :  it  must  therefore 
be  an  intentional  concealment  **  "^ 

70.  A  legacy  given  out  of  real  property  is  only  recoverable  in  1  Vom.  «66. 
a  court  of  equity,  and  therefore  is  not  within  the  statutes  of  limi- 
tation!; from  which  it  follows,  that  length  of  time  alone  will  not 

bar  it ;  but  it  will  raise  a  presumption  of  payment,  which^  unless  H^^t**? ^  ^2 
repelled  by  evidence  of  particular  circumstances,  will  be  con- Vera.  21/ 
elusive, 

71.  In  a  modem  case,  where  a  bill  was  brought  for  the  pay-  ^®""  ^r. 
ment  of  a  legacy,  which  was  resisted  on  the  ground  of  presumed  2  Vei.  Jan! 
payment,  arising  from  the  length  of  time  that  had  elapsed  without  ^^* 

any  demand,  which  was  above  40  years  ;  and  because  the  rep- 
resentatives both  real  and  personal,  and  all  the  persons  who  could 
throw  any  light  on  the  subject,  were  dead  ;  Lord  Commisfiioner 
Eyre  said-<-**  It  is  a  presumption  of  fact  in  legal  proceedmgs  be- 
fore juries,  that  claims,  the  most  solemnly  established  on  the  face 
of  them,  will  be  presumed  to  be  satisfied,  after  a  certain  length  of 
time.  Courts  of  equity  would  do  very  ill  by  not  adopting  that 
rule,  so  essential  is  it  to  general  justice,  that  though  the  presump- 
fion  has  often  happened  to  be  against  the  truth  of  the  fact,  yet  it 
is  ^better  for  the  ends  of  general  justice,  that  the  presumption  ^  51 1 

should  be  made  and  favoured,  and  net  be  easily  rebutted,  than  to 
let  in  evidence  of  demands  of  this  nature,  from  which  infinite  mis- 
chief and  injustice  might  arise. 

The  Court  presumed  that  the  legacy  was  paid,  and  dismissed 
the  bill.  j-.-iv^.* 

72.  It  IS  said,  that  if  a  person  sues  in  Chancery,  and  pending  Emertoo, 
the  suit  there,  the  statute  of  limitations  attaches  on  his  demand,  ^  Vera.  503. 
and  his  bill  is  afterwards  dismissed,  the  matter  being  properly  de-  Mackenzie  ▼. 
ttrininable  at  law,  the  Court  will  preserve  the  plaintiff's  right,  and  7  Bro!'pari. 
will  direct  that  the  defendant  shall  not  plead  the  statute  of  limita-  Ca.  ^^. 
tions  in  bar  to  the  demand.     But  in  another  case  it  was  said  that  Ar  on  2  Cha. 
the  Court  of  Chancery  would  allow  the  statute  of-  limitations  to  ^J^-  ^^'^  ^^ 
be  pleaded,  unless  the  party  in  such  suit  was  stayed  by  act  of  the 

Court,  as  by  an  injunction. 
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Alienation  of 
Lands. 


^Section  1. 


THE  third  mode  of  acquiring  an  estate  by  parchase, 
is  alienation ;  under  which  is  comprised  every  method  where- 
1  last.  118  b.  i)j  estates  are  voluntarily  resigned  by  one  person,  and  accepted 
by  another.  Lord  Coke  says,  the  word  alienation  is  derived 
from  dUenare^  id  est,  alienum  facere  ;  vel  ex  nostra  dommo  m 
alienum  transferrer  sive  rem  aliquam  in  dominium  dlterius  transferrer 

2.  It  is  admitted  by  all  our  legal  writers,  that  an  unlimited 
power  of  alienation  existed  in  England  in  the  time  of  the  Sax- 

Wright,  1&4.  ons  :  that  upon  the  settlement  of  the  Normans,  and  the  estab- 
lishment of  the  feudal  law,  all  lands  became  unalienable  ;  and 
that,  during  the  reigns  of  William  L  and  his  sons,  the  doc- 
trine of  non-alienation  was,  for  various  reasons,  strictly  en- 
forced. 

3.  The  greater  part  of  the  real  property  of  the  kingdom  had 
been  dbtributed  among  the  Norman  barons,  as  strict  and  prop- 

2>is8ert.  c.  t.   er  feuds ;  upon  condition  of  military  service.    And  as  a  con- 
^  ^'  siderable  jealousy  prevailed  against  all  those  who  were  of  Sax- 

on origin,  lest  they  should  attempt  to  reinstate  themselves  in  their 
ancient  possessions  ;  great  care  was  taken  during  that  period, 
that  all  the  vassals  of  the  crown,  who  could  alone  be  depended 
on,  in  case  of  any  insurrection,  should  be  in  a  situation  to  per- 
form their  military  services. 

4.  The  first  step  towards  a  liberty  of  alienation,  was  that  by 
which  the  tenant  was  permitted  to  alienee,  with  the  consent  of  his 
lord.     This  rule  was  adopted  from  the  maxims  which  then  pre- 

rn.  vailed  on  the  Continent,  and  gave  rise  to  fines  for  alienation. 
7.  c  1.'  *  But  in  England  the  tenant  could  not  dispose  of  his  land  *even 
N***iwr"^  with  the  consent  of  his  lord,  unless  he  had  also  obtdned  the 
iVnght,  167.  consent  of  his  next  heir  :  it  Was  theref<M*e  very  common,  in  an- 
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cknt  feofixnents,  to  express  that  the  afienation  was  made,  with 
the  consent  of  the  feoffor's  heir. 

5.  The  power  of  alienation  was  farther  extended  hy  li  law  of 
Hen.  I.  c.  70.y  which  allowed  a  man  to  dispose  of  lands  pur- 
chased by  himself.  EmptUmBB  vero^  vel  deinceps  acquitianes 
suas  det  ad  magis  velit.     Si  Bockland  habeat,  qimm  ei  parerUes 

sui  dede  runtj  non  mitiat  eum  extra  cogncUionem  suam.  L*b  7       i 

6.  GlanTiUe  has  given  us  a  very  circumstantial  account  of  the 
law,  as  it  stood  in  the  reign  of  Hen.  11.,  respecting  alienation  ; 
from  which  it  appears  that  the  power  of  disposing  of  lands  was 
then  considerably  enlarged  ;  and  a  right  of  alienation  seems  to 
have  been  soon  after  extended  to  all  lands  which  a  person  had 
himself  acquired,  provided  they  had  been  conveyed  to  him  and 
his  assigns  ;  and  also  to  a  fourth  part  of  all  lands  acquired  by 
descent ;  without  the  consent  of  the  heir. 

7.  There  was  also  a  particular  mode  of  alienation,  which  ap-  Subinfeuda- 
pears  to  have  been  always  allowed ;  and  in  the  feudal  law  is  cal-  Di„'^yt.  c. 
led  subinfeudation  : — Where   the  proprietor  of  a  feud  granted  a  2  n4. 
proportion  of  it,  to  be  held  of  himself.     The  king's  chief  tenants 
adopted  this  practice,  immediately  after  the  Conquest,  in  order 

that  they  might  be  able  to.  perform  their  renders  ;  for  most  of 
them  held  their  lands  by  the  service  of  several  knights. 

8.  Thus  it  appears  from  the  Black  Book  of  the  Exchequer, 
published  by  Hearne,  that  in  the  reign  of  Henry  H.  the  king's 
tenants  had  created  a  vast  number  of  knights  fees,  to  be  held  of 
themselves. 

♦9.  The  practice    of  subinfeudation  produced  a  grievance,  *  ^ 

much  complained  of  in  those  days.  The  persons  who  held  of 
the  king's  chief  tenants  began  to  grant  to  others  still  more  mi« 
nute  estates,  to  be  held  of  themselves,  and  were  so  proceeding 
downwards  in  infinitum^  till  the  superior  lords  observed,-  that  by 
this  method  they  lost  all  their  feudal  profits  ;  which  fell  into  the 
hands  of  these  mesne  or  middle  lords.  Besides,  these  mesne 
lords  were  by  this  means  less  able  to  perform  their  military 
services. 

10.  This  caused  an  article  to  be  inserted  in  magna  charta 
prohibiting  subinfeudation,  unless  sufficient  was  left  to  answer 

the  services  due  to  the  superior  lord.     Julius  liber  homo  det  de  g  g^' 

oetero  amplius  oticttf,  vel  vendat  alicui  de  terra  mo,  quam  tU  de  . 
reriduo  terrm  suoe  posait  sufficienter  fieri   domino  feodi   servilium 
ei  debitumy  quod  pertinet  ad  feodum  Ulud, 

11.  The  inconveniences  which  followed  from  the  practice  of  S  Inat.  66. 
subinfeudation,  produced  the  statute  otquia  emptor ee  terrarum  ;     ^* 
which,  reciting  the  losses  sustained  by  the  great  lords,  exact- 
ed— Q^od  de  cetero  lioeat  vnicuique  libero  homini  terras  suas  seu 
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Vol.  1.  54. 


ritz.  N.  B. 
175. 

Fines  for 
AlieDatioo. 

17  Edw.  2. 
c.  6. 
Wright,  162. 


Idem,  165. 


Idem,  166. 


*   8 


T^n.  166. 


tenementa  sua^  stu  partem  inde  <id  voluntatem  ^am  vendere  :  Un 
tamen  quod  feoffatua  teneat  terram  illam  $eu  tenementum  iUud  de 
capitall  domino  feodi  ilti'usy  per  eadem  serviHa  et  consuetudines^ 
per  qua  feoff  alar  mus  ilia  prius  tenuit. 

12.  Sir  Martin  Wright  observes,  that  this  statute  took  from 
the  tenants  of  conamon  lords  the  feudaMiberty  they  claimed,  of 
disposing  of  part  of  their  lands,  to  hold  of  themselves  :  and  in- 
stead  of  it,  gave  them  a  general  liberty  to  sell  all,  or  any  part, 
to  hold  of  the  next  immediate  lord  ;  which  they  could  not  have 
done  before,  without  consent. 

*1S.  Neither  magna  charta^  not  the  statute  of  qtda  emplores, 
extended  to  the  king's  immediate  tenants  ;  who  seem  to  have 
been  so  strictly  restrained  from  alienation,  that  they  were  not 
permitted  to  dispose  of  their  lands  even  to  their  eldest  sons. 
Thus  it  appears  Irom  the  Rolls  of  Parliament,  that  in  18  Edw. 
I.  Gilbert  de  Humfraville  petitioned  the  king  for  license  to  en- 
feoff his  eldest  son,  and  his  wife,  of  the  manor  of  Overton ;  to 
hold  of  the  said  Gilbert  during  his  life,  and  after  his  death,  of 
the  chief  lord,  by  the  usual  services  ;  to  which  the  king  answer- 
ed Rex  non  vult  aHquem^  mediumy  et  ideo  non  concessit, 

14.  This  restraint  upon  the  king's  immediate  tenants  is  sup- 
posed to  have  been  indirectly  removed  by  the  siBtute  de  preroga^ 
tiva  regis  ;  by  which  it  was  declared,  that  no  person  who  held 
of  the  king  in  capite^  by  military  service,  should  alien  the  greater 
part  of  the  land,  so  that  the  remainder  were  not  sufficient  to  an- 
swer his  services,  without  the  king's  licence.  In  consequence 
of  this  law,  the  king's  consent  was  necessary  to  every  aliena- 
tion of  his  tenants  in  capite ;  and  it  became  a  question,  whether 
if  such  tenant  aliened  without  licence,  the  land  was  not  forfeit- 
ed ;  or  whether  the  king  should  only  seize  it  by  way  of  distress, 
till  a  fine  should  be  paid  for  the  contempt.  This  was  settled  by 
the  statute  1  Edw.  III.  c.  12.,  by  which  it  was  enacted,  that  in 
all  cases  of  alienations  by  tenants  in  capUe,  the  king  should  not 
hold  the  land  as  forfeited,  but  should  have  a  reasonable  fine  in 
the  Chancery. 

15.  It  remained  much  longer  a  doubt  whether  the  king's  te- 
nants might  have  aliened  any  part  of  their  lands,  to  hold  of  them- 
selves ;  as  the  tenants  of  inferior  lords  might,  before  the  statute 
of  quia  emptores.  But  such  alienations  made  by  tenants  who 
held  of  *King  Hen.  III.  or  other  kings  before  hun,  were  at 
length  made  good  by  the  statute  34  Edw.  III.  c.  15. ;  saving 
to  the  king  his  prerogative  of  the  time  of  his  grandfather,  and 
of  his  own  time. 

1 6.  Sir  Martin  Wright  observes,  that  it  is  extremely  doubt- 
ful what  prerogative  was  here  saved  to  the  Crown,  but  it  is  per- 


.«*-■ 
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f^ctly  clear  that  fines  for  alienation  were  established  by  the  stat- 
ute 1  Ewd.  III.  :  and  after  this  ac^  Lord  Coke  says,  writs  of  ^^v^«7* 
quo  tUtdo  ingressus  esty  issued  from  the  Exchequer,  to  help  the 
king  to  bis  reasonable  fine  ;  whereupon  the  feoffee  was  driven  to 
plead,  to  his  great  charge  and  trouble.  It  was  therefore,  upon 
.inference  with  the  king's  officers  and  the  judges,  ordained,  see- 
hig  the  king's  tenants  could  not  alien,  without  licence, .  for  if 
they  did  they  should  pay  a  fine  ;  that  for  a  licence  to  be  obtain* 
jed,  the  king  should  hare  a  third  part  of  the  annual  value  of  the; 
land,  which  was  holden  reasonable  :  if  the  alienation  was  with- 
out licence,  then  a  reasonable  fine,  by  the  statute,  was  to  be 
paid  by  the  alienee  ;  which  they  resolved  to  be  one  year's  value. 

17.  'Thus  continued  the  law  till  the  abolition  of  military  ten- 
ured by  the  statute  12  Cha.  II.  c.  24,  which  takes  away  alt 
fines  for  alienations,  seizures,  and  pardons  for  alienations,  and 
all  charges  incident  thereunto  ;  saving  fines  for  alienation  due 
by  the  customs  of  particular  manorn  and  places  ;  so  that  all 
fireehold  estates  became  thereby  alienable  without  licence  or  fine*  ..^ 

18.  With  respect  to  the  different  modes  of  alienation,  or  rath-  Klnds^of 
er   the  legal   evidences  0f  the  transmission  of  real  property,  Atiarancorii 
they  are  called  the  common  assurances  of  the  realm,  whereby 

every  man's  estate  is  assured  to  him  ;  and  all  controversies 
doubts,  and  difficulties  are  either  prevented  or  removed^ 

*Of  these  there  are  four  kinds  ;  L.  Deeddor  matters  in  j>at#,  ^ 

which  are  assurances  transacted  between  two  or  more  private  ^7.)^°^''^ 
/persons  in  the  country  ;  that  is,  according  to  the  old  law,  upon 
I  the  very  spot  or  piece  of  land  to  be  transferred.     2.  Matters  of 
'  record,  or  assurances  transacted  only  in  the  King's  public  courts 
of  record.     3.  Assurances  deriving  their   effect  fi:om  special 
custom,  obtaining  in  some  particular  places  ;  and  relating  only 
to  some  particular  species  of  property^     4.  A  devise  contdned 
in  a  person's  last  will  and  testament,  which  does  not  take  efiecl 
till  after  his  death.  OftDt** 

19.  A  deed  is  a  writing  on  parchment  or  pap^r,  sealed  and 
delivered,  to  prove  and  testify  the  agreement  of  the  parties,  T^tfcfc.  60. 
whose  deed  it  is,  to  the  things  therein  contained.     It  is  dome<k  (t  Comm* 
times  called  a  charter,  chu/rtay  from  its  materials ;  but  most  usu-  *^**^ 
^llj)  when  applied  to  the  transactions  of  private  persons,  it  19 

called  a  deed  }  in  Latin,  fdclum  ;  because  it  is  the  most  solenm; 
<uid  authentic  act  that  a  man  can  perform,  in  the  disposal  of  hia 
property* 

20.  It  is  probable  that  every  alienation  of  land  was  very 
0<>Qu  accompanied  with  some  written  evidence  y  though,  in  the 
time  x>Cthe  Saxons,  a  legal  transfer  might  be  made  of  lands  by 

.  <2$itam  ceremonies,  without  any  charter  or  writing.     Thus,  Ib* 
i-Vw..  IV.  44 
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*  gttlphus  in  his  History  of  the  Abbey  of  Croyland,  says — < 
ferebarUwr  mtUta  pra^dia  rmdo  verboy  absque  seripto  vel  charta ; 
tantum  cum  domni  gladio^  ^alea^  vel  cornUy  vel  craiera  ;  tt  plu^ 
rima  tenementa  cum  calcariy  cum  strigiliy  cum  a:ru;  ei  nonuUa 
cum  sagitta.  Deeds  or  charters  were  notwithstanding  ift  use  at 
that  time.  These  were  generally  called  gewrite  or  writings ; 
the  particular  deed,  by  which  a  free  estate  might  be  conveyed, 
was  called  landboc,  libellus  de  terras  a  donation  *or  grant  of 
land ;  and  the  land  thus  granted  was  called  bocMq/nd. 

21.  Upon  the  introduction  of  the  Norman  customs^  the  sol- 
emn and  public  delivery  of  the  possession,  in  imitation  of  the 
feudal  investiture,  became  essentially  necessary  to  the  transfer 
of  land ;  and  was  alone  sufficient  for  that  purpose.  But  as 
written  charters  constituted  a  much  better  species  of  evidence  of 
the  agreement ;  a  charter  or  deed,  in  imitation  of  the  breve  tes^ 
tatum  of  tt(e  feudal  law,  was  usually  prepared  and  executed,  and 
delivered  to  the  purchaser,  at  the  same  time  with  the  land. 

22.  The  increase  of  commerce  and  wealth  having  introduced 
a  greater  degree  of  refinement  of  mtoners,:  agreements  and  con- 
veyances became  more  complex,  which  produced  an  universal 
practice  'of  reducing  them  into  writing :  but  still  lands  might 
have  been  transferred  by  a  verbal  contract  only,  provided  it  was 
attended  with  a  solemn  and  public  delivery  of  the  possession, 
till  the  latter  end  of  the  reign  of  King  Charles  II. 

23.  Deeds  are  divided  into  two  sorts ;  deeds  poll,-  or  cut  in  a 
straight  line  ;  and  deeds  indented.  A  deed  poll  is  not,  strictly 
.speaking,  an  agreement  between  two  persons ;  but  a  declaration 
oi  some  one  particular  person,  respecting  an  agreement  made  by 
him  with  some  other  person.  Thus,  a  feoflfment  from  A.  to  B. 
by  deed  poll,  is  not  an  a^^ement  between  A.  and  B.,-  but  rath- 
er a  declaration  by  A.  addressed  to  all  mankind,  informing 
them  that  he  thereby  gives  and  enfeoffs  B.  of  certain  lands 
therein  described.  It  was  formerly  called  charta  de  una  parte^ 
and  usually  began  thus,  Sciant  pracesentes  et  futuri  quod  tgo, 
A.  &c. ;  and  now  begins  in  these  words,  Know  all  men  by 
these  presents  that  I,  A.  B.  have  given,  granted,  and  •enfeoff- 
ed, and  by  these  presents  do  give,  grant  and  enfeoff,    &c. 

24.  An  indenture  is  a  mutual  agreement  between  two  or 
more  persons,  whereof  each  party  hft^  usually  a  copy.  For- 
merly, when  deeds  were  mare  concise  than  they  are  at  present, 
it  was  usual  to  write  both  parts  on  the  same  skin  of  parchment, 
with  some  words  or  letters  of  the  alphabet  written  between 
them,  through  which  the  parchment  was  cut  in  acute  angles, 
imiar  dentium^  from  which  they  acquired  the  name  of  inden- 


TUk  XXXII.  Deed.  OA.  l$24— SO.  11 

tares,  or  deeds  indented,  in  such  a  manner  as  to  leave  half  the 
word  on  one  part,  and  half  on  the  other. 

25.  Lord  Coke  says,  to  constitute  an  indenture  it  is  abso-  ^9  ***  *^  *' 
luteiy  necessary  that  the  paper  or  parchment,  on  which  the 

deed  is  written,  be  cut  instar  dentium  on  the   top  or  side.     And  *  ^P*  *^* 

in  Stile's  case,  where  a  deed  was  produced  as' an  indenture, 

which  was  not  indented,  beginning  with  the  words  h(zc  indenturat 

it  was   adjudged  that  it  was  not  an  indenture,  although  it  was  In 

two  parts,   for  the  words  of  a  deed  cannot  n^ake  it  indented  ; 

but  to  the  making  of  an  indenture  there  ought  to  be  a  manual 

act  of  indenting  the  parchment  or  pjiper. 

26.  The  practice  has  long  been  to  cut  the  first  skin  of 
parchment  on  which  an  indenture  is  written  in  an  undulating 

line.     And  it  is  said  by  Sir  H.  Gwillim,   that  if  only  the  form  ^  ^^c-  Ak 
of  indenting  the  parchment  or  paper  be   yiranting,  this  is  not  ma- 
terial ;  for  it  might  even  be  done  in  court     No  exception  is 
therefore  now  taken  on  such  a  trifling  omission. 

27.  In  the  case  of  an  indenture,  there  ought  regidarly  to  be 
as  many  copies  of  it,  as  there  are  parties  :  and  ir hen  the  several 
parts  are  interchangeably   executed  by  the  several  parties,  that 

part  or  copy  which*  is  executed  by  the  grantor,  is  usually  "cal-  *  It 

led  the  original,  and  the  rest  are  counterparts.     Though  of  late 

it  is  most  frequent  for  all  the  parties  to  execute  every  part,  which 

renders  them  all  originals.     But  a  counterpart  of  a  deed  has  been  Eyton  r.  Eju 

admitted  to  be  sufficient.evidpnce  of  such  deed  :  and  a  convey-  Jj^t  P«*c.  ia 

-.         J  J  T     t  Cha.  llf. 

ance  decreed  accordmgiy. 

28.  If  there  happens  to  be  any  variance  between  the  indenture  Finches  Law 
and  counterpart,  it  shall  be  taken  as  the  deed  of  the  grantor  is,  i^^* 

and  the  other  shall  be'  intended  only  the  misprision  of  the  writer. 

29.  All  deeds,  whether  deriving  their  effect  from  the  common  a  D««d 
law,  or  the  statute  of  uses,  do,  immediately  upon  their  execution  transfen  tba 
by  the  grantors,  devest  estate  out  of  them,  and  put  it  in  the  party  oat  the  Ai- 
to  whom  the  conveyance  is  made,  though  in  his  absence,  and  with-  J?°*  ®'  *^ 
out  his  notice,  till  some  disagreement  to  such  estate  appears.  (1)    Gorton^t 

30.  This  doctrine  is  founded  on  the  principle,  that  the  assent  <^^^9  ^fra* 
of  the  party  wlio  takes,   is  implied  in  all  conveyances  ;  1.  Be-  Thompion  r. 
cause  there  is  a  strong  intendment  in  law,  that  it  is  for  a  per-  Leaciiu  2 
son's  benefit  to  take  :  and  no  man  can  be  supposed  to  be  unwil-  3^1^^^.  ^^^ 
ling  to  that  which  is  for  his  advantage.     2.  Because  it  would 

seem  incongruous  and  absurd,- that  when  a  conveyance  is  com- 
pletely executed  on  the  grantor's  part,  the  estate  should  continue 
in  him.  S.  But  the  principal  reason  why  the  law  will  not 
suffer  the  operation  of  a  conveyance  to  be  in  suspense,  and  to 

■'^'i— WM  ,     M,  !■  _l  I  ■!  ■■  '  ■'■        -■11  I  ■ 

(1)  See  9  Mast.  Rep.  307,  10  Mass  Rep.  456,  and  12  Man.  Kep.  450. 
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Mpect  die  agreement  of  the  party  to  whom  it  was  made^  is  ta 

Article  of        prevent  the  uncertainty  of  the  freehold.  (1) 

Agreement  31.  It  18  a  common  practice  for  persons  to  enter  into  an  ai^ 
tide  of  agreement,  preparatory  to  the  execution  of.  a  formal 
deed,  whereby  it  is  stipulated  that  one  of  the  parties  shafi  con- 

^  IS  ^^y  ^^  ^^^  other  certain  ^lands,  or  release  his  right  to  tbem^  or 

/execute  some  other  disposition  of  them.  An  article  is  therefore 
considered  as  a  memorandum  or  minute  of  an  agreement  to  make 
some  future  disposition  or  modification  of  real  property ;  and 

IMl  12.  0.  if  ^ch  an  instrument  will  create  a  trust  or  equitable  estate^   of 
which  a  specific  performance  will  be  decreed  in  Chancery. 
.    SS.  Articles  are  usually  entered  into  for  the  purchase  and 
sale  of  lands  ;  {or  the  taking  and  granting  of  leases  ;  for  mak- 
ing mortgages,  and  settlements  on  marriage. 

(1)  The  caae  of  Thomp&cn  v.  Leaeh^  as  it  was  finally  decided  in  the  UoQse  of  Loidfi 
inconformiw  with  the  opinion  of  Mr.  Justice  Ventris,  has  received  the  sanction  of 
the  King's  Bench  in  a  yoiy  late  case.  Townton  v,  Tiekdlj  et  aL  Z  Bam.  &.  Aid.  Rep. 
31.  The  -same  doctrine  was  held  in  WiU  y.  FnmkUnf  1  Binn.  50S.  "  The  plain* 
tiff's  counsel  concede,  sajs  Chief  Justice  TUgkman,  (pa^e  516.)  that  where  the  deed 
is  for  the  benefU  of  the  granUfy  it  is  reasonable  that  his  assetU  should  be  presumed. 
They  were  ri^t  in  this  concession.  I  think  it  reasonable  to  make  the  same  presompt 
tion,  where  the  grantee  is  required  by  the  deed  to  do  an  act  useful  to  his  neisfaboiary 
and  not  injurious  to  himsel£  This  presumption  is  liable  to  be  rebutted  by  lowing 
on  express  dissent,  A  man  cannot  be  (breed  to  accept  a  conveyance  against  faia 
will."  , 

It  has  been  holden  also  that  the  title  to  an  estate  does  not  pass  out  of  the  grantor 
to  the  grantee  until  the  deed  be  accepted  by  the  srantee,  because  no  man  can  make 
'  another  his  grantee  without  his  consent :  and  a  deed  made  to  a  man  with  all  requi* 
site  formalities,  and  even  entered  in  the  public  Registry,  would  be  null,  if  not  after- 
wards accepted  by  the  grantee.  Harrison  v.  PAtSipff  Academy^  12  Mass.  Rep.  461. 
In  Towscny,  7Yclr«Q,  ei  al»  the  devisee  declared  his  dissent  by  deed  under  his  hand 
and  seal,  but  Mr.  Justice  Halroyd  seemed  to  ^nk  that  any  act  testifpng  (fisseat 
would  be  sufficient ;  and  compared  the  case  to  that  of  a  devise  to /nit  executors^ 
one  of  whom  refused  to  take  out  administration  of  the  will,  and  to  join  in  a  sale  of 
the  estate ;  his  refusal  to  sell  was  held  a  refusal  of  the  estate,  and  the  sale  was  hdd 
good,  although  he  did  not  renounce  the  estate  by  matter  of  record  or  by  deed.  See 
also  Geddyj  et  d.  v.  BtiOer,  etux.3  Munf.  345,  and  AWaofi  v.  Carrvngtonj  4  Mun£ 
332,  pi.  9.  in  which  case  it  was  determined,  that  a  refusal  by  one  executor  to  sell  and 
convey  might  be  proved  by  declarations  in  pais,  or  presumed  from  circmiistance% 
without  any  renunciation  of  record.  See  also  Jones  y«  MaffeL  ef  fcx.  5  Serg.  ^ 
Raw{e,  523,  and  Jackson  v.  Bodle,  20  Johns.  Rep.  164. 
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Section  h 


WHEN  it  became  usual  to  reduce  all  agreements  into 
writing,  the  following  circumstances  were  deemed  necessary 
to  a  deed:  1.  fSufficient  parties  and  a  proper  subject-matter. 
?.  A  good  and  sufficient  consideration.  3.  Writing  on  paper 
or  parchment  duly  stamped.  4.  Words  sufficient  to  specify  the 
agreement,  and  buid  the  parties,  legally  and  orderly  set  forth. 
5.  Reading,  if  desired.  6.  Sealing  and  signing.  7.  Delive- 
ry.     8.   Attestation  by  witnesses. 

2.  The  first  requisite  to  a  valid  deed  is,  that  there  be  per-  ^ient^^PartTes. 
sons  able  to  contract  and  be  contracted  with,  for  the  purposes 
intended  by  the  deed ;  and  also  a  *  thing  or  subject-matter  to  be  *-  15 
icontracted  for.     So  that  in  every  deed  there  tnust  necessarily  be 

a  grantor,  a  grantee,  and  a  thing  granted. 

3.  All  those  who  have  any  estate,  right,  title,  or  interest 
whatevfsr,  either  at  law  or  in  equity,  in  that  which  is  the  sub- 
ject-matter of  a  deed,  must  necessarily  be  parties  to  it,  otherwise 
their  estates  or  interests  will  remain  in  them.  And  all  those 
who  are  intended  to  take  an  immediate  interest  under  a  deed  in- 
dented, must  also  be  parties  to  it,  by  sealing  it  But  a  person  g^'^'^'Hi*'' 
may  take  an  estate  in  remainder,  by  a  deed  to  which  he  is  not  a  vin.  Ab. 
party.     And  when  the  person  to  whom  a  remainder  is  limited,  ^'*'«  ^  *• 
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1  lD8t.  230  6.  enters  on  the  land,  he  then  becomes  bound  to  perform  the  condi- 
tions  contained  in  the  deed. 

4.  In  a  deed  poll,  the  person  to  whom  the  estate  is  granted 
Com.  Dig.  becomes  in  fact  a  party  to  it  Thus  if  A.  by  deed  poll  agrees 
Fait,  D.  1.      to  pay  a  sum  of  money  to  B.,   B.  shall  maintain  an  action  upon 

it,  though  he  be  a  stranger,  and  did  not  seal  it. 

5.  A  power  of  attorney  may  be  given  in  a  deed  poll  to  a 
I  Init  S3  *.    gtrnnger,  to  make  livery  of  seisin.^    Though  it  was  formerly 

held,  that  such  a  power  could,  in  an  indenture,  be  only  given  to 
one  of  the  parties  to  it. 

Who  may     |     6.  With  respect  to  the  persons  who  are  capable  of  conveying' 

DeeX^  ^^    I  ^y  deed,  it  may  be  laid  down  as  a  general  rule,  that  all  those 
I  who  have  attained  the  age  of  81  years,  ar3  of  sound  mind  and 
i  understanding,  and  not  under  the  power  of  others,  may  be  par- 
ties to,  and  bind  themselves  by  deed. 

7.  Persons  who  are  blind,  deaf,  or  dumb,  or  who  are  both 
*    •      deaf  and  dumb,  may  convey  by  deed  \  if  it  appear  that  not  with* 

^  _  standing  those  disabilities,  they  are  capable  of  comprehending 

the  nature  and  consequenceis  *of  a  deed,  and  can  express  their 

The  Queen,    Cleaning  by  writing  or  signs. 

Tit.  34.  8.  The  king  can  only  grant  and  take  by  matter  of  record  ; 

but  a  queen  consort  is  considered  by  the  common  law  as  a  feme 
sole  :  she  may  therefore  be  party  to  any  species  of  deed,  with- 
out the  king.  By  the  statute  39  &  40  Geo.  III.  c.  88.  $  8.  a 
queen  consort  is  enabled,  during  the  joint  lives  of  the  king  and 
such  queen  by  deed  under  her  hand  and  seal,  to  grant,  convey, 
alien,  and  dispose  of  any  manors,  &c.  which  shall  be  purchased 
by,  or  in  trust  for  her ;  or  which  shall  come  to,  or  devolve  up- 
on, or  vest  in  her,  or  any  person  or  persons  in  trust  for  her,  for 
any  estate  of  inheritance  or  freehold,  as  fully  and  effectuaDy  as 
if  she  were  sole  and  unmarried.  By  the  ninth  section  the  like 
power  is  given  to  all  future  queens,  with  a  proviso  that  this  act 
shall  not  enable  any  queen  consort  to  dispose  of  any  palace  be- 
longing to  the  king,  in  right  of  the  Crown,  vested  in  her  for 
life  :  or  to  make  any  grant  but  such  as  she  might  make  if  sole. 

Coiporationi.  9,  A  corporation  sole,  as  a  bishop  or  parson,  may  be  a  party 
io  a  deed  ;  and  although  a  corporation  aggregate  b  said  to  be 
invisible,  immortal,  and  to  exist  only  in  supposition  of  law,  yet 
such  an  artificial  body  is  capable,  by  its  creation,  of  being  party 

1  Inst.  94  h.   4q  ^  jgg J  .  jjjjj^  jjj  many  cases,  of  acquiring  or  conveying  away 

real  property  by  deed.  But  a  dean  without  his  chapter,  a  may- 
or without  his  commonalty,  or  the  master  of  a  college  withoal 
his  fellows,  cannot,  by  executing  a  deed,  bind  the  corporation. 
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iO.  An  lay  civil  corporations  may  alien  their  lands  as  freely  i^sj*?*!^*' 
as  individuals ;  but  ecclesiastical  and  eleemosynary  corporations  i  vea.  &  B. 
are  restrained  by  statute  1   Eliz.  c.  19.  and  13  Eliz.  c.  10.  ^^« 
from  every  mode  of  alienation,  ^except  that  of  leasing.     In  the  .      ' 

exercise  of  this  power,  they  are  placed  under  considerable  re- 
strictions  by  the  legislature,  of  which  an  account  will  be  given 
^greafter.  Incumbents  of  livings  are  however  permitted  and  en- 
abled, by  the  statute,  17  Geo.  III.  c.  53.  and  21  Geo.  III.  c. 
66.  to  raise  money  by  mortgage  for  repairing  or  building 
houses. 

11.  By  the  statute  55  Geo.  III.  c.  147,  every  parson,  vi- 
car, or  other  incumbent  of  any  ecclesiastical  benefice,  is  ena- 
bled to  exchange  parsonage  houses  and  glebe  lands,  with  the 
consent  of  the  patron  and  bishop,  for  other  houses  and  lands ; 
and  also  to  purchase  lands  to  be  annexed  to  such  benefices  as 
glebe  land  thereof;  and  by  mortgage  of  their  tithes,  rents,  and 
other  profits,  to  raise  money  for  such  purchases. 

12.  All  agreements  and  deeds  made  by  infants,  from  which 
no  apparent  benefit  can  arise  to  them,  are  either  absolutely  void 
or  voidable  ;  that  is,  the  law  allows  the  infant,  when  he  comes 
of  age,  either  to  ratify  and  confirm,  or  else  to  avoid  them. 
And  where  it  is  held  that  the  deeds  of  infants  are  not  void,  but 
voidable,  the  meaning  is,  that  non  est  factum  cannot  be  pleaded ;  3  i^iod.  310. 
because  they  have  the  form,  though  not  the  operation  of  deeds : 

(hey  are  not  therefore  void  on  that  account,  without  showing 

Ime  special  matter  to  render  them  so. 
13.  Whatever  an  infant  is  bound  and  compellable  to  do  at 
w,  the  same  shall  bind  him  although  he  does  it  without  suit : 
Therefore  where  an  infant  re-conveyed  lands,  which  had  been 
mortgaged  to  his  father,  the  mortgage  money  having  been  paid 
off,  the  conveyance  was  held  good. 

14.  A  person  conveyed  the  lands  in  question  to  W.. Cooke  f^^^' 
and  his  heirs,  by  way  of  mortgage:  Cooke  afterwards  died,  3 Burr.' 1794. 
leaving   J.    L.    Cooke,   an  infant,    hb  *heir :    the  mortgage  *  18 

money  was  paid  off,  and  the  infant  joined  with  his  father's  ex- 
ecutor in  conveying  the  mortgaged  pl^emises  to  a  new  mortga- 
gee. It  was  resolved  by  the  Court  of  King's  Bench,  that  the 
infant  was  bound  by  this  conveyance,  because  it  could  never  op- 
erate to  his  prejudice,  and  he  was  compellable  to  convey. 

15.  By  the  statute  17  Geo.  III.  c.  26.  it  is  enacted,  that 
all  contracts  for  the  purchase  of  any  annuity,  with  an  infant, 
shall  be  utterly  void ;  any  attempt  to  confirm  the  same,  after 
such  person  shall  have  attained  the  age  of  21  years,  notwith- 
standing. 
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Marriag*  jg^  Contracts  entered  into  by  female  infants,  in  considera- 

FomaTo  *  ^  tion  of  marriage,  are  more  favoured  than  others.     A  female  bc- 
Infanit.  Jng  capable  of  contracting  marriage  long  before  the  age  of  twen- 

ty-one, she  ought  tor  be  permitted  to  bind  herself  by  the  other 
parts  of  the  contract ;  for  sk  soon  as  the  marriage  is  had,  the 
principal  contract  is  executed,  and  cannot  be  set  aside  ;  the  es* 
tate  and  capacities  of  the  parties  are  altered  ;  the  children  born 
of  the  marriage  become  interested.  It  has  therefore  been  truly 
observed,  that  marriage  contracts  ought  not  to  be  hastily  re- 
scinded, because  the  interests  of  third  persons  would  be  affect- 
ed. (1) 
Canneii  r.  17.  Lord   Macclesfield  has  said,  that  if  a  female  infant,  on  a 

Wms!  243.^'  marriage,  with  the  conse»t  of  her  guardians,  should  covenant, 
in  consideration  of  a  settlement,  to  convey  an  inheritance  to  her 
husband ;  if  this  were  done  in  consideration  of  a  competent 
settlement,  equity  would  execute  the  agreement,  although  no 
action  would  lie  at  law  to  recover  damages. 
Harvey  v.  Lord  Hardwicke,  after  citing  this  passage,   says — "  This  is 

s'Jtk^eis.     8^^"?  ^  S^^^^  ^*y»  ^^  ^^  related  to  the  inheritance  of  the  wife  ; 

#  |(|  but  yet  there  are  bases  where  *the   Court  will  do  it :  as  if  the 

lands  of  the  wife  were  no  more  than  an  adequate  consideration 
for  the  settlement  that  the  husband  makes ;  and  after  the  mar- 
riage the  wife  should  die  and  leave  issue,  who  would  be  entitled 
to  portions,  provided  for  them  by  the  settlement ;  it  would  in 
that  case  be  very  reasonable  to  affirm  that  settlement." 

Dcmford  y.         18.  In  a  case  where  a  bill  was  filed  for  a  specific  execution 

rT  106.^  ^^^  ^  articles,  entered  into  by  a  female  infant,  respecting  bet  real 
estate,  previous  to  and  in  consideration  of  marriage,  Lord  Tbur- 
low  is  reported  to  have  said  — ?**  To  decree  a  specific  perform- 
ance of  the  articles,  the  Court  nnist  carry  the  principle  to  this 
length,  that  a  wife  making  a  wise  settlement  in  her  infancy,  on 
the  marriage,  without  any  estate  settled  on  the  other  side,  i» 
bound  by  the  agreement ;  and  that  even  if  the  husband  had  di* 
ed,  she  must  have  been  bound.  I  cannot  think  an  infant,  only 
covenanting  as  to  her  estate,  can  be  bound.  If  she  is  so  at  all, 
it  must  be  by  reference  to  her  marriage.  Nobody  has  yet  said 
that  merely  by  its  being  upon  marriage,  she  is  bound  ;  but  it  ib 
said  that  upon  a  competent  settlement,  she  would  be  bound.     I 

(1)  Tabb  V.  .Archer,  3  Hen.  &  Manf.  399.  But  the  Suprcme  Court  of 
Ptnruylvania  have  decided,  that  a  naked  contract  bj  a  female  infant,  in  ex- 
pectation of  marriage,  with  the  advice  and  consent  of  her  parents  and  guardi* 
an,  notwithstanding  the  opinion  that  seems  to  have  been  entertained  in  Caimdi 
V.  BuckU^  and  Harvey  v.  AshUy^  is  altogether  insufficient  to  bind  her  real 
estate,  except  perhaps  in  favour  of  the  issue  where  they  are  purchasers,  and 
that  she  may,  at  the  death  of  the  husband,  if  she  iias  then  come  of  age,  con- 
firm or  avoid  such  a  contract  at  her  election.  Shaw,  tl  «x.  v,  Bcyd.  S^Serg.  fc 
llawle,509.  '^'  * 
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think  the  Court  Bhould  not  go  into  the  competence  of  the  settle* 

ment.   I  must  lay  down,  that  every  settlement  shall  be  con« 

sidered  as  good,  till  shown  to  be  fraudulent.     The  eases  have- 

not  gone  so  far,  nor  does  my  opinion.     If  she  had  a  settlement 

from  her  husband,  and  after  his  death,  she  had  tdken  possession 

of  it,  I  think  she  would  be  bound  by  the  equity  arising  from  her 

own  act.     I  say  this  in  deference  to  Cannel  r.  Buckle,  and  Har* 

vey  V.  Ashley.     I  think  she  is  not  bound,  unless  she  has  avail*  ante,  (  17. 

ed  herself  of  the  settlement  of  the  husband.     In  this  opinion,  I 

cannot  ^say  the  whole  property  is  bounds  or  decree  the  articles  *  SO 

to  be  specifically  performed.'^ 

19.  Lord  Thurlow  adhered  to  this  opinion  in  the  following 
case. 

A  bill  was  brought  on  behalf  of  the  infdnt  children  of  the  q^H^  ^* 
tnarriage,  afler  the  husband's  death,  against  his  widow  ;  pray-  3  Wood«foa , 
ing  that  marriage  articles  might  be  established  and  specifically  ^^     ^. 
performed,  entered  into  before  marriage  by  Patty  Clough  the  sio. 
widow,  while  an  infant,  and  her  guardian,  for  settling  her  es*  .. 
tate,  and  lands  of  her  husband,  as  therein  mentioned.     She,  by 
her  answer,  insisted  that  she  had  done  nothing  after  her  full 
age  to  affirm  the  articles,  therefore  that  her  estates  were  not 
thereby  bound  ;  waiving  any  right  under  the  same  in  ihe  lands 
of  her  late  husband.     The  decree  declated  that  her  estate  wag 
not  bound  by  the  marriage  articles ;  and  tiie  bill  was  dismissed 
without  costs* 

20.  It  follows  that  a  deed  executed  by  a  female  infant,  though  Taf  ^8.1^2^' 
in  consideration  of  marriage,  does  not  bind  her,  unless  she  as-  §  16. 
sents  to  It  after  the  death  of  her  husband.     The  acceptance  of  a  j^i^  7^  ^^  l^ 
jointure  may  at  first  sight  appear  to  form  an  exception  to  this  ^  ^^' 

rule.     But  it  has  been  shown  that  a  woman  is  not  barred  of  rawu^sh.) 
dower  by  a  jointure  in  consequence  of  any  agreement  of  her's ; 
but  by  force  of  the  statute. 

21.  Lord  Hardwicke  has  said  that  a  female  infant  may  eur  8  Atk.  6iX 
ter  into  an  agreement  before  marriage  respecting  her  personal 

estate,  which  will  bind  her  :  for  such  agreement  must  be  in  sorae^^  ill. 
way  beneficial  to  her,  as  otherwise  her  husband  would  be  enti- 

22.  Though  a  male  infant  cannot  in  general  affect  his  estate  funtt. 

by  any  deed  executed  by  him  in  consideration  *of  marriage  ;t  yet  *  21 

**~^ ■  ■  ■         ■  -       .  _        — —  ^— ^— — ^— — » 

t  Vide  Hollingthead  t.  HoHing^head,  cited  2  P.  Wms.  229.  Where  a  co- 
Tenant  by  a  male  infant,  to  execate  a  power  of  appointing  a  jointure,  i»at 
held  good . 

-     Vot.  IV.  45 
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where  a  male  infant  raarned  an  adult  female,  who  covenanted 
that  her  estate  should  be  limited  to  certain  uses,  be  was  held  to 
be  bound  by  sueh  covenant* 

23.  A  male  infant  married  an  adult  female,  who  covenanted 
that  her  estate  should  be  settled  to  certain  uses.  Upon  a  bill 
fikd  by  the  trustees  of  the  settlement,  to  have  it  carried  into  ex- 
ecuticm  by  the  husband  and  wife,  the  husband  insisted  that,  being 
an  infant  M^hen  he  executed  the  settlement,  he  was  not  bound 
by  it.  Lord  Thurlow  said,  if  a  woman  before  marriage  conveys 
ber  property,  and  agrees  to  settle  her  general  expectations,  when 
they  shall  fall  in,  and  this  be  done  without  any  fraud  upon  the 
intended  husband,  such  an  agreement  must  be  executed  ;  and 
the  husband,  when  of  age,  must  answer  for  her  contract  It 
was  not  therefore  necessary  to  discuss  the  other  question,  how 
far  the  infant  husband  could  be  boand  by' his  own  contract ;  for 
he  went  upon  the  covenant  of  the  wife,  who  was  adult.  The  hus- 
band's covenant  operated  no  more  than  to  show  his  concurrence, 
and  to  take  away  every  imputation  of  fraud  from  the  transac- 
tion. 

24.  By  the  statute  7  Ann.  c.  19.  it  is  enacted,  that  all  vd* 
fant  trustees  and  mortgs^ees  shall  be  compellable  tp  make  such 
conveyances  and  assurances  as  the  Court  of  Chancery  or  Ex- 
chequer shall  direct ;  which  shall  be  as  good  and  effectual  in 
kw,  as  if  the  said  infants  were  of  full  age.     But  iu   such  cases 

10  Vet.  654.   the  necessary  costs  of  the  infant  will  be  allowed  by  the  Court 

*25.  It  is  now  settled,  that  this  act  only  extends  to  cases 
where  infants  are  bare  trustee?  for  the  cestm  qm  trust,  and  bound 
to  convey  to  them }  not  to  cases  where  there  are  any  particular 
trusts  to  be  executed. 

26.  It  was  formerly  held,  that  neither  an  idiot  nor  lunatic 
1  Init.  247  a.  ^Q^|^|  j^void  his  own  deed.  It  is  however  now  settled,  that  idi- 
ots are  incapable  of  binding  themselves  by  deed ;  and  also  lu^ 
jiatics,  unless  they  agree  to  such  deed  upon  recovering  their  un- 
derstanding ;  that  the  heir  of  an  idiot  or  lunatic  may  avoid  a 
deed  executed  by  him,  by  pleading  his  disability.     But  if  an  id- 

Ty*  ^^'.J*  *  iot  or  lunatic  makes  a  feoffment,  anddelrvers  seisin  in  person,  it 
is  not  absolutely  void,  but  only  voidable. 

27.  By  the  statute  4  Geo.  It.  c.  10.,  idiots,  lunatics,  and 
generally  all  persons  who  are  non  compos  mentis^  or  their  com- 
mittees, being  trustees  or  mortgagees,   are  compellable  to  con- 
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vcy,  under  the  direction  of  the  Court  of  Chancery,  the  estates 
of  w'hich  they  are  seised  as  trustees  or  mortgagees  only ;  and 
all  such  conveyances  are  declared  to  be  good  and  valid. 

28.  By  the  statute  43  Geo.  III.  c.  75.  ^  1.  the  Courts  of  Chan- 
cery of  England  and  Ireland  afe  enabled  to  order  the  freehold 
and  leasehold  estates  of  lunatics  to  be  sold,  or  charged  and  in- 
cumbered by  way  of  mortgage,  or  otherwise,  for  the  purpose  of 
raisinpr  such  sums  of  money  as  shall  be  necessary  for  payment 
of  the  debts,  and  for  performing  the  eno^agements  of  such  persons ; 
and  to  order  the  committee  or  committees  of  the  estate  of  such 
persons  respectively,  to  execute  proper  conveyances  of  such 
estate. 

29.  All  deeds  executed  by  married  womeni  except  a  (jueen  ^*'''*«* 
consort,  for  the  purpose  of  conveying  their  estates,  are  absolute-  i  Inat.  42  ^. 
ly  void  at  law,  not  merely  voidable.     Deeds  of  this  kind  are  also  **•  ^* 

void  m  equity.     *  And  no  act  of  the  wife,  after  the  death  of  her  *  23 

husband,  except  in  the  case  of  a  lease,   vrill  in  general  operate  infra,  c.6. 
as  a  confirmation  of  them,  (1) 

80.   A  husband  and  wife   made  a  mortgage  •f  a  share  in  the  g^J^j^i^'  ^* 
New  River,  which  was  the  estate  of  the  wife,  by  a  demise  for  m«w,  3  P. 
1,000  years,  by  deed.     Upon  the  death  of  the  husband,  the  wife  ^"•*  ^^' 
received  the  profits,  and  paid  thie  interest  of  the  mortgage.     But 
she  was  held  not  to  be  bound. 

31.  The  acknowledgment  of  a  deed  executed  by  a  woman  ^' 
during  her  marriage,  after  the  death  of  her  husband,    may  how- 
ever, in  some  cases,  amount  to  a  redelivery  pf  it,  and  so  render 
it  valid.  (2)  ^ 

S2.  A  man  and  his  wife  being  entitled  to  the  reversion  of  a  €^ood^ighl  v. 
house,  in  right  of  the  wife,  by  deed  executed  by  the  husband  and  cowp.201, 
wife;  conveyed  it  to  a  person,  by  way  of  mortgage.     After  the 
death  of  the  husband,   the  wife,  by  three  difierent  papers  under 
her  hand,  acknowledged  the  mortgage.     It  was  held  by  the 


(1)  In  th0  case  of  Fowler  v.  Shearer,  7  Mass.  Rep.  14.  a  simpar  decision 
^as  made  and  the  plea,  generally,  of  noo  est  factum  was  allowed — If  the 
hasband  al^nc  execute  a  deed  of  lands  held  in  right  of  his  wife,  and  after  bis 
decease,  she  confirm  the  title  to  the  bargainee  by  her  deed,  the  convejrance 
win  be  efiectual  against  her  i^nd  her  heirs.—- Lithgow  ▼.  Kavenagh,  9  Mass. 
Rep.  16f. 

(^)  See  ubi  aopra,  Lithgow  r.  Kavenagh,  aUo  Eyan?  y.  Evans,  3  Yates, 
507. 
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Crourt  of  K.  B.  tkat  these  papers  are  equivalent  to  a  redelivery  <rf 

the  deed. 

Hob.  225.  33.  By  the  custom  of  London,  and  of  several  other  cities,  a 

married  womao  may  bind  herself  by  a  deed  enrolled  ;  being  pri* 

34,  35  H.  8.  vately  examined.     This  custom  was  confirmed  in  the  re^aof 

Henry  VIII.  by  a  positive  statute.  (1) 
Vido  iofra.  c,      34.  A  married  woman  may  execute  a  naked  authority,  and  a 
13*  power  to  convey  lands  is  now  frequently  given  to  a  married  wo- 

man, by  means  of  a  conveyance  to  uses. 
1  lost.  132  h,       3$.  If  a  husband  abjures  the   realm,  or  is  banished,  he  is 
S  Vera.  1^4.    thereby  become  eiMUer  tnorluua ;    his  wife  b  considered  as  a 
^/        *      feme  sole ;   and  may  act  in  all  things  as  if  her  husband  was 

naturally  dead. 

*  24  *36.  Persons  attainted  of  treason,  felony,  or  prcBrnKiitre,  are 

Persona  at-      incapable  of  conveying  away  their  estates,   by  deed,  or  other- 

**°  *  ■  wise,  from  the  time  when  the  offence  was  committed.     For  any 

1  Intt.  S90  h.  conveyance  by  them  subsequent  to  that  event,  would  tend  to  de« 

feat  the  king  of  his  forfeiture,  and  the  lord  of  his  escheat. 

VVho  may  b«       37,  By  the  common  law  all  persons  whatever  may  be  gran- 

**■        tees  in  a  deed,   because  it  is  supposed  to  be  for  their  benefit 

1  Inst.  2.         Thus,  Lord  Coke  says,  an  infant  may  purchase,  and  at  his  full 

age,  he  may  either  agree  thereunto,  and  perfect  it ;  or  without 

any  cau§e  to  be  alleged  waive,  or  disagree  to  the  purchase.     So 

may  his  heir  after  him,  if  he  agreed  not  thereto  after  his  full  age. 

IflftB^.  38.  A  man  of  nonsane  memory  may  also,  without  (he  con* 

aent  of  any  other,  purchase  lands ;  nor  can  he  himself  waive  it. 

If  he  die  in  bis  madness,  or  after  his  memory  recover,  without 

agreement  thereunto,  his   heir  may  waive  it,  without  any  cause 

showed.     So  of  an  idiot.     But  if  the  man  of  nonsane  memory 

recover  his  memory,  and  agree,  it  is  unavoidable. 

Iclesi.  39.  An  alien  may  be  grantee  in  a  deed,  though  he  cannot 

hold  the  land  ;  for  upon  office  found  the  king  shall  have  it  by 

his  prerogative.     If  an  alien  be  made  a  denizen,  he  then  be- 


^1)  But  there  ar«  cases  'where  a  feme  covert  may  convey  her  Title  to  landf 
so  that  it  will  he  effeetual  as  w«ll  to  her  husband  as  to  her  heirs;  and  altp 
bar  herself  of  dower.  Dudley  v.  Sumner,  5  Mass  Rep.  463.  Colcord  at  a1.  t. 
Swan  et  ox.  7  Mass.  Rep.  291.  Litbgow  y.Kavenagh,  9  Mass.  Rep  161.  Cat- 
lin  Y.  Mere,  9  Mass.  Rep.  218.  Lufkin  y.  Curtis,  13  Mass.  Rep.  3«3. 
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comes  capaUe  of  holding^  lands  purchased  after  his  denization. 

But  it  seems,  that  if  an  alien  purchases  land,  and  betbre  office  Golds.  99. 

found  the  king  makes  him  a  denizen  and  confirms  his  estate, 

the  confirmation  will  be  good. 

40.  It  a  man  commits  felony,  afterwards  purchases  lands,  >  ^^^^-  ^  ^* 
and    after  is  attainted,  he  had  capacity  to  purchase,  l»ut^  not  to 

hold  it ;  for  the  lord  of  the  fee  shall  have  it  by  escheat     If  a 

man  be  attainted  *^of  felony,  yet  he  hath  capacity  to  purchase  to 

him  and  his  heirs  ;  but  he  cannot  hold  it,  for  in  that  case  the  ^^ 

idng  shall  have  it  by  his  prerogative,  and  not  the  lord  of  the  fee, 

because  a  man  attainted  has  no  capacity  to  purchase  ;  being  civ^  yi^,  ii.  c  3.* 

Uiter  mortuus,  except  for  the  benefit  of  the  king. 

41.  A  married  woman  may  be  grautee  in  a  deed  made  by  a 
stranger,  without  the  consent  of  her  husband ;  who  may  howev- 
er disagree  thereto,  and  devest  the  whole  estate.  If  he  neither 
agree  nor  disagree,  the  purchase  b  good.  After  the  death  of 
the  husband,  although  he  agreed  thereto,  yet  the  wife  may,  with- 
out any  cause  alleged,  waive  the  same  ;  and  so  may  her  heirs, 
if  after  the  decease  of  her  husband,  she  herself  agreed  not 

42.  A  wife  cannot  by  the  common    law  be  the  immediate 
grantee  of  her  husband  ;  but  she  may  take  an  estate  from  him     ^^^       ^ 
through  the  medium  of  the  statute  of  uses.     Thus  a  man  ma;  ^^t.  1 1.  «.  3. 
covenant  with  others  to  stand  seised  to  the  use  of  his  wife  ;  or «  i<-    inffm, 
make  a  feoffment,  or  other  conveyance,  to  the  use  of  his  wife. 

43.  In  consequence  of  the  several  statutes  against  mortmain,  ^^^^^^^^^^^ 
all  corpohitions,  whether  lay  and  civil,  or  religious  and  eleemo-  to  charitabU 
synarj,  have  for  a  long  time  been  incapable  of  taking  lands  by    '^"' 
deed,  without  license  from  the  Crown.f    But  as  these  statutes  .^  ^  g  ^^^  3 
did  not  extend  to  charitable  uses,  lands  might  still  be  given   for  c  37. 

the  maintenance  of  a  school,  hospital,  or  other  purpose  of  that 
nature, 

44.  It  was  therefore  enacted  by  the  statute  9  Geo.  11.  c.  36. 
that  no  lands  or  tenements,  or  money  to  be  laid  out  thereon, 

shall  be  given  for,  or  *charged  with,  any  charitable  use  what-  ^ 

ever,  unless  by  deed  indented,  executed  in  the  presence  of  two    , 
witnesses,  twelve  months  before  the  death  of  the  donor,  and  en-  y .^^  ^i  .. 
rolled  in  the  Court  of  Chancery  within  six  months  after  its  exe-  more  od 
eution  ;  and  unless  such  gifts  be  made  to  take  effect  immediate-  qJ^^ ™**°* 
ly,  and  be  without  power  of  revocation.     And  that  all  other  caso,  s  Cox 
gifts  shall  be  void.  ^-^^ 

t  Sir  W.  BlackstODe  saja,  that  craD  a  Uc«n«e  from  the  Crown  is  not  in  all 
cases  soflkiant.     1  Comm.  479. 
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45.  The  two  universities,  their  colleges,  and  the  colleges  of 
Eaton,  Winchester,  and  Westminster,  are  excepted  out  of  this 
act.  With  this  proviso,  that  no  college  shall  be  at  liberty  to 
purchase  more  advowsons  than  are  equal  in  number  to  one  nnoie* 

2  deg.  Con-    ty  of  the  fcllows  and  students  upon  their  respective  foundations. 

Pi^wd?308,  ^^'  ^^  common  law  a  consideration  was  not  essentially  ne- 
cessary to  the  validity  of  a  deed.  Thus  in  Plowden  it  is  said 
arguendo  that,  by  the  law  of  England,  there  were  two  ways  of 
making  contracts  for  lands  or  chattels  ;  the  one  by  words,  the 
other  by  writing  :  and  because  words  were  often  spoken  inad- 
visedly, and  without  deliberation,   the  law  had  provided   that  a 

Bac.  Read,      contract  by  words  should  not  bind  without  consideration.    But 

*  •  where  the  agreement  was.  by  deed,  there  was  more  time  for  de- 

liberation ;  for  which  reason  deeds  were  received  as  a  lien  final 
to  the  party,  and  were  adjudged  to  bind  Um,  without  examining  * 
Year  Book,     upon  what  cause  or  consideration  they  were  made. 
Trin.  47.  Thus,  in  17  Edw.    IV.  where  a  person  promised  by  deed 

*'     •   •     •  to  give  another  twenty  pounds,  it  was  held  that  an  action  of 

3  Burr.  1670.  ^^^^  ^^7  ^pon  the  deed  ;  and  that  the  consideration  was  not  ex« 
7  Term.  H-  aminable  ;  for  in  the  deed  there  was  a  sufficient  consideration, 
350.  note.       namely,  the  will  of  the  party  who  made  the  deed,     A  doctrine 

*  07  which  had  been  assented  to  in  modern  times.   ' 

*48.  It  should  however  be  observed,  that  though  a  deed  en- 

infra  e.  26.    *®'*®^  ^^^^  without  any  consideration  is  valid  at  law,  between 

16  Johns.  R.'  the  parties  ;  yet  in  many  cases  it  is  void  as  to  strangers.     It 

47.  et«i6.      may  therefore  be  laid  down  generally  that  a  consideration  is 

necessary  to  render  a  deed  valid  against  all  persons. 

49.  The  Court  of  Chancery  will  not  lend  its  aid  to  carry  a 
Treat  of  Ea.  ^^^  ^^^^^  ®xc<^ut*<>^i  unless  it  is  supported  by  some  considera- 
B.  1.9.  5.  tion.  Eor  **  equity  is  remeiial  only  to  those  who  come  in  upon 
'  ^  an  actual  consideration.    So  that  although  a  voluntary  convey- 

Owood  ▼  ance,  which  is  good  in  law,  is  sufficient  likewise  in  equity  ;  yet  a 
stFood, «  F.  voluntary  defective  conveyance  which  cannot  operate  at  few,  is 
v^™*jun%4  ^^  helped  in  equity,  in  favour  of  a  bare  volunteer  ;  where 
Yide  infra,    *  there  is  no  consideration  expressed  or  implied.** 

T  ^t.    f  Ea       ^^'  ^^^^^  °^^^^  ^^  ^^*  ^"^'y  ^  consideration  in  equity,   as  a 
Ik  I.  c  6. 1  s!  motive  for  relief,  but  it  must  be  a  stronger  consideration  than 
what  is  on  the  other  side.     For  if  it  is  only  equal,  then  the  bal* 
anee  will  incline  neither  way,  and  the  Court  will  not  interfere. 
Goodwin  r.        51.  Thus  where  there  are  two  conveyances,  without  consid- 
C^R!"i7k  ®^at5oQ»  of  the  same  lands  ;  the  Court  of  Chancery  will  not  re- 
lieve the  latter  against  the  former  :  so  that  in  such  case  he  who 
has  the  legal  estate  will  hold  it 
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52.  There  are  some  deeds  deriving  their  eifect  from  the  stat- 

ute  of  use» ;  namely,   a  bargain  and  sale,   and  a  covenant  to  ^^  Jq'  /y^ 
stand  seised  to  uses  ;  to  the  first  of  which  a  pecuniary  consider-  Mass.  Rep. 
ation,  and  to  the  second  a  good  consideration,  is  absolutely  ncc-  ^0,/^,**^  J\ 
essary ;  otherwise  they  are  void. 

53.  Considerations  are  of  two  kinds,  civil  and  rooral :  The  Diflerent 
jlirst,  which  is  usually  called  a  valuable  consideration,  is  moneys  ^*"**»®^- 

or  any  other  thing  that  bears  *a  known  value.     Marriage  also  ^^ 

forms  a  valuable  consideration. 

The  second,  which  is  called  a  good  consideration,  arises  from 
an  implied  obligation ;  such  as  that  which  subsists  between  a 
parent  and  child,  for  children  are  considered  in  equity  as  credi- 
tors, claiming  a  debt,  founded  on  the  moral  obligation  of  the 
parent  to  provide  for  his  chiid.(l) 

The  love  and  aflection  which  a  man  is  naturally  supposed  to 
bear  to  his  brothers  and  sisters,  nephews  and  nieces,  and  heirs 
at  law  ;  and  the  desire  of  preferring  and  preserving  his  name 
and  family,  are  also  held  to  be  good  considerations. 

54.  The  payment  of  a  man's  debts  is  deemed  a  good  considi- 
eration  ;  as  every  man  is  under  a  moral  obligation  of  satisfying 
his  lawful  creditors. 

65.  It  should  however  be  observed,  that  considerations  against 
the  policy  of  the  law,  the  principles  of  justice,  or  the  rules  of  jQi^a.  ch   25 
morality,  are  utterly  void  :  it  being  a  rule  both  of  law  and  eq- 
uity, ex  turpi  corUractu  actio  non  oritur, 

56.  A   consideration  is  either  express  or  implied.     An  ex-  T'^**l  ^J  ?T 
press  consideration  is  wpere  the  motive  or  inducement  of  the 

parties  to  a  deed,  is  distinctly  declared.  A  consideration  is  im« 
plied,  where  an  act  is  done  or  forborne  at  the  request  of  another, 
without  any  express  stipulation ;  in  which  case  the  law  presumes 
an  adequate  compensatioa  for  the  act  of  forbearance,  to  have 
been  the  inducement  of  the  one  party^  and  the  undertaking  of 
the  other. 

57.  The  third  circumstance  necessary  to  a  deed  is,  that  it  be  ?  ^^*'  ^'**' 
written  or  printed  ;  although  it  may  be  in  any  language  or  char- 
acter whatever.     It  must  be  wjitten  on  paper  or  parchment ;  for  j  ^^^^  g^^^^ 
if  it  be  written  on  stone,  board,  linen,  leather,  or  the  like,  it  is  no  «  gg 
deed.     *Wood  and  stone  may  be,  says  Sir  W.  Blackstone,  more  2Comm.297. 
durable,  and  linen  less  liable  to  erasures  ;  but  writing  on  paper 

or  parchment  unites  in  itself,  more  perfectly  than  in  any  other 
way,  both  these  desirable  qualities  ;  for  there  is  nothing  else 
so  durable,  and  ai  the  same  time  so  little  liable  to  alterations. 

(1)  Vide  4  Mast.  Rep.  l35.  WaUace  v.  WaUace.  et  7  Mass.  Rep.  384.  Pray 
▼.  Fierce. 
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58.  All  the  matter  and  form  of  a  deed  must  be  written  before 
the  sealing  and  delivery  of  it.  For  if  a  man  seals  and  delivers 
an  empty  piece  of  parchment  or  paper,  though  he  at  the  same 
time  give  directions  that  an  agreement  shall  be  written  above, 
which  is  avicordingly  done,  yet  it  is  not  a  good  deed. " 

59.  A  deed  of  revocation,  and  a  new  settlement  made  by  that 
deed  ;  though  afterthe  sealing  and  executionthereof,  blanks  were 
filled  up,  and  not  read  again  to  the  party,  or  resealed  and  exe- 
cuted ;  was  held  good. 

60.  A  deed  must  also  have  the  regular  stamps  required  by 
the  several  statutes  made  for  that  purpose ;  otherwise  it  cannot 
be  given  in  evidence.  It  should  however  be  observed,  that  the 
laws  which  require  all  deeds  to  be  stamped,  do  not  prevent 
their  legal  eflfect  and  operation,  but  only  suspend  their  being 
pleaded,  or  given  in  evidence,  or  admitted  in  any  court  to  be 
good,  useful,  or  available,  till  the  duty  and  penalty  be  paid, 
and  the  deed  be  properly  stamped.  The  omission  of  the  stamps 
in  the  first  instance  is  therefore  immaterial,  if  the  deed  be  a£* 
terwards  duly  stamped. 

61.  The  fourth  circumstance  necessary  to  a  deed  is,  that 
there  be  words  sufficient  to  specify  the  -agreement,  and  bind  the 
parties,  legally  and  orderly  set  forth:  that  is,  there  must  be 
words  sufficient  to  signify  the  terms  and  conditions  of  the  agree* 
ment,  ^and  to  bind  the  parties ;  which  sufdciency  must  be  left 
to  the  law  to  determine. 

62.  Ancient  deeds  were  extremely  short,  and  suited  to  the 
simplicity  of  the  times ;  but  when  deeds  grew  more  complicated 
it  became  customary  to  divide  them  into  several  formal  parts : 
and  dlthr)ugh  it  is  not  absolutely  necessary  that  a  deed  should 
be  divided  in  this  manner,  provided  there  are  sufiicient  words 
to  show  the  meaning  and  intention  of  the  parties ;  yet  as  these 
formal  and  orderly  parts  are  calculated  to  convey  that  mean* 
ing  in  the  clearest,  most  distinct,  and  effectual  manner ;  and 
have  been  well  considered  and  settled  by  the  wisdom  of  sue-* 
cessive  ages,  it  is  prudent  not  to  depart  from  them ;  without 
good  reason,  or  urgent  necessity. 

63.  These  formal  and  orderly  parts  are,  I.  The  premises.  3. 
The  habendum.  3.  The  tenmdum.  4.  The  reddendxitn.  5.  The 
condition.  6.  The  warranty.  ^.  The  covenants  :  and  8. 
The  conclusion. 

64.  The  premises  of  a  deed  contain  all  that  part  which  pre- 
cedes the  habendum^  that  is,  the'  date,  the  parties'  names  and 
descriptions,  the  recital,  the  consideration,   and  receipt  thereof. 
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the  grant,  the  description^  of  the  things  granted^  and  the  ex- 
ception, if  any. 

05.  The  habendum  declares  what  estate  <n*  interest  is  granted 
by  the  deed,  though  that  may  be  also  done  in  the  premises.  The 
description  of  the  things  granted  need  not  be  repeated  in  th« 
fuBbendum^  as  it  is  sufficient  that  they  are  described  in  the 
premises.  (1) 

66.  The  tenendum  was  formerly  used  to  expteas  the  tenure 
by  which  the  estate  granted  was  to  be  held  ;  but  since  all  free- 
hold tenures  have  been  converted  *into  socage,  the  knendum  is  *  SI 
of  no  further  use,  and  is  therefore  joined  to  the  hctbendum. 

67.  The  reddendum  is  that  whereby  the  grantor  reserves  some  i  lut  47  a. 
new  thing  to  himself,  out  of  what  he  has  granted  before 

68.  The  fifth  part  of  a  deed  is  the  condition,  which  has  been  '^'^  ^^ 
described  in  a  former  title. 

69.  The  warranty  is  described  by  Lord  Coke  to  be  **  a  eov-  ^  '"•*•  ^*  ^ 
enant  real  annexed  to  lands  or  tenements,  whereby  a  man  and 

bis  heirs  are  bound  to  warrant  the  same  :  and  either  upon  vouch- 
er, or  judgment  ina  warranHa  ciiartcRj  to  yield  other  lands  and 
tenements,  to  the  value  of  those  that  shall  be  evicted  by  a  for- 
mer title  ;  or  else  may  be  used  by  way  of  rebutter." 

70.  The  covenant  is  an  agreement  by  which  one  of  the  par- 
ties obliges  himself  to  do  something  beneficial  to,  or  to  abstain 
from  something,  which^  if  done,  might  be  prejudicial  to  another 
of  the  parties. 

71.  The  last  part  of  a  deed  is  the  conclusion,  which  mentions 
the  execution,  and  the  date,  either  expressly,  or  by  reference  to 
the  beginning.  • 

72*  The  fifth  circumstance  necessary  to  a  deed  is,  that  it  be  ^^*|'  ^*' 
read,   if  any  of  the  parties  require  it ;  if  not,  the  deed  will  be  •<£  ^Muum** 
void,  as  to  the  party  requiring  it  to  be  read.     If  a  person  can,  ^"^ 
he  should  read  it  himself ;  and  if  he  be  blind  or  illiterate,  some  Thorow- 
other  should  read  it  for  him.     If  it  be  read  falsely,  it  will  be  f^^*  Cai*. 
void,\t  least  foi'  so  much  as  was  misread  ;  unless  it  be  i^reed,  sknl'tor*! 
by  collusion,  that  the  deed  should  be  read  dfaise,  on  purpose  to  ^**^i 
make  it  void ;  for  in  such  a  case  it  will  hind  the  fraudulent  party.  A&on.%]da* 
73.  The  sixth  circumstance  required  is  sealing  and  signing.  (2)  ^^'  ^^ 
Upon  the  establishment  of  the  Normans  in  England,  the  ^  ^^g/  ^^ 


•^  ins  and 

(1)  See  8  Mbm.  Rep.  174.    fiumDer  ▼.  WilliamB,  et  al.  ^  Bigniof, 

(2)  The  mere  sealing  a  deed  will  not  bind  a  party,  unleti  it  contain  wordt  %  Q^ 
•xpretaive  of  an  intention  to  be  bonnd.  9  Maee.  Sep.  Stf«^— Th«  jii^ainf  it  ^0$. 
the  most  material  part  of  the  execution.     1  Pall.  64. 
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seals  onlji  was  introduced.  And  in  the  reign  of  Edw.  I.  every 
freeman,  and  even  such  of  the  most  substantial  villeins  as  were 
fit  to  be  put  upon  juries,  had  their  particular  seals. 

74.  Sealing  alone  was  sufficient  to  authenticate  a  deed,  till 
the  reign  of  Charles  II.,  and  is  still  necessary ;  for  no  written 
agn*eement  is  considered  as  a  deed,  unless  it  be  sealed^  Bat 
if  a  stranger  seal  an  instrument  by  the  allowance  or  command- 
ment precedent,  or  agreement  subsequent,  of  the  person  that  is 
to  seal  it,  it  is  sufficient :  therefore,  if  another  man  seal  a  deed 
of  mine,  and  I  take  it  up  after  it  is  sealed,  and  deliver  it  as 
my  deed,  this  is  said  to  be  a  good  agreement  to,  and  allowance  of 
the  sealing,  and  so  a  good  deed.  If  the  the  party  seal  a  deed  with 
any  seal  beside  his  own,  or  with  a  stick,  or  any  thing  else,  it 
is  equally  good. 

75.  Perkins  says,  it  is  not  requisite  that  there  be  for  every 
grantor,  &c«  who  is  named  in  the  deed,  a  several  piece  of  wax; 
for  one  piece  of  wax  may  serve  for  all  the  grantor^  &c.  which 
are  named  in  the  deed,  if  every  one  of  them  put  his  seal  upon  the 
same  piece  of  wax,  or  if  another  do  so  for  them,  if  the  words  of 
the  deed  imply  so  much ;  that  is,  if  it  be  said  in  the  deed,  in  ew- 
ju8  rel  testimonium  sigiUa  nostra  apposuimuSy  or  words  to  that 
effect 

76.  One  of  the  incidents  to  a  corporation,  is  to  have  a  com- 
mon seal  to  authenticate  their  proceedings,  and  to  prove  that 
what  is  done  is  the  act  of  the  corporate  society.  But  Lord  C. 
J.  Holt  has  said,  that  if  a  person  pretending  to  be  mayor  of  a 
corporation,  put  the  corporation  seal  to  a  deed,  yet  it  is  not,  by 
that,  the  deed  of  the  corporation. 

77.  By  the  statute  29  Cha.  II.  c.  3.  usually  called  the  sta- 
tute of  frauds,  it  is  enacted,  that  all  conveyances  of  lands  shall 
be  in  writing,  and  signed  by  the  ^parties.  This  statute,  with 
the  cases  that  have  arisen  on  it,  will  be  stated  in  the  next 
chapter, 

78.  A  person  may  appoint  another  to  be  his  attorney,  to  ex« 
ecute  a  deed  for  him  ;  but  in  such  case  it  must  be  executed  in 
the  name  of  the  prmcipal ;  and  the  power  of  attorney  is  now 
frequently  annexed  to  the  deed. 

79.  One  who  executes  a  deed  for  another,  under  a  power  of 
t  ^\  142.  *^^*^^®y>  ™^^  execute  in  the  name  of  the  principal.  But  if  that 
(7  M«M.  Rep.  be  done,  i^  matters  not  in  what  form  of  words  such  execution  is 
Shift  w^Tt  16  ^^^^^^^  ^y  ^^  signature  of  the  names, 
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80.  The  seyenth  circumstance  necessary  to  a  deed  is,  (hat  it  '^  <J«fr  ^tliY- 
be  delivered  by  the  party  himself,  or  by  his   certain  attorney.  *''' 

F«r  a  deed  only  takes  effect  from  its  delivery  ;  and  if  the  date  cai^^^Rep. 
be  a  false  or  impossible  one,  the  delivery  ascertains  the  time  from  4  d. 
which  the  deed  takes  effect.  (1)  » Salk.  463. 

81.  If  another  persan  seals  the  deed,  yet  if  the  party  delivers  Perk.  1 130. 
it,  be  thereby  adopts  the  sealing,  and  (says  Sir  W.  Blackstone,) 

by  a  parity  of  reason,  the  signing,  also,  and  makes  them  both  gQ^^  """^ 
his  own.  This  doctrine  does  not  appear  reconcileable  with  the 
statute  of  frauds,  which  indirectly  requires  that  all  deeds  should 
be  signed  by  the  party  himself,  or  his  agent  lawfully  authorized. 
And  the  universal  practice  is,  for  the  party  to  sign  the  deed,  and 
to  acknowledge  the  seal  as  his. 

82.  The  deed  of  a  corporation  does  not  need  any  delivery  ;  jerkin  ^* 
for  the  apposition  of  thei^  common  seal  gives  perfection,  to  it,  Cro.  eiib. 
without  further  ceremony. 

83.  The  usual  mode  of  delivering  a  deed  is  to  take  it  up  and  ^  fast.  36  a» 
ay — "  I  deliver  this  as  my  act  and  deed.'* — But  a  deed  may  be  go*(S^°ca»» 

delivered  without  words  ;  so  a  deed  may  be  delivered  by  words,  S  Hap.  iss.* 
without  any  act  of  *delivery ;  as  if  the  writing  lies  upon  the  table,  *  34 

and  the  feoffor  says  to  the  feoffee,  go  and  take  up  the  said  writing, 
it  is  sufficient  for  you  ;  or,  it  will  serve  your  turn  ;  or,  take  it 
as  my  deed,  or  the  like  words,  it  is  a  sufficient  delivery. 

84.  A  lessee  for  years  granted  his  term  by  deed,  and  sealed  cale  ***** 

it  in  the  presence  of  the  grantee  and  several  other  persons.  The  Cro.  £Uz,  7. 
deed  at  the  same  time  was  read,  but  not  delivered  ;  nor  did  the 
grantee  take  it,  but  it  was  left  behind  in  the  same  place.  The 
opinion  of  all  the  Judges  was,  that  it  was  a  good  grant ;  for  the 
parties  came  for  that  purpose,  and  performed  all  that  was  requi- 
site for  the  perfecting  it,  except  an  actual  delivery  ;  and  it  being 
left  behind  them,  not  countermanded,  it  should  be  said  a  delivery 
in  law. 

85.  A  deed  may  be  delivered  to  the  party  himself,  or  to  any  '^^^  "' 
other  person,  by  suiBcient  authority  from  him,  or  it  may  be  de«^ 
livered  to  any  stranger,  for  and  on  behalf  and  to  the  use  of  him 

to  whom  it  is  made,  without  authority.     But  if  it  be  deUvered  to. 

a  stanger,  without  any  such  declaration,  it  seems  that  will  not  be  perk.^  154, 

a  sufficient  delivery.  Touch.  6#. 

86.  A  deed  cannot  be  delivered  twice,  for  if  the  first  delivery  st«pheM  v!* 

has  any  effect,  the  second  will  be  void.     Thus  if  an  infant,  or  a  £Uiot, 

-  _.«»^_.-«_««__..._««.«,.^»__-— «--i----^------— .— — — ^—  Cro.  EliSi 

(1 )  A  deliTory  of  a  deed  is  etsenti&l  to  its  Talidity  ;  bat  if  the  grantor  deliTor  4(Ni 
a  deed  to  the  regiiter^s  office  for  the  purpose  of  being  registered,  in  the  absence 
of  the  grantee,  it  will  be  a  good  delirery,  if  the  grantee    afterward  assent  and 

receive  the  deed Hatch  and  ox.  and  al.  v.  Hatch,  and  al.  9  Mass.  Rep.  307* 

See  alsow  10  Mast.  Rep.  456.  and  12  Masf.  Rap.  45«.  and  17  Man.  Rsp.  SIX 
1  Johns.  Caies,  SSO. 


m 
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Dalireiy  at 
ao  escrow* 

*  86 


Toaol^.  69. 


person  under  daresff  of  imprisonment,  delivers  a  deed  ;  in 
case  the  deed  is  not  void,  font  oidy  voidable ;  and  after  the  in> 
fant  being  of  full  age,  or  the  person  who  was  under  duress  beii^ 
at  lai^e,  do  deliver  the  deed  again,  such  second  delivery  is 
void*  But  where  a  man'ied  woman  delivers  a  deed,  and  after 
her  husband's  death,  delivers  it  again,  the-  second  delivery  is 
good ;  because  the  first  was  void. 

87.  The  delivery  of  a  deed  may  be  either  absolute,  that  is^ 
to  the  grantee,  or  to  some  person  for  him  ;  *or  conditional,  that 
is  to  a  third  person,  to  keep  it  till  somethii^  is  done  by  the 
grantee :  in  wluch  last  case  it  is  not  delivered  as  a  deed,  but  aa 
an  escrow,  that  is,  a  scrowl  or  writing,  which  is  not  to  take 
effect,  till  the  condition  is  performed ;  when  it  becomes  a  good 
deed. 

88.  Where  a  deed  is  delivered  as  an  escrow,  it  is  of  no  force 
till  the  condition  is  performed  ;  and  although  the  party  to  wh<mi 
it  is  made,  should  get  it  into  his  possession,  before  the  condition 
is  performed,  yet  he  can  derive  no  benefit  from  it  But  if  eithei^ 
of  the  parties  die  before  the  condition  is  performed,  and  after- 
wards the  condition  is  performed,  the  deed  becomes  good,  and 

3  Rap.  35  &.  will  take  efiect  from  its  first  delivery.  For  there  was  /rodtlte 
tMkoata  in  the  lifetime  of  the  parties ;  et  postea  coneummiUw  ex* 
istensy  by  the  performance  of  the  condition.  (1) 

89.  Where  a  person  who  delivers  a  deed  as  an  escrow,  has 
not  power  or  ability  in  law  at  that  time  to  make  the  deed,  and 
before  the  second  del'very  he  attains  such  power,  there  the  deed 
is  void.  But  where  the  person  at  the  first  delivery  has  power 
and  ability  in  law  to  contract,  but  cannot  perfect  it  tiU  an  impe- 
diment be  reosoved ;  there,  if  the  impediment  be  removed,  before 
the  second  delivery,  the  deed  is  good. 

90.  If  an  unmarried  woman  delivers  a  deed  as  an  escrow^ 
and  before  the  second  delivery,  she  marries  or  dies  ;  in  such  a 
case,  for  necessity,  ni  res  magie  valeat  quam  pereatf  by  fiction  of 
law,  this  sbaU  be  a  good  deed,  ab  initio. 

91.  In  the  delivery  of  a  deed  as  an  escrow,  two  things  must, 
be  attended  to.  Firat,  that  the  form  of  the  words  used  in  the 
delivery  be  apt  and  proper :  The  proper  words  are  these — **  I 
deliver  this  to  you  *as  an  escrow,  to  deliver  to  the  party  as  my 
deed,  nptm  condition  that  he  deliver  to  you  ftOl.  for  me  ; ''  or 
upon  any  other  condition  then  mentioned.    This  mode  of  deliv« 

^ery  ought  to  be  taken  notice  of  in  the  attestation. 
Idem.  92.  Secondly,  that  the  delivery  of  the  deed  as  an  escrow,  be 

I  Rep.  137  k  *^  *  8tfa»g» ;  for  if  a  person  delivers  a  deed  to  the  party  bin- 

(1)  See  Fairbanks  v.  Metcalf,  8  Mats.  Rep.  230,  alio  Mavnard  v.  Mayaard, 
at  al.  10  Mass.  Rap.  4&S. 


Idam. 


Idem* 


Touch.  5S. 


•  M 
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self  to  whom  it  k  made,  SB  an  escrow,  upon  certain  conditions, 
the  delivery  is  absolute,  and  the  deed  will  take  effect  immediate- 
ly :  nor  will  the  party  to  whom  it  b  delivered,  be  bound  to  per-' 
form  the  conditions. 

93/  The  eighth  and  last  circumstance  necessary  to  a  deed,  is  f^^|^^'  hy^^ 
the  attestation  of  it  by  witnesses  ;  which  is  not  a  thing  essential  WitnaMet. 
to  the  deed  itself ;  but  only  constitutes  the  evidence  of  its  authen-  ^  ^^'  ^  *' 
ticity. 

04.  In  the  reign  of  Queen  Elizabeth,  deeds  were  often  with-  ^J!^**^* 
out  witnesses.     In  13  Cha.  11.  a  counterpart  of  an  old  lease  i  Lct!  S5. 
without  witnesses,  was  allowed  as  good  evidence ;  and  Mr.  Jus-  ^  ^/S*  ^ 
tice  Windham  said,  he  bad  seen  several  deeds  made  in  Queen 
Elizabeth's  time  without  witnesses. 

95*  It  is  not  necessary  that  the  witness  should  actually   see  ^J„^  s  Bm . 
the  party  execute  the  deed ;  for  if  he  be  in  an  adjoining  room,  &  i^ul.  si  7. 
and  the  party  after  executing  the  deed  brings  it  to  him,  tells  ^  *^ 

him  he  has  dDne  so,  and  desires  him  to  subscribe  his  name  as  a 
witness,  that  is  sufficient 
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Statement  of 


Sectiok  1. 

THE  first  section  of  the  statute,  29  Cha.  II.  c  S. 
the  Statute,  commonally  called  the  statute  of  frauds  and  perjuries,  enactSi 
*^  That  all  leases,  estates,  interests  of  freehold,  or  terms  for 
years,  or  any  uncertain  interest,  of,  in,  or  out  of  any  messus^es^ 
manors,  lands,  tenements,  or  hereditaments,  made  or  created  by 
livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorised  by  writing,  shall  have  the 
force  and  effect  of  leases  and  estates  at  will  only  ;  and  shall  not 
3g  either  *in  law  or  equity  be  deemed  or  taken  to  have  any  other 

or  greater  force  or  effect" 

i  By  the  2d  section,  leases  for  three  years,  whereupon  the  rent 
reserved  amounts  to  two  thirds  of  the  full  improved  value>  are 
excepted. 

2.  By  the  3d  section  it  is  enacted,  ^^  That  no  leases,  estates^ 
or  interests,  ebher  of  freehold,  or  terms  for  years,  or  any  uncer- 
tain interest,  not  being  copyhold  or  customary  interest,  of^  in» 
to,  or  out  of  any  messuages,  &c.,  shall  be  assigned,  granted,  or 
surrendered,  unless  it  by  by  deed  or  note  in  writing,  ngned  by 


TttU  XXXII.  Deed.  Ch.  ul  §  2—9.  SI 

the  party  so  assigning,  granting,  or  snrrenderingHhe  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing,  or  by  act 
and  operation  of  law.'' 

3.  By  the  '4th  section  it  is  enacted,  "  That  no  action  shall  N    W  \  v\   v 
be  brought  whereby  to  charge  any  person  upon  any  agreement       ^^  v^  ^  ^* 
made  upon  consideration  of  marriage,  or  upon  any  contract  or 

sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized." 

4.  A  great  number  of  cases  hare  arisen  upon  the  construe-  ^/'°ij*'5^!*^'* 
tion  of  that  part  of  the  fourth  section  of  this  statute  which  relates  s«ctioiu ' 
to  marriage   agreements,   and  contracts  for  the  sale  of  lands ; 

which  I  shall  endeavour  to  class  under  the  following  heads:  1. 
What  amounts  to  an  agreement  or  contract :  2.  What  is  a  suf- 
ficient signing  of  an  agreement  or  contract :  3.  In  what  cases 
,  a  written  note  or  letter  will  be  considered  as  a  sufficient  agree- 
ment :  and  4.  In  what  cases  a  parol  agreement  b  out  of  this 
act,  and  supported  in  equity. 

♦5.  With  respect  to  the  agreement  in  writing  required  by.  the  ♦  39 

statute,  no  precise  form^  is  necessary ;  it  must  however  contain  ^^^^ 
all  the  terms  of  the  contract,  distinctly  set  forth  ;  and  be  made  ^n  Agree-^ 
with  the  privity  and  consent  of  all  the  contracting  parties.  °^^°^ 

6.  Any  written  evidence  of  an  agreement  will  operate  as  a  Canoel  r. 
contract  within  the  statute.    Thus  an  instrument  originally  in-  ^  p^.^Wmt. 
tended  as  a  deed,  but  which  became  void  by  subsequent  events,  342. 
was  held  to  amount  to  an  agreement,  upon  which  a  specific  per- 
formance was  decreed. 

7.  A  mere  entry  by  a  steward  in  his  contract  book  with  the  y  ^^  ^*7SS. 
tenants,  is  however  not  evidenqe^that  there  is  an  agreement  for  ford,  i  Atk. 
a  lease,  between  the  lord  and  one  of  his  tenants  ;  unless  sup-  ^^'^' 
ported  by  proof. 

8.  A  particular  in  writing  for  the  sale  of  an  estate  will  not  Cast  v.  Wa- 
amount  to  an  agreement,  though  it  be  proved  to  have  been  shown  PreJI^^cba. 
to  the  purchaser ;  unless  it  be  also  proved  that  it  was  shown  ^9, 

to  him  on  his  purchase,  and  that  he  purchased  by  it. 

9.  Where  an  estate  is  sold  by  public  auction,  and  the  auction-  ,/  ^ '/.*.' '    .  ^  ^ 
eer  puts  down  the  name  of  the  purchaser  in  writing,  this  does 

not  amount  to  an  agreement  within  the  statute,  as  to  real  pro-  si^-^^q  y. 
perty ;  though   sufficient  for  chattels.     In  a  late  case  Sir  W.  Bradbear,  12 

Vef.  46S. 
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Grant  said — "  The  proposition  that  the  auctioneer's  receipt  nwy 
be  a  note  or  memorandum  of  an  agreement  within  the  statute,  is 
not  denied  :  but  for  that  purpose  the  receipt  must  contain  in  it- 
self, or  by  reference  to  something  else  must  show,  what  the 
agreement  is.  In  this  instance  one  very  material  particular^ 
the  price  to  be  paid  for  ibis  estate,  does  not  appear  upon  the  re- 
ceipt :  for  the  amount  of  the  deposit,  unless  we  know  the  propor* 
tion  it  bears  to  the  price,  does  not  show  what  the  price  is ;  and 

*  40  the  receipt  contains  no  *  reference  to  the  conditions  of  sale,  to 

entitle  us  to  look  at  them  for  the  terms.*' 
n**'  ^*v  ^*        10.  A  bidding  for  an  estate  before  a  Master  in  Ofaanceiy, 
S18.*      ^**     amounts  to  an  agreement  within  the  statute.    Upon  the  same 
principle  it  is  held,  that  the  Court  of  Cbancerj-  will  carry  into 
execution  against  the  representatives,  a  purchase  by  a  bidder  be- 
fore the  Master,  without  the  bidder's  subscribing,  after  confirma- 
tion of  the  Master's  report  that  he  was  the  best  bidder ;  the 
judgment  of  the  Court  taking  it  out  of  the  statute.    So  if  the  au- 
thority of  an  agent,  who  subscribed  for  a  bidder  before  the  Mas- 
ter, cannot  be  proved,  yet  if  the  Master's  report  can  be  confirm- 
ed, the  Court  will  carry  it  into  execution ;  unless  there  be  some 
fraud. 
fi^^^Vst'"/"       ^^'  It  was  formerly  held,  that  an  agreement  must  have  been 
iDfe.  Wheel-    sealed  as  well  as  signed ;  otherwise  it  could  only  be  considered 
V  ^*  ^'Tih''^  ^  ^  parol  agreement,   and  that  the  writing  was  only  evidence  of 
IS.  it     But  this  was  altered  ;  and  signing  being  the  only  thmg  re- 

quired by  the  words  of  the  statute,  was  deemed  sufficient. 
1  Cha.  Ca.  1^*  ^^  ^he  case  of  Horton  v.  Gray,  36  Cha.   II. ;  and  also 

^^84^^  in  the  case  of  Coleman  v.  Upcot,  which  wiH  be  stated  hereafter ; 
^.'  w  ,  jj ^  ^ .it  was  held  that  an  agreepient,  signed  by  the  party  to  be  char- 
ged with  the  same,  was  Sufficient ;  and  that  it  was  not  neces* 
a  IIL  351.  ^U  fo^  ^^  agreement  to  be  signed  by  both  parties.  This  doc- 
Bawdea  t.  trine  has  been  assented  to  in  modem  cases. 
Prec."iB*Cha.  IS.  It  is  said  by  Lord  Cowper,  that  he  knew  of  -no  case 
402.  where  an  agreement,  though  all  written  with  the  party's  own 

hand,  had  been  held  sufficient,  imless  it  had  been  IQcewise  ngn- 
ed  by  him  ;  that  the  party's  not  signing  it  was  evidence  that  he 
did  not  think  it  complete  ;  that  he  had  left  it  to  an  after  coneid- 

•  At  enition,   and  might  make  alterations  or  additions  m  it :  there- 

fore, ^unless  it  was  signed  by  him,  or  something  equivalent 
done,  to  show  that  he  looked  upon  it  as  completed,  he  thought 
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fluch  writing  by  the  party  himself  was  not  sufficient  to  bind  him 
within  the  statute. 

14.  Although  a  purchaser  makes  alterations  in  the  draft  of  Hawkins  t, 
an  intended  conveyance,  and  returns  it  to  the  attorney  of  the  i  p.  wom. 
vendor ;  yet  this  is  not  a  sufficient  signing  within  the  statute.       ''^^• 

15.  It  was  resolved  by  Lord  Hardwicke,  that  where  a  per-  J^JI^^ji^' 
son  subscribed  a  deed,  as  a  witness,  to  which  she  was  not  a  par-  3  Atk.  503. 
ty,  but  knew  the  contents  of  it,  which  constituted  a  complete  ^  ^^  ^  ^' 
agreement,  such^  signing  was  sufficient     For  the  meaning  of 

the  statute  was  to  reduce  contracts  to  a  certainty,  in  order  to 

avoid  perjury  on  the  one  hand,  and  fraud  on  the  other.     There* 

fore,  both  in  the   Court  of  Chancery,  and  in  the  Courts  of 

Common  Law,  where  an  agreement  has  been  reduced  to  such 

a  certainty,  and  the  substance  of  the  statute  has  been  complied  ^  aj  :,. 

with  in  the  material  part,  die  terms  have  never  been  insisted  on.  ^s.''^  *^^^  ^1  IfU 

16.  In  a  modern  case  it  was  held  by  Lord  Eldon,  that  ^j^^^'J-^v. 
vendor  of  an  estate  was  bound  by  the  signature  of  the  agent's  9  Vm.  s34» 
clerk,  thus,   *'  Witness  £.  S.  for  Mr.  Smitb,  agent  for  the  sel- 

ler,"^  upon  evidence  of  assent.     He  expressed  his  approbation 

of  the  doctrine,  laid  down  by  Lord  Hardwicke  in  Welford  v.  •**•»  §  ^^ 

Beazely,  that  where  either  the  party  himself,  or  a  person  duly 

authorized  by  him  ascertains  the  agreement,  by  a  signature  in 

the  form  of  addition,  that  signature  of  that  instrument  ascer« 

tains  the  agreement  sufficiently  within  the  statute  ;  though  not 

a  signing  as  an  agreement,   yet    sufficient  to    indentify   the 

agreement :  the  instrument  itself  containing  the  terms  ;    and 

therefore  sufficient  .within  the  statute.     But  he  expressed  a  doubt  ^^^  \ 

whether  the  insertion  of  the  name  in  the  body  of  the  ^agreement  Cozb!  <19. 

was  a  sufficient  signature  within  the  statute.  *  4S 

17.  It  is  observable,  that  in  the  4th  section  of  the  statute,  it  ^"'*^"\, 
is  not  required,  as  in  the  first  section,  that  the  agent  should  be  thovized  to 
authorized  by  writing,  y  In  the  case  of  Waller  v.  Hendon,  before  ^^-^l^^ 
Lord  Macclesfield,  it  was  held,  that  an  authority  to  treat  or  534.  pi  45/ 
buy,  may  be  good  without  writing,  though  by  the  statute  the 
contract  itself  must  be  in  writing.     And  in  a  modern  case  Lord  \y^^* 
Eldon  said — *^  It  is  clearly  settled  now,  that  an  agent  need  not  ' 
be  authorized  in  writing."  (1.) 

18.  It  has  been  held,  that  a  letter  wOl  amount  to  a  sufficient  ^^^^j^^^^ 

~ — ' — r ^'  Coleman  v. 

(t)  In  Pennsylvania  the  authorttj  of  the   agent,  as   well  at  the  agreement,  Upcot,  6  VIb* 
mntt  be  in  writing ^ixx  order  to  pase  any  t%iatt  in  lan<h,  bot  a  parol  contract  ^^5,  j^^ 
for  the  sale  of  lands  will  support  an  action  Ibr  damages,  as  will  a  wriittn  con- 
tract with   an  agent  who  has  merely  a  parol  aathority.    Ewing «.  Feei,  1 
Binn.  460.    Bell  v.   Andrews,  4  Dall.   15S.    Vaohome  t*  Frick,  6  Self,  ft 
Rawle,  91. 

The  principal  is  not  bound  by  agent's  deed  unless  he  has  authorized  hit 
agent,  by  an  instrament  undtr  stal^  to  make  and  execute  such  deed  in  behaljT 
of  his  principal.  Banorgee  v.  HoTey,  et  al«  5  Mass.  Rep.  11.  and  Hat«hT. 
Smith  ft  trustees,  5  Mass.  Rep.  53. 
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,  agreement  within  the  statute,  where  it  is  signed  by  the  party 
.  to  be  charged  with  the  same.  But  the  letter  must  sufficiently 
'  specify  all  the  terms  upon  which  the  agreement  is  made ;  or  re- 
fer to  some  written  agreement,  in  which  all  the  circumstaikoes 
are  specified  ;  and  not  require  any  external  evidence  to  ^plain 
it :  for  otherwise  that  which  the  statute  was  made  to  prevent^ 
namely,  fraud  and  perjury,  would  be  let  in.  It  must  likewiae 
appear  that  the  other  party  accepted  the  terms,  and  acted  in 
contemplation  of  them. 

19.  A  bill  was  brought  for  a  specific  execution  of  an  agre^ 
ment  for  the  purchase  of  nine  houses.  The  owner  bad  agreed 
to  sell  them  to  the  plaintiff  for  a  certain  sum :  the  plainli£F 
paid  a  guinea  in  part ;  and  sent  a  note  to  his  solicitor  to  tins 
effect  :—>*^  Mr.  L.  pray  deliver  my  writings  to  the  bearer;  I 
having  agreed  to  dispose  of  them."  The  defendant  innsted 
on  the  statute  of  frauds ;  and  the  question  was,  whether  this 
note  would  take  it  out  of  the  statute.  It  was  decreed  that  it 
would  not ;  for  it  ought  to  be  such  an  agreement  as  specified  the 
terms  thereof,  which  this  did  not,  though  signed  by  the  party ; 
for  it  did  *not  mention  the  sum  that  was  paid,  nor  the  number 
of  houses  to  be  disposed  of,  whether  all  or  some,  or  how  many 
nor  to  whom  they  were  to  be  sold  :  neither  did  the  letter  men* 
tion  whether  they  were  to  be  disposed  of  by  way  of  sale  or 
by  assignment  of  lease.  So  all  the  danger  of  perjury,  which 
the  statute  was  to  provide  against,  would  be  let  in  to  ascertain 
the  agreement. 

SO.  The  plaintiff  had  agreed  for  the  purchase  of  an  estate 
from  the  defendant,  but  the  agreement  was  not  reduced  into 
writing.  However,  in  confidence,  the  plaintiff  had  g^ven  orders 
for  conveyances  to  be  drawn  and  engrossed,  and  went  several 
times  to  view  the  estate.  Sometime  after,  the  defendant  sent  a 
lettdr  to  the  plaintiff,  to  inform  him,  tha^  at  the  time  he  coi^ 
tracted  for  the  sale  of  the  estate,  the  value  of  the  timber  was  not 
known  to  him :  and  that  the  plaintiff  should  not  have  the  estate, 
unless  he  would  give  him  a  larger  price.  A  bill  was  brought 
to  carry  this  agreement  into  execution ;  to  which  the  statute  of 
frauds  was  pleaded. 

Lord  Hardwicke  allowed  the  plea,  and  said,  that  the  letter 
could  not  be  sufficient  evidence  of  the  agreement,  the  terms  of 
it  not  being  therein  mentipned. 

21.  In  a  modem  case,  where  the  defendant  acknowledged  by 
letter  an  agreement  for  the  sale  of  an  estate,  which  had  been  re- 
du(ied  into  writing,  but  not  signed ;  it  was  held  to  be  a  suffi- 
cient agreement  within  the  statute  of  frauds.  And  Lord  Thur- 
low  said—**  If  the  letter  contuns  the  terms  of  the  agreement^ 
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or  if  it  refers  to  another  letter,  which  contains  the  terms,  that 

is   sufficient.     For  I  am  of  opinion,  that  if  a  letter  refers  so  . 

clearly  to  an  a^ement,  as  to  shew  what  was  meant  by  the  par* 

ties,  where  the  existence  of  the  paper  is  *  proved  by  parol,  that  *  44 

will  take  the  case  out  of  the  statute.** 

£2.  A  tetter  of  this  kind  must  have  the  proper  stamps  put  on  J,^^^  ^* 
it,  in  order  to  make  it  evidence.  Br  "^"sj, 

23.  There  have  been  several  cases  in  which  a  father  or  near  ^09. 
relation  promises  by  letter  to  give  a  portion  to  his  daughter  or  ▼ioas7o^Mar- 
cousin  in  marriage  ;  which  has  been  held  to  amouat  to  a  con-  ^^S^* 
tract  within  the  statute. 

24.  A.  wrote^  a-  letter,  signifying  bis  assent  to  the  marriage  ^{^ ^  ^» 
of  his  daughter  with  J.  S.,  and  that  he  would  give  her  1,9002.  ve^ssi. 
Afterwards,  by  another  letter,  upon  a  farther  treaty,  he  went  Skin*  1^2. 
back  from  the  proposals  in  his  former  letter  ;  but  some  time  af- 
ter he  declared  he  would  agree  to  what  was  proposed  in  his  first 

letter.     This  was  held  a  sufficient  promise  in  writing  within  the 
statute  ;  the  last  declaration  having  set  the  terms  in  the  first  let-  . 
ter  up  again. 

25.  On  a  treaty  of  marriage,  the  father  of  the  lady  agreed,  jvfopry.  Hart, 
by  letter  to  a  third  person,  to  give  a  certmn  portion  to  his  i  Vtm.  iio. 
daughter ;  this  was  held  to  be  binding,  and  out  of  the  statute 

26.  A.,  in  a  letter  written  by  his  direction,   promised  to  give  FoSarly   ^* 
1,5002.  portion  with  his  daughter.     A.  was  afterwards  privy  to  ^  Varn.  Jss. 
the  marriage,  and  seemed  to  approve  of  it.     Decreed,  that  A.  CooklT'r^^* 
should  pay  1,5002.  as  his  daughter's  portion.    The  decree  was  Mascaii,  9 
affirmed  in  the  House  of  Lords.  ^•"**  *^ 

27.  The  principle  of  these  cases  is,  that  a  man  who  marries  ^tte.  in  Qha. 
a  lady  upon  the  encouragement  of  a  letter^  shall  recover  whait 

is  promised  in  such  letter  ;  because  the  agreement  is  executed 
on  his  part,  as  far  as  it  can  be,  and  can  never  be  undone  after. 
^  But  where  a  man  marries  without  any  knowledge  of  such  a  let* 
ter,  a  court  of  equity  will  not  decree  the  performance  of  any 
promise  contiuned  in  it  ^  ^  ak 

^28.  The  plaintiff  courted  one  of  &e  daughters  of  Sir  T.  Ha-  ^y]]^^  ^, 
slewood,  and  treated  with  the  &ther  about  the  marriage,  who  con-  Tracy,  2  p. 
sented,  and  wrote  a  letter  signed  with  lus  name  to  his  daughter,  ^"^^  ^^* 
intunating  that  he  had  met  the  plaintiff,  had  agreed  to  give  Urn 
3,0002.  as  a  portion ;  to  which  the  plainti£^  he  said,  seemed  to 
assent ;  and  that  they  were  to  meet  the  next  day,  when  the 
affidr  was  to  be  fully  concluded.    They  met  accor£ngly,  and 
agreed  to  the  marriage.    The  father  gave  money  to  the  daugh- 
ter to  buy  wedding  clothes.    The  wedding-day  was  appointed, 
but  the  fiither  died  prior  to  it,  having  made  his  will  long  before, 
and  given  his  daughter  2,0002.    The  daughter  did  not  show 
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this  letter  to  her  intended  husband  whom  she  afterwards  marri- 
ed. The  2,0001.  was  paid  to  the  husband ;  who  did  not  make 
any  settlement  on  his  wife. 

Lord  Macclesfield  said, — This  being  no  more  than  a  commu- 
nication, had  no  ingredient  of  equity.    The  husband  made  no  set- 
tlement :  he  did  not  know  of  the  letter,  it  being  written  to  the 
daughter  ;  he  therefore  could  not  be  supposed  to  have  married 
in  consequence  of  it ;  and  dismissed  the  bill. 
Parol  Agree-      29.  Notwithstanding  the  statute  of  frauds,  parol  agreements 
io^EqaUy.      ^^^^  httn  frequently  enforced  in  equity  in  the  following  cases. 
1.  Where  the  reducing  them  into  writing  has  been  prevented  by 
fraud.     2.  Where  there  has  been  a  part  performance  of  them. 
Whtre  there      '**  ^^^^^  *^^  reducing  an  agreement  into  writing,  or  the 
11  Fraud.        signing  of  it,  is  prevented  by  fraud,  the  Court  of  Chancery  will 
support  it ;  because  it  is  one  of  the  principal  objects  of  a  court 
1  Ab.  Eq.  19.  ^f  equity  to  relieve  against  fraud. 

MaUettT  ^^'       father,  on  a  treaty  for  the  marriage  of  his  daughter 

Haifpeany,  with  the  plaintiff,  ngned  a  writing  comprising  *t6e  terms  of  the 
Chsu  404  agi^eement,  and  afterwards  designing  to  elude  it,  directed  his 
•  4g    *       daughter  to  get  the  plaintiff  to  deliver  it  up,  and  then  to  marry 

him,  which  she  did.     The  plaintiff  was  relieved. 
Maxwell  T.        32.  It  is  laid  down  by  Lord   Macclesfield,  that  where  on 
Montacn^,     ^  treaty  for  a  marriage,  or  on  any  other  treaty,  the  parties  eome 
&S6.  to  an  agreement,  but  the  same  is  never  reduced  into  writing, 

nor  any  proposal  made  for  that  purpose,  so  that  they  rely  wholly 
on  their  parol  agreement ;  unless  this  be  executed  in  part,  nei- 
ther  party  can  compel  the  other  to  a  specific  performance  ;  for 
that  the  statute  of  frauds  is  directly  in  then*  way.  But  if 
there  be  any  agreement  for  reducing  the  same  into  writing,  and 
it  is  prevented  by  the  fraud  and  practice  of  the  other  party,  the 
,  Court  of  Chancery  will  in  such  a  case  give  relief :  as  where  in- 
structions were  given,  and  preparations  made  for  the  drawing 
of  a  marriage  settlement,  but  before  the  completing  of  it,  the 
wcMnan  was  induced,  by  the  assurance  and  promises  of  the  maB 
to  perform  it,  to  marry  him. 
IP.Wmi.  33.  It  was  also  said  by  the   Court,  in  the  same  case,  that 

^^  where  there  was  fraud,  equity  would  relieve,  even  against  the 

words  of  the  statute  ;  as  if  one  agreement  in  writing  should  be 
proposed  and  drawn,  and  another   fraudulently  and  secretly 
brought  in  and  executed,  in  lieu  of  the  former. 
Vhea  th^te        34.  It  is  said  in  the  Treatise  c^  Equity,  b.  i.  e.  3.  $  8.  That 
b  a  Part  Per-  if  a  parol  i^eement  be  carried  mto  exeeution  by  one  of  the  par- 


TUU  XXXII.  Deed.  Ch.  iu.  $  34-^9.  S7 

•  ties,  BB  by  delivering  possession,  and  such  execution  be  accepted/ 
by  the  other,  he  that  accepts  it  must  perform  his  part ;  for, 
where  there  is  a  performance,  the  evidence  of  the  bargain  does ' 
not   lie  merely  upon  the  words,  but  upon  the  fact  performed  ; 
and  it  is  unconscionable  that  the  *party  who  has  received  the  \  *  47 

advantage,  should  be  admitted  to  say  that  such  a  contract  was  ' 
never  made* 

35.  Lord  Cowper,  in  confirmation  of  this  doctrine  has  said,  ^'^^  ^'  2. 
that  wherever  a  parol  agreement  is  begun  to  be  put  in  execution, 

and  intended  to  be  continued,  there,  though  there  be  no  writing, 
yet  the  Court  of  Chancery  will  enforce  its  execution,  notwith- 
standing the  statute  of  frauds*  i  i  fi    )?   /  A  I 

36.  With  respect  to  the  acts  which  have  been  held  to  be  a  4^^^^       ' 
part  performance  of  an  agreement,  the  general  rule  is,  that  they  are  a  Part' 
must  be  such  as  could  be  done  with  no  other  view  or  design  Performance. 
than  to  perform  the  agreement ;  such  as  delivery  of  possession  ; 

and  payment  of  the  whole,  or  a  considerable  part  of  the  conside- 
ration. 

37.  The  delivery  of  possession  and  laymg  out  money  has 

always  been  held  to  be  a  part  performance  of  a  parol  agree-  Foaaesston  3 
ment  ;  so  as  to  take  it  out  of  the  statute  of  frauds.  ^^  i* 

38.  The  plaintiff  having  a  house  in  London,   agreed  with  the 
defendant  for  a  lease  of  a  piece  of  ground  adjoining,  for  as  long  Bockiand  2 
time  as  he  had  in  the  house:  thereupon  the  plaintiff  entered  up*  Freem.  268. 
on  the  ground,  built  a  wall,  and  made  a  vault,  for  the  conveni- 
ence of  his  house  :  when  he  had  so  done,  the  defendant  refused 

to  make  him  a  lease  ;  whereupon  the  plaintiff  preferred  his  bill 
to  have  an  execution  of  the  agreement.  The  defendant  pleaded 
the  statute  of  frauds ;  the  agreement  not  being  in  writing.  The 
plea  was  over-ruled  by  the  Lord  Keeper ;  and  the  Master  of 
the  Rolls  decreed  the  defendant  to  perform  the  agreement,  say- 
ing that  the  statute  was  not  made  to  encourage  frauds  and  ^^^"'^^gf' 
cheats  ;  for  the  plaintiff  having  laid  out  his  money  in^pursuance 
of  the  agreement,  *and  taken  possession  of  the  land,  the  defend-  •  4g 

ant  ought  to  execute  a  lease. 

S9.  There  was  a  parol  agreement  for  a  lease  for  21  years,  AyieBford^s 
upon  which  the  lessee  had  entered  and  enjoyed  for  six  years ;  73^*  *'^* 
then  the  lessor  brought  a  bill  to  obUge  the  lessee  to  execute  a  wnisr. 
counterpart,  far  the  residue  of  the  term  ;  to  which  he  pleaded  veT.l578?*  ^ 
the  statute  of  frauds ;  which  was  over-ruled,  the  agreement  be- 
ing in  part  performed. 
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Payment  of        40.  It  is  lead  down  by  Lord  Hardwicke  in  the  case  of  Lacoa 
Money.         ^*   Mertinsi  that  payment  of  money  had  always  been  held  to  be 
3  ^^^1 1 A       ^  P^^  performance  of  an  agreement.     But  in  Seagood  ▼.  Meak, 
*  where  a  guinea  only  was  piud  out  of  IdOI.  ;  that  was  said  not 

'  f^  *   ^  *  to  be  a  part  performance  ;  it  being  only  meant  as  earnest 
Main  ▼.  41:  In  a  modem  case,  where  five  guineas  were  paid,  upcm 

Meibor^e,      ^  parol  agreement,  for  the  purchase  of  a  lot  of  land,  of  which 
the  price  was  1052. ;  Lord  Rosslyn  said,  that  though  payment 
of  a  substantial  part  of  the  purchase  money  would  take  an 
agreement,  as  to  land,  out  of  the  statute  of  fraudsi,  on  the  groond 
of  part  performance  ;  yet  that  payment'of  a  small  sum  would 
not  do  so  ;  and  jllowed  the  plea  of  the  statute. 
Inipoductory        42.  It  has  however  been  always  held,  that  acts  merely  ib- 
Part  Perform-  troductory  to  the  completion  of  an  agreemeent,  such  as  giving 
ance.  instructions  for  a  settlement,  or  going  to  view  an  estate  contract- 

ed for,  are  not  such  a  part  performance  as  to  to  take  it  out  of  the 
statute. 

43.  In  consequence  of  a  treaty  of  marriage,  the  lady's  father 

Amhurst/i      And  the  intended  husband  went  to  Mr.  Minshul's  chambers, 

^^'  ^'  p.'     ^^o  was  to  draw  the  settlement,  as  counsel  for  the  lady  ;  and 

4Q2. '  '  Mr.  M.  took  down  minutes  thereof  in  writing.     The  next  day 

the  lady's  father  died,  and  the  day  after  the  marriage,  took 

^  AQ  *place.     The  husband  and  wife   brought  a  bill  for  a  specific 

execution  of  the  agreement ;  but  it  was  declared  not  to  be  such 

as  the  GouTt  of  Chancery  would  execute.    And  Lord  Cowper 

said  he  had  always  been  tender  in  laying  open  that  just  and 

wise  provision  the  parliament   had  made.     That  the.  act  had 

not  only  directed  such  agreements  to  be  in  writing,   but  went 

further,  and  directed  them  to  be  signed  by  tiie  parties  them* 

selves,  or  some  other  lawfully  authorized  by  them  for  that  pur« 

pose. 

Bagenei,^  44.  Mr.  Bagenel  entered  into  a  parol  agreement  with  Wba- 

Bro.  Pari.       ley  for  the  sale  of  an  estate  in  the  county  of  Carlow,  deUvered 

^'  to  him  a  rent-roll  of  the  lands,  which  was  dated  and  altered 

with  Bagenel's  own  hand,  and  showed  by  the  title  of  it,  that  an 

agreement  had  been  made,  between  him  and  Whaley  for  the 

sale  of  the  estate  at  21  years  purchase  :  an  abstract  of  the  tide 

was  also  delivered  to  Whaley  togeUktr  with  the  deeds.    Bag^* 

nel  wrote  letters  to  several  of  his  creditors,  informing  them  that 
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he  had  contracted  with  Whaley  for  the  sale  of  his  estate  at  21 
years  purchase,  and  sent  the  tenants  to  treat  with  Whaley 
for  the  renewal  of  their  leases.  Upon  an  inquisition  held  by 
virtue  of  a  writ  of  eUgU^  sued  out  by  one  of  Bagenel's  creditors, 
bis  agent  produced  a  witness  to  ph>Ye  that  the  lands  were  sold 
by  Bagenel  to  Whaley,  in  consequence  of  which  the  jury  found 
a  verdict  that  Bagenel  was  not  seised  of  the  lands.  Bagenel 
afterwards  refused  to  perform  his  agreement  Whaley  filed  a 
bill  in  Chancery  in  Ireland  for  a  specific  performance :  Buge-  ^ 
nel  pleaded  the  statute  of  frauds,  in  bar  of  the  discovery  and  re- 
lief ;  which  was  allowed. 

•  On  an  appeal  to  the  House  of  Lords  of  England,  it  was  con- 
tended by  the  appellant,  that  the  statute  of  firauds  was  made  in 
order  to  prevent  the  danger  of  ^perjury,  which  might  arise  *  50 

from  parol  agreements ;  but  where  there  was  written  evidence 
that  an  agreement  was  made,  and  acts  had  been  done  by  the  par* 
ties,  in  part  execution  of  it,  the  danger  of  perjury  was  removed. 
That  where  a  bill  was  framed  with  proper  charges  of  facts  and 
circumstances,  tending  to  take  the  case  out  of  the  statute  of 
frauds,  the  plea  of  the  statute  ought  not  to  be  allowed  in  bar  of 
the  discovery  sought  by  the  bill,  without  a  full  and  negative  an- 
swer to  such  charges,  as  would,  if  proved  true,  be  sufficient  in 
equity  to  entitle  .the  plaintiff  to  relief. 

In  support  of  the  plea  it  was  said,  that  the  Irish  statute  of 
firauds  was  little  else  than  a  transcript  of  the  English  statute : 
the  intent  of  both  was  the  same,  and  every  rule  of  construction 
appUcable  to  the  one,  was  equally  so  to  the  other.  A  written 
agreement  signed  by  the  party,  or  some  person  by  him  thereun- 
to authorized,  was  by  both  acts  precisely  and  positively  requir- 
ed, for  establishing  contracts  Sot  sale  of  lands :  and  being  of  the 
substance  of  the  contract,  had  never,  while  the  contract  remained 
executory,  been  dispensed  with.  Of  this  the  appellant  himself 
seemed  senmble,  by  hb  charge  of  the  respondent's  having  with 
his  own  hand  uiserted  in  figures  in  the  rent-roll  the  amount  of 
the  rent ;  added  the  date,  and  struck  out  a  denomination  which 
he  meant  to  preserve ;  which  the  appellant  would  have  consid- 
ered as  amounting  to  a  written  agreement :  but  it  was  clearly 
no  more  than  one  of  those  many  loose  and  unmeaning  circum* 
stances,  which,  if  attended  to,  would  in  their  consequences  let 
in  all  the  mischiefs  meant  to  be  prevented  by  the  act ;  which 
gives  credit  only  to  a  writing,  and  the  party's,  or  hb  agent's 
signature. 


40  TUh  XXXII.  Deed.  Ch.  iii.  %  44—46. 

♦  51  Contracts  partly  executed  by  delivery  of  possession^  *rccript 

of  some  of  the  purchase  money,  or  attended  with  some  fraud,  on 
the  part  of  the  vendor,  who  had  made  use  of  the  act  for  shelter- 
ing fraud,  were  very  justly  decreed  to  be  specifically  performed 
But  those  were  quite  foreign  to  the  present  case,  which  appear- 
ed, upon  the  appellant's  own  statement  of  it,  to  be  no  more  than 
a  proposal  or  treaty,  attended  with  some  inquiries,  but  never 
carried  into  the  least  execution  :  and  no.  imputation  of  fraud  lay 
upon  the  respondent  throughout  the  whole  transaction.  That 
the  plea  went  to  the  discovery  as  well  as  the  relief ;  and  rjgbU 
ly  so,  for  wherever  a  plea  is  sufficient  to  bar  the  relief  prayed, 
it  must  go  to  the  discovery  :  otherwise  the  plea  to  the  relief 
would  be  nugatory  and  idle.  Here  the  whole  charge  rested 
upon  a  supposed  agreement,  which  being  neither  reduced  into 
writing,  nor  signed  by  the  respondent  could  never  be  decreed 
against  him  ;  if  so,  a  discovery  of  all  the  matters  charged  in 
the  bill  would  be  a  discovery  of  nothing  at  all,  and  leave  the  ap- 
pellant in  just  the  same  state  as  he  was.  The  order  was  af- 
firmed. 
2  Bro.  R.  45^  jn  ^  modern  case  Lord  Thurlow  said — "  If  there  be 

general  instructions  for  an  agreement,  consisting  of  material 
circumstances,  to  be  afterwards  extended  more  at  large,  and  to 
be  put  into  the  form  of  an  instrument,  with  a  idew  to  be  ^gned 
by  the  parties,  and  no  fraud,  but  the  party  takes  advantage  of 
the  locus  penitenHiBf  he  shall  not  be  compellable  to  perform  such 
an  agreement  as  that,  when  he  insists  upon  the  statute  of  frauds.'^ 
SVei.  7  It.  46.  Lord  Alvanley,  when  Master  of  the  Rolls,  has  said — **  I 
admit  my  opinion  is,  that  the  Court  has  gone  rather  too  far  in 
permitting  part  performance,  and  other  circumstances,  to  take 
cases  out  of  the  statute  ;  then,  unavoidably  perha^  after  estab- 
*  53  lishing  *the  agreement,  to  admit  parol  evidence  of  the  contents 

of  that  agreement.  As  to  part  performance,  it  might  be  evi- 
dence of  some  agreement ;  but  of  what,  must  be  left  to  parol 
evidence  1  I  always  thought  the  Court  went  a  great  way.  They 
ought  not  to  have  held  it  evidence  of  an  unknown  agreement^ 
but  ta  have  had  the  money  laid  out,  repaid.  It  ought  to  have 
been  a  compensation.  Those  cases  are  very  dissatisfactory.  It 
was  very  right  to  say,  the  statute  sKould  not  be  an  engine  of 
fraud  ;  therefore  compensation  would  have  been  very  proper. 
They  have,  however,  gone  farther,  saying  it  was  clear  there 
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was  some  agreement,  and  letting  them  prove  it ;  but  how  does 
the  circumstance  of  a  man's  having  laid  out  a  great  deal  of  mo- 
ney, prove  that  he  is  to  have  a  lease  for  99  years  }  The  common 
sense  of  the  thing  would  have  been  to  have  let  them  bring  an 
action  for  the  money.     I  should  pause  upon  such  a  case. 

47.  This  doctrine  has  been  confirmed  by  Sir  W.  Grant,  who  "^  ^•■«  ^''• 
has  said — ^*  I  am  aware  there  are  cases,  that  acts  done  by  the 
defendant  can  make  a  ground  for  compeDing  him  to  perform  the 
agreement ;  but  it  is  difficult  to  bring  those  cases  to  bear ;  for 

to  what  do  those  acts  amount,  when  there  is  no  prejudice  to  the 
plaintiff  1  only  to  proof  of  the  exbtence  of  an  agreement  The 
existence  of  die  agreement  may  be  put  out  of  all  doubt  by  the 
acts  ;  but  the  objection  upon  the  statute,  that  the  agreement  is 
not  in  writing,  remains  where  it  did.  The  Court  does  not  pro* 
fess  to  execute  a  parol  agreement  merely  because  it  is  satisfacto- 
rily proved.  In  Whaley  v.  Bagenel,  which  being  before  the  ***** 
House  of  Lords,  must  supersede  the  authority  of  every  other 
case,  various  acts  had  been  done  which  implied  that  the  party 
had  sold  the  estate,  and  did  not  consider  himself  any  longer  the 
*owner  of  it.     The  question  stiU  remained,  whether  that  agree-  ^  ^ 

ment  should  be  carried  into  execution ;  and  it  was  held,  that  the 
acts  done  by  the  defendant  did  not  entitle  the  plaintiff  to  have  it 
specifically  performed.*' 

48.  It  was  formerly  held,  that  if  a  biU  was  brought  in  Chan-  Parol  Agr»«- 
eery  for  the  execution  of  a  parol  agreement,  which  was  in  no  ments  not  de«* 
part  executed,  and  the  defendant  by  his  answer  confessed  the  ^foitod! 
agreement,  without  insisting  on  the  statute  of  frauds,  the  Court  ^^•^  inCluu 
would  decree  an  execution  of  the  agreement ;  because,  when  the 
defendant  confessed  it,  there  was  no  danger  of  perjury,  the  only 

thing  the  statute  intended  to  prevent  (1) 

49.  This  doctrine  has  been  altered,  and  it  seems  to  be  now  Oootb  t. 
settled,  that  upon  a  bill  for  a  specific  performance  of  a  parol  JockMn,  6 
ag^ement,  the  defendant,  though  admitting  the  agreement  by    ^ 

his  answer,  may,  if  he  insists  on  the  statute,  have  the  benefit  of 
it  at  the  hearing ;  and    Sir  W.   Orant  has  decided,  that  where 

(1)  **  Although  the  act  of  firauds  declares,  that  no  title  thaD  pass  greater 
than  an  estate  at  will  without  a  contract  in  writings  yet  on  a  bill  in  eqmty  fil* 
ed  against  the  vendors,  if  they  confessed  the  agreement  they  woukf  be  de- 
creed to  execute  a  conveyance."  Par  TUghnum^  C.  /.,  S  Sers.  &  Rawle,  535* 
If;  however,  the  defendant  admit  the  contract  in  his  answer,  and  that  it  jas^^ahp 
been  in  part  performed,  as  by  taking  possession  and  holding  under  the  agreement^ 
a  spednc  performance  will  be  decreed ;  although  the  statute  be  |deaded ;  the 
answer  overrv^  the  plea.  Bndth  v.  BraOafard^  1  Desaus.  Cha.  Rep.  S60« 
Buiehbuvn  v.  HiOehkum,  4  Desaus,  Cha*  Rep.  77.  Judge  WAflBiiroT<W  has 
decided,  that  although  the  defendant  should  answer  and  confess  the  agree- 
ment as  stated  in  the  Bill,  he  may  nevertheless  pioteet  himself  uainst  a  pe»* 
formance  by  pleading  the  statute,  and  he  said  it  was  the  settlea  rale  of  the 
Court.  71bonq»ofi  v.  Tod,  1  Peter^  Rep.  380.  There  was  no  pait  peifenoance 
estaUiahedin  thai  ease,  the  attempt  to  prove  it  liaviDgftiKed. 
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BiagdeBT.     the  deftiidgiit  wmstn  on  th^  statute  of  frauds,  adpissiona  bj  the 
i«  Vei.  466.  answer  are  unmatenal. 

fourrier  T.         50.  If,  however,  the  defendant  admits  the  %greement  in  his 

6  v^k'^Ma     answer,  andsuhmits  to  perform  it,  he  will  not  be  allowed  to  take 

advantage  of  the  statute  of  frauds,  in  lus  answer  to  aq  amended 

A  wHiM^^*    ^^'  Although  a  written  agreement  cannot  be  altered  or  con- 
Afreemant     tradicted,  in  particular  parts,  by  parol  evidence ;  yet  it  is  Isud 
PwouTib!^  ^^^"^  ^y  ^^'^  Keeper  North,  that  an  agreement  might,  notwith- 
Sq.  ao.      '  standing  the  statute  of  frauds,  be  dischaiyed  by  parol 
Leg&tt  V.  5^-  An  agreement  was  entered  into  in  writii^  for  a  lease   of 

s^^^'foo     ^  ^ovm  at  S2L  a  year :  part  of  tiie  agreement  was,  that  the 
owner  should  put  the  house  in  repair.    It  was  afterwards  dis- 
*  54  covered  not  to  be  worth  *whUe  barely  to  repair  the  house,  hut 

better  to  puU  it  down ;  therefore,  without  alte  ration  of  the  writ- 
S  Ves.  40  fw  ten  agreement,  the  house  was  pulled  down  by  consent  of  the 
I  '^^'  .    ^nant,  and  an  agreement  was  made  by  parol    to  add  81.  a  year 
lift  Sd  Edit  tp  th^  i2l.  The  tenant  brought  lus  biU  for  a  specific  perform- 
ance of  the  written  agreement,  and  the  defendant  set  up  the  parol 
agreement,  which  Sir  J.  Strange,  M.  B.  allowed.    This  doc- 
trine has  been  assented   to  in  modem  times, 
r^*'*  nt  ii       ^^*  ^  consequence  of  this  statute,  no  averment,  founded  on 
admitfible.     parol  evidence,  is  admissible  of  what  passed,  before  or  at  the 
time  when  a  written  agreepient  was  entered  mto,  which  tends 
to.  contradict  or  vary  it    But  in  many  cases,  averments  founded 
^n  parol  eyidence  are  admitted  to  explain,  eludicate  or  support 
iffftsf  9*  19-    a  deed  or  written  instrument ;  of  ^hich  an  account  wiU  be  given 
in  a  subsequent  chapter. 
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Section  1. 

HAVING  discussed  the  general  natixre  of  deeds,  it  ^iH  ^^^^ 
noir  be  necessary  to  consider  the  several  kinds  6f  deeds  which  Deadi. 
are  known  to  the  law,  together  with  thehr  various  incidents  and 
qualities. 

All  deeds  by  which  lands  may  be  conveyed  ot  charged,  derive 
their  effect  either  from  the  common  law,  or  the  statute  of  uses. 
Of  those  which  derive  their  effect  from  the  common  kw,  some 
may  be  called  original  or  primary,  which  are  those  by  meand 
whereof  the  estate  is  originally  created  :  others  are  derivative 
or  secondary,  whereby  an  estate,  already  created,  is  enlarged, 
restrained,  transferred,  or  extinguished.  There  is  a  third  class, 
which  are  used,  not  to  convey,  *but  to  charge  or  incumber  ♦  56 

lands,  and  to  the  £scharg6  of  them  again. 

2.  The  original  conveyances  deriving  their  effect  from  the 
common  law  are,  1.  A  feoffment  2.  A  gift.  8.  A  grant.  4 
A  lease.  5.  An  exchange.  6.  A  partition.  Th6  derivative 
conveyances  are,  1.  A  release.  2.  A  confintaation.  S.  A  sur- 
render, 4.  An  assignment.  6.  A  defeazanc^.  Deeds  which 
operate  to  charge  or  discharge  lands  are,  1.  A  bond.  8.  A  re- 
cognisance.    S.  A  defeazance  on  a  bond,  *    *  ai  nr    w   r 

8.  A  feoffment,  feffamefUum,  is  derived  from  th6  ^ord  fioff'  S^nt. 
are,  or  infeudare  ;  to  give  one  a  fief  or  feud  ;  therefor^  a  ftoff:  i  iMt.  »  «. 
ment  was  properly  called  dmntio  feuii :  and  Lord  Coke  sayflthe 
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ancient  writers  called  a  feofiment  donatio,  from  the  verb  do  or 
dedi,  which  is  the  aptest  word  of  feoffinent 

4.  A  feo£fment  is  evidently  taken  from  the  brwe  testatum  of 
the  feudal  law.  The  proper  and  original  meaning  of  the  word 
feoffment  was  the  gift  of  a  feud ;  but  by  custom  it  came  after^ 
wards  to  signify  a  gift  of  a  free  inheritance,  or  libarum  tmemen* 
turn,  to  a  man  and  his  heirs :  respect  bemg  had  rather  to  the . 
perpetwty  of  the  estate  granted,  than  to  the  tenure. 

5.  A  charter  or  deed  of  feoffinent  must  be  sealed  and  deliver- 
ed in  the  same  manner  as  other  deeds.  The  proper  and  usual 
words  of  a  feoffment  are,  give,  grant,  and  enfeoff;  but  any  other 
words  of  equal  import  will  be  sufficient. 

6.  Thus  where  a  bargain  and  sale  was  made  to  J.  S.  and  bis 
heirs,  by  deed  indented,  but  not  enrolled ;  and  the  bargainor 
made  livery  of  the  land,  iecundum  formam  charter :  this  was  held 
a  good  feoffment 

7.  The  mere  signing  and  sealing  a  deed  of  feoffment  was  in 
no  instance  sufficient  to  transfer  an  estate  of  fireehold,  unless  the 
possession  was  formally  delivered  *by  the  feoffor  to  the  feoffee. 
This  was  called  livery  of  seisin ;  without  which  a  deed  of  feoff- 
ment only  passed  an  estate  at  will;  and  the  law  continues  the 
same  in  this  respect. 

8.  Livery  of  seisin  is  exactly  similar  to  the  investiture  oi 
the  feudal  law ;  it  was  adopted  here  for  the  same  reason,  name- 
ly, that  the  proprietor  of  each  piece  of  land  should  be  publicly 
known  ;  that  the  lord  might  be  always  certain  on  whom  he  was 
to  call  for  the  military  services  due  for  the  estate :  and  that 
strangers  might  know  against  whom  they  were  to  bring  their 
praecipes. 

9.  Where  the  lands  comprised  in  a  feoffment  are  all  situated 
in  the  same  county,  though  in  different  vills,  or  hundreds,  liv- 
ery of  seisin  of  those  within  one  vill,  in  the  name  of  the  whole, 
will  be  good  :  but  where  lands  lie  in  different  counties,  there 
must  be  a  livery  in  each  county ;  unless  they  are  all  comprised 
within  the  same  manor ;  for  there,  livery  of  seisin  in  one  of  the 
counties  will  be  sufficient 

.  10.  Livery  of  seirin  is  of  two  kinds ;  livery  in  deed  and  liv- 
ery in  law.  Livery  in  deed  is  the  actual  delivery  of  the  posses^ 
sion ;  where  the  feoffor  comes  himself  upon  the  land,  and  taking 
the  ring  of  the  door  of  the  principal  mansion,  or  a  tur^  or  a 
twig,  delivers  the  same  to  the  feoffee  in  the  name  of  seisin ;  or  it 
may  be  by  words  only,  without  the  delivery  of  any  thing.  As 
if  the  feoffor  be  upon  the  land,  or  at  the  door  of  the  house,  and 
says  to  the  feoffee,  *'  I  am  content  that  you  should  enjoy  this 
land  according  to  the  deed  ;'*  this  is  a  good  liveiy  to  pass  the 
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freehold  :  for  the  charter  of  feoffment  makes  the  limitation  of  the  sharp^i  Caie, 
estate  ;  and  then  the  words  spoken  by  the  feoffor  on  the  land  ^  ^^P*  *^* 
are  a  sufficient  indication,  to  Uie  persons  present^  of  the  change 
of  possession. 

*ll.  If  a  man  merely  deliyers  a  deed  of  feoffment  on  the  *  M 

land,  this  will  not  amount  to  livery  of  sebin ;  for  it  has  ano«  ^l^l^^i^g^ 
ther  operation,  to  take  effect  as  a  deed  :  but  if  the  feoffor  deliv*  9  R«p.  i36.  * 
ers  the  deed  upon  the  land,  in  the  name  of  seisin  of  all  the  lands  ]Hoidet!°Cr# 
contained  in  the  deed,  this  will  be  a  good  livery.  Ja.  so. 

12.  As  livery  of  seisin  is  the  delivery  of  the  actual  posses-  Bettifworth^t 
sion»  it  follows  that  no  person  can  give  livery  in  deed,  who  has  ^^'^^  ^  ^^P^ 
not  himself,  at  the  moment,  the  actual  possession ;  therefore 

where  a  person  makes  a  feoffment  of  lands  which  are  let  on 
lease,  he  must  obtain  the  assent  of  tbe  lessee  to  the  livery :  and 
incasesof  this  kind,  the  practice  formerly  was,  for  the  lessee 
to  give  up  the  possession  for  a  moment  to  the  ^  feoffor,  in  order 
to  enable  him  to  give  livery. 

13.  Livery  in  law  is,  where  the  feoffor  is  not  actually  on  the  LiT«rym 
land»  or  in  the  bouse,  but  being  in  sight  of  it,  says  to  the  feof-  ^^^*  ^  ^^^* 
fee,  ^^  I  give  you  yonder  house  or  land,  go  and  enter  into  the 

same,  and  take  possession  of  it  accordingly.'^  This  sort  of  liv- 
ery appears  to  have  been  made  at  first  only  at  the  courts  baron, 
which  were  then  held  in  the  open  air,  on  some  spot  in  the  manor, 
from  whence  a  general  view  might  be  taken  of  the  whole ;  and 
the  pares  curia  could  distinguish  the  land  that  was  to  be  transfer- 
red. Idem. 

14.  Livery  in  law  does  not,  however,  transfer  the  freehold, 

till  an  actual  entry  is  made  by  the  feoffee :  because  the  posses-  l*'.**"*/;^  . 

sion  IS  not  delivered  to  hun,  but  only  a  license  or  power  given  sj. 

him  by  the  feoffor  to  take  possession.     Therefore,  if  either 

the  feoffor  or  feoffee  die  before  an  entry  is  made,  under  the  live* 

ry  thus  given,  it  becomes  void.  1 1  it  48  6 

15.  If,  in  a  case  of  this  kind,  the  feoffee  dare  not  enter  on  the         *  •  59 
land,  without  endangering  his  life,  he  *must  claim  the  land  as 

near  as  he  may  safely  venture  to  go ;  which  will  be  sufficient  to 
vest  the  possession  in  him,  and  to  render  the  livery  in  view  per- 
fect and  complete,  for  no  one  is  obliged  to  expose  his  life,  for 
the  security  of  his  property. 

16.  Livery  of  seisin  may  be  given  and  received  by  attorney.  J^JpJ*-)*^ 
But  the  authority  to  give  or  receive  livery  must  be  by  deed,  in  Lit.  $  66. 
order  that  it  may  appear  to  the  Court  that  the  attorney  had  a  *  *^'  **  •• 
power  to  represent  the  parties  ;  and  that  the  power  was  proper- 

ly  pursued.  ,^^^^ 

17.  Livery  of  sebin  under  a  power  of  attorney  must  be 
made  during  the  lifetime  of  the  feoffor ;  for  the  power  cease? 
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A  Feoffment 
cannot  com- 
mence in  fa- 
tnro. 


with  hU  death  :  and  also  during  the  life  of  the  feofie6 ;  for  if 

he  dies,  Uvery  ctinnot  be  made  to  his  heir,  because  then  he 

would  take  by  purehaae,  where  the  word  heirs  was  a  word  of 

limitation. 

Iiirery  some-      18.  Courts  of  law  and  eqiuty  will  ptesume  livery  of  seisin 

ed.lplowd.'^'  to  have  been  made,  though  not  indorsed  on  the  deed,  where  the 

149.  Jackien  possession  faas  gone  accoihdiBg  to  the  ftofijoeat  for  a  great  length 

Fiizg.  146?'    of  time. 

19.  A  court  of  equity  will  supply  the  defect  of  livery  of 
inEqnHj.^^  seisin,  where  a  feoffment  appears  to  have  been  made  for  a  good 
Thompson  ▼.  or  a  valuable  consideration. 

Vera.  40.  ^^'  Thus,  where  the  deed  under-  which  the  plaintiff  claimod 

appeared  to  have  been  fairly  executed  by  the  plaintiff's  father ; 
BnrghT.        that  there  was  no  defect  therein,  save  only  the  form  of  livery- 
Tu!^i5.  c.  5.  of  sc^n  f  fti^  that  it  was  made  on  such  valuable  Consideration 
M9.  as  marriage.     It  wad  decreed,  that  the  defendant  should  exe- 

cute livery  of  seisin  to  the  same  deed. 

21.  A  feoffment  cannot  be  made  to  commence  infuturo; 
so  that  if  a  person  tnakes  a  feoffment,  to  commence  on  a  future 
day,   and  delivers  seisin  immediately,  the  livery  is  void,  and 
Unst.  217  a.  nothbg  more  than  ^an   estate  at  will  passes  to  the  feoffee. 
^      ^^  This  doctrine  is  founded  on  two  grounds  :  first,  because  the 

%  <t.U  \  c  X  .     object  and  design  of  the  ceremony  of  livery  of  seisin  would 

fail,  if  it  were  alldwed  to.  pass  an  estate  which  was  to  commence 
in  faktro  ;  as  it  would  in  that  case  be  no  evidence  of  the  change 
of  possession.  Secondly,  the  freehold  would  be  in  abeyance, 
which,  we  have  seen,  is  never  allowed,  where  it  can  be  avoided 

32.  An  estate  may,  however,  be  created  by  feoffment,  to 
commence  in  futwro^  by  way  of  remainder.  As  where  a  lease 
is  made  to  A.  for  three  years,  remainder  to  B.  in  fee.  Here 
livery  of  seisin  must  be  given  to  A.,  by  which  an  estate  of 
freehold  is  immediately  created,  and  vested  in  B.  during  the 
continuance  of  A.'s  estate  for  years. 

33.  A  deed  of  feoffment  was  made  to  three  persons,  haben-  ^ 
durn,  to  two  of  them  for  their  lives,  remainder  to  the  third  for 
hb  Hfe.     Livery  of  sei^n  was  made  to  all  three,  it€^mdwm 
fotmam  charter.    The  Court  was  of  opinion,  that  the  livery  was 
good  to  two  in  possession,  and  to  the  third  in  resbainder. 

24.  All  those  who  are  capable  of  transferring  their  lands  bj 
deed  may  make  a  feoffinent ;  and  some  perions  may  bind 
themselves  >o  a  certain  degree  l>y  feoffment,  though  not  by  any 
other  ki^  of  deed. 

25.  Thus,  if  an  idiot  or  lunatic  makes  a  feoffinent,  and 
gived  livery  of  seisin  in  person,  it  will  bind  him  ;  so  that  he 
cannot  by  any  process  at  faiw  avoid  it    The  reason  i»,  becauM 
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the  li?ery  beiog  formerly  made  before  the  pares  curim,  their 
solemn  attestation  of  the  change  of  possession,  could  not  be 
defeated  by  the  person  himself ;  it  being  presumed  that  they 
were  competent  Judges  of  the  feoffor's  ability  to  make  the  feoff- 
ment. 

*26.  If  an  infant  makes  a  feoifinenty  and  ^yes  livery  of  seis*  *  61 

in  in  persQUj,  it  is  not  void,  but  only  voidable.    For  there  must  p^"^^^  is. 
be  some  act  of  notoriety  to  restore  the  possession  to  him,  equal  to  ^ 

that,  by  which  it  was  transferred.  (1) 

t7.  It  has  been  stated  tiiat  a  feofiment  by  an  infant,  an  idiot.  Tit.  so. 
or  a  lunatic,  will  bar  the  lord  of  his  escheat    For  though  it  may 
be  avoided  by  the  heir  of  the  infimt,  idiot,  or  lunatic,  beoause  he  ^  ^^^  ^  ^' 
is  privy  in  blood ;  yet  it  cannot  be  avoided  by  a  person  who  is 
only  privy  in  estate. 

38,  But  if  an  infant,  idiot,  or  lunatic,  executes  a  feoffinent,  idem, 
and  a  power  of  attorney  to  give  livery  of  seisin,  and  livery  is 
given  accordingly,  the  whole  is  void  ;  because  the  power  of  at- 
torney is  void. 

29.  A  corporation,  whether  sole  or  C(ggregate,  may  convey 
by  feoffment,  and  appoint  an  attorney  to  give  livery ;  and  it  be- 
ing now  understood  that  a  corporation  cannot  be  seised  to  a  use, 
a  feoffinent  is  frequently  used  by  corporations  to  create  a  free- 
bold  estate. 

SO.  A  feoffinent  can  only  be  made  of  corporeal  heredita-  ^  p^^l 
ments,  of  which  the  actual  possesaon  may  be  delivered  to  the  i  imt.  9  a. 
feoffee.     Therefore  corporeal  hereditaments  are  frequently  spok- 
en of  in  law,  by  the  name  of  things  that  lie  in  livery. 

31.  One  joint  tenant  cannot  enfeoff  his  companion,  for  each  gVV  244!^* 
of  them  being  seised  per  mU  et  per  touit  is  in  posaeasion  of  the  Tit  Ts.  c  1. 
whole  :  so  that  one  cannot  make  livery  to  the  other.     But  one 
tenant  in  eommon  ot  coparcener  may  make  a  feoBment  of  his  'r»**  1®  *  *^ 
share  of  the  land  to  his  companion  ;  these  having,  for  most  pur- 
poses, distinct  freeholds. 

*S2.  The  operation  of  a  feoffment  is  in  some  instances  stVoa-  *  62 

ger  than  that  of  any  other  conveyance.    Thus,  Lor^  Coke  Operation  of 
says,  a  feoffment  cleareth  all  disseisins,  abatements,  intrusions,  *  ^^  '^^^ 
and  other  wrongful  or  defeasible  estates  ;  where  the  entry  of  the  |  jo,^  9^ 
feoffor  is  lawful ;  which  neither  fine,  recovery,  nor  bargain  and 
sale  by  deed  indented  and  enrolled,  doth.    And  it  b  said  in  the 
Touchstone,  that  it  passeth  the  present  estate  of  the  feoffor ;  and  t04. 
not  only  so,  but  barreth  and  excludeth  him  of  all  present  and  fu-^ 
ture  right,  and  possibility  of  right,  to  the  thing  which  is  so  con- 
veyed :  insomuch,  that  if  01^  have  divers  estates,  all  of  them 
pass  by  his  feoffinent ;  and  if  he  have  any  interest,  rent,  com- 

(1)  S«e  19  Mast.  Rep.  237,  «t  15  Man.  Rep.  S20,  et  14  Johns.  Rep.  124. 
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mon,  or  the  like,  in,  to  or  out  of  the  land,  it  is  extiBguisbecl  and 
gone  by  the  feoffment* 

SS.  The  most  singular  effect  of  a  feoffment  is,  that  it  oper- 
ates on  the  possesMon,  without  any  regard  to  the  estate  or  in- 
terest of  the  feoffor ;  so  that,  to  make  a  feoffment  good  and  va- 
lid, nothing  is  wanting  but  possession.  Thus  Littleton  says-— 
"  Tenant  for  years  may  make  a  feofiment  in  fee,  and  by  his 
feofiment  the  fee  simple  shall  pass  ;  and  yet  he  had  at  the  time 
of  the  feoffment  made,  but  an  estate  for  term  of  years.'' 

34.  In  Lord  Coke's  comment  on  this  passage  he  says— 
''  Here  it  is  unplied  that  albeit  the  feofiment  made  by  lessee  for 
years,  be  a  feoffment  between  the  feoffor  and  feoffee  ;  and  tbmt 
by  this  feoffment  the  fee  simple  passeth  by  force  of  the  livery, 
yet  it  b  a  disseisin  to  the  lessor." 

The  doctrine  above  stated,  has  been  in  some  respects  de- 
nied in  a  modem  case,  of  which  an  account  will  be  ^ven  hereaf- 
ter. 

*S5.  A  feoffment  by  tenant  in  tail,  who  is  actually  seised 
by  force  of  the  entail,  creates  a  discontinuance  of  the  estate 
tail ;  by  transferring  to  the  feoffee,  not  only  the  possession, 
but  also  the  right  of  possession  ;  so  as4o  take  away  the  entry 
of  the  issue  in  tail,  as  also  of  the  persons  in  remainder  and 
reversion  ;  and  to  drive  them  to  their  real  action. 

36.  It  has  been  stated,  that  a  feoffment  in  Tee  by  a  tenant 
for  life  will  create  a  forfeiture  of  his  estate.  For  it  transfers 
the  fee  simple,  and  devests  the  estates  in  remainder  and  rever- 
sion. 

37.  A  gift,  donatio,  is  properly  applied  to  the  creation  of  an 
estate  tail ;  as  a  feoffment  is  to  that  of  an  estate  in  fee  ample. 
It  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of  the 
estate  passing  by  it:  and  livery  of  seisin  must  be  ghren  to  ren- 
der it  effectual. 

38.  A  grant  is  a  conveyance  so  far  sunilar  to  a  feofiment, 
that  the  operative  words  of  it  are  dedi  et  conceasi,  given  and 
granted,  and  as  a  feoffment  was  the  regular  mode  of  conveying 
Corporeal  hereditaments  ;  so  a  grant  was  the  proper  mode  of 
transferring  incorporeal  ones.  Hence  the  expression  that  ad- 
vowsons,  rents,  commons,  &c.  lie  in  grant 

'  39.  As  the  objects  of  a  grant  are  not  capable  of  corporeal 
delivery,  it  follows  that  livery  of  seisin  cannot  be  given  upon  a 
grant.  But  still  it  has  always  been  held  that  a  grant,  accom- 
panied with  the  attornment  of  the  tenant,  was  as  effectual  as 
a  feoffment  with  livery  of  seisin ;  and  now  the  necessity  of  an 
attornment  is  taken  awav. 
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40.  Although  a  feoffment  might  formerly  have  been  made 

by  parol  only,  yet  a  ^rant  could  not  in  ^general  be  made  with-  ®4 

out  deed ;  because  as  the  possession  of  those  things  which  are 
the  subject-matter  of  a  grant  could  not  be  transferred  by  livery, 
there  could  be  no  other  evidence  of  a  grant  but  the  deed. 

41.  The  proper  words  of  a  grant  *are.(iedi  et  ameessif  hath      °' ' 
given  and  granted  ;  but  any  other  words  that  show  the  inten- 
tion of  the  parties  will  have  ihe  same  effect. 

42.  A.  entered  into  an  article  with  B.»  by  which  he  granted  Holmes  r. 
and  agpreed,  that  in  consideration  of  a  certain  rent,  B,  should  x^ct!  9b5« 
have  a  way  for  himself  and  his  heirs  over  certain  lands  of  A* 

This  was  held  to  be  a  good  grant  of  a  right  of  way ;  not  mere- 
ly a  covenant  for  enjoyment 

43*  Grants  are  used  to  create  an  incorporeal  hereditament,  as  created^r 
in  the  preceding  case  ;  but  a  person  cannot  grant  or  charge  conveyed  bj 
that  which  he  hath  not,  at  the  time  of  the  grant,  though  he  ac-  p  Jf]^S  ^5. 
quire  it  afterwards.     If,  therefore,  a  man  grants  a  rent  charge 
out  of  the  manor  of  Dale,  when  in  truth  he  hath  nothing  in  the 
manor  ;  and  he  afterwards  purdiases  it,  he  shall  hold  it  dis* 
charged  from  the  grant. 

«44.  Manors,  advowsons,  rents,  and  all  other  incorporeal  her- 
editaments may  be,  and  are  often  conveyed  by  grant ;  but  a 
•bare  right  or  possibility  cannot  be  granted. 

4d.  Estates  in  remainder  and  reversion,  consisting  in  right  J^]  ^^*  ^'  ^' 
only,  may  be    conveyed  by  grant.  -   Thus  Littleton  says,  if  a  $  567. 
man  lets  tenements  for  a  term  of  years,  by  force  of  which  lease 
the  lessee  is  seised,  the  lessor  may   grant  the  reversion,    by 
which  the  freehold  will  pass  to  the  grantee,  without  livery  of 
seisin.     Lord  Coke  observes  on  this  passage,  that  seeing  this  ^  ™^*  ^  ^^ 
^grant  of  the  reversion  must  be  by  deed,  the  freehold  and  in-  Q^o^^stle  r. 
heritance  do  pass  thereby,  as  well  as  by  livery  of  seisin,  if  it  were  Bailey,  infrs, 

■  •         ^  c  IS. 

m  possession. 

46.  Where  a  person  is  tenant  for  life,  with  remainder  to  his  Tit  18.  e.  1. 
first  and  other  sons  in  tail  male,  with  the  reversion  in  fee  in  him-  * ''«  ^' 
self ;  it  is  doubtful  whether  he  can  grant  the  reversion,  as  an  in- 
terest distinct  from  his  estate  for  life.  ^ 

47;  As  to  the  operation  of  a  grant,  by  which  any  thing  alrea-  i^^^nt. 
dy  in  existence  is  conveyed,  it  is  materially  different  from  that  of 
a  feoffment :  for  it  has  be^n  shown  that  a  feoffment  operates 
unmediately  on  the  possession,  without  any  regard  to  the  estate 
or  interest  of  the  feoffor  ;  -  but  a  grant  only  operates  on  the  estate 
or  interest  of  the  grantor,  and  will  pass  no  more  than  what  he  is  ^^* 
by  law  enabled  to  convey. 

48.  This  rule  probably  arose  from  the  circumstance,  that  a 
grant  being  always  made  by  deed,  the  estate  of  the  grantor 

Vou  IV.  49 
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might  be  known  by  mspection  of  tbe  deed.  If  the  estate  grant- 
ed was  greater  than  the  estate  which  the  grantor  had,  it  was 
merely  void ;  and  the  grant  only  passed  as  much  as  the  grantox 
could  really  give.  1 

T«B.  m.  49.  Lord  Ch.   B.  Gilbert  was  of  opinion,  that  the  reason      ^ 

why  a  grant  passes  no  tnore  than  what  the  grantor  can  lawfully 
pass,  is,  because  it  is  a  secret  conveyance ;  therefore  ought  not      j 
to  DC  allowed  to  have  so  extensive  an  operation  as  a  feofl&nent, 
in  which  livery  of  seisin  is  given. 
Dottnot  crt-      ^«  ^  gfrant  cannot  in  any  case  create  a  discontiDuance^  for      J 
ate  a  Discoa-  evesy  discontinuance  works  a  wrong :  whereas  a  grant  only 
linsu^s  a.  transfers  what  the  grantor  may  lawfully  give.    Lord  Coke  saya^ 
327  6.  if  tenant  in  tail  of  a  rent  service,  or  of  a  reversion  or  remamder 

^^  in  tail,  ^grants  the  same  in  fee,  and  dies,  this  is  no  discontinu- 

ance to  ^e  issue  in  tail. 
j^afMM*  j|^j^  It  follows  from  the  same  principle  that  a  grant  can  iH 
1  latt  isib*  no  instance  create  a  forfeiture.  Thus  If  a  tenant  for  life  or  years 
of  an  advowson,  rent,  common,  or  of  a  reversion  or  remainder 
of  land,  gprants  the  same  in  fee,  this  is  no  forfeiture ;  because 
aothing  passes  but  that  which  lawfully  may  pass. 
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Section  1. 

,  A  LEASE  is  a  contract  for  the  possession  and  profits 
of  lands  and  tenements  on  the  one  side  ;  and  a  recompencc  of  '^•■c^ption 
rent,  or  other  income,  on  the  other.     Or  else  it  is  a  conveyance 
of  lands  and  tenements  to  a  person  for  life,  or  for  years,  or  at 
will,  in  consideration  of  a  return  of  rent,  or  other  recompencc. 

2.  Where  a  freehold  estate  is  created  by  lease,  livery  of  sei- 
sin must  be  given  to  the  lessee.  And  where  the  lease  is  for  a 
term  of  years,  there  must  be  an  entry  by  the  lessee.  Tiers*'  *i 

*3.  The  words  demise,  lease,  and  to  farm  let,  are  the  proper 

ones  to  constitute  a  lease.    But  any  other  words  which  show  *  66 

the  intention  of  the  parties,  that  one  shall  divest  himself  of  the  l'"**;  v*Jfj\ 

possession,  and  the  other  come  into  it,  for  a  certain  time,  wheth-  Lease,  k. 

er  they  run  in  the  form  of  a  licence,  covenant,  or  agreement,  ^i^  ^   ^ 

of  themselves  sufficient ;  and  will,  in  construction  of  law,  amount  Sqnier, 

to  a  lease,  as  effectually  as  if  the  most  proper  words  had  been  ^^:^^^'J'^^- 
^  £>     A.  J.  jT  "*^1  ▼•  Sea- 

used  for  that  purpose,  t  bright, 

4.  Articles  in  writing  indented  were  made  between  A.  and  B.  J^^od.  14. 

in  these  words  :  Imprimis,  It  is  covenanted  and  agreed  between  y.  wlte^ 

the  parties,  that  A.  doth  let  the  said  lands,  for  and  during  five  ^r^.  EUs. 

t  Execntory  afreementt  for  leases  of  copyholds  are  eoostraed  difierently  on 
tccoont  of  the  forfait^v*.    Vide  Tit  10.  c.  5. 


-J 
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years,  to  begin  at  the-Feast  of  Saiot  Michael  next  following  : 
Provided  always,  that  die  said  B.  should  pay  to  A.  annually 
during  the  term  1201.  Also  the  said  parties  do  covenant  that 
a  lease  shall  be  made  and  sealed  according  to  the  effect  of  these 
articles,  before  the  Feast  of  All  Sabts  next  ensuing. 

The  question  was,,  whether  this  was  an  immediate  lease,  or 
only  an  agreement  to  have  a  lease  made.  All  the  judges  held 
it  to  be  a  good  lease.  For  the  words,  it  is  agreed  that  A.  doth 
let,  being  in  the  present  tense,  was  a  good  lease,  by  the  words  of 
the  agreement ;  and  that  which  followed  was  in  reference  to  far- 
ther assurance. 

5.  Articles  were  entered  into  between  A.  and  B.,  by  which 
Monday!         A.  covenanted,  granted,   and  agreed  that  B.  should  have  the 
t'^^*''  *^'  '^^^  ^^^  ^^^  years  ;  in  consideration  of  this,  B.   covenanted  to 
EHez,  Uob.    pay  a  yearly  rent  to  A.     Resolved,  that  this  was  a  good  lease. 
3^«  *6.  Two  persons  entered  into  an  agreement  with  one  Brown, 

^^  that  they  would,  with  all  convenient  speed,  grant  him  a  lease 

BroWhe,  2      of,  and  they  did  thereby  set  and  let  to  him,  the  premises  in  ques- 
Biack.  R.      tion  ;  to  hold  for  21   years,  at  a  certam  rent,   payable  half- 
yearly  to  the  lessors.     The  lease  to  contain  the  usual  covenants, 
and  certain  special  ones,  in  one  of  which  the  words  this  demise^ 
occurred.     The   Court  held  that  this  was  a  good  lease  tn/M-cs- 
senft,  with  an  agreement  to  execute  a  more  formal  one.     The 
operative  words,  let  ^nd  «ef,  were  in  the  present  tense  ;  and  a 
reference  was  made  to  this  demise. 
Baryy.Na-        7-  An  instrument  purporting  to  be  a  demise  for  SI  years, 
^"ifis  ^*'^°*  was  M  follows  :  • — "  Be  it  remembered  that  J.  B.  hath  let,  and 
by  these  presents  doth  demise,  &c.  unto  R.  F.  for  21  years,  to 
commence  after  the  said  J.  B.   hath  recovered  the  said  lands 
from  M.  O.     Leases,  with  powers  of  distress,  and  clauses  for 
re-entry,  &c.  to  be  drawn  and .  signed  at  the  request  of  either 
.  party,  as  soon  as  J.  B.  recovers  the  said  lands  from  M.  O.'' 
Proctor'  The  Court  was  of  opinion  that- this  mstrumcnt  operated  as  a 

4  Burr.  2908.  present  demise  ;  and  that  the  agreement  for  a  more  form&l  lease 

Doe  T.  Arch-  ^^^  merely  in  further  assurance. 

er,  1  Boi.  &        8.  It  ^should  however  be  observed,  that  no  words  in  a  deed 

Pal.  68].        gjjjj  operate  so  as  to  create  or  confirm  a  lease  to  a  person,  not 

TVhere  only    P^^^  *^  ^^^  ^^''^' 

an  Agree-  9.  On  the  other  hand,  if  the  most  proper  form  of  words  of 

LeaiV^'  *  leasing  are  made  use  of,  yet  if  upon  the  whole  deed  there  appears 

♦  'yn  ^^  ®^^^  intent,  but  that  it  is  only  preparatory,  and  relative  to  a 

•  '  ibture  lease  to  be  made  ;  the  law  will  rather  do  violence  to  tbe 

words,  than  break  through  the  intent  of  the  pasties,  *by  con* 
struing  it  a  present  lease,  when  the  intent  was  manifestly  other* 
vise.  -    • 
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10.  Articles  were  drawn  between  A.  and  B.  in  this  manner :  ctargeon  v. 
•-^Ifnpnmis.  A.  doth  demise  such  a  close  to  B.,  to  have  it  for  r^ioter,  Koy, 
40  rears,  and  a  rent  reserved,  with  a  clause  of  distress,   &c. 
Afterwards  there  was  written  in  the  same  paper,  a  memorandum 

that  these  articles  were  to  be  ordered  by  counsel  of  both  parties, 
according  to  due  form  oflaw. 

Here,  because  the  intent  of  both  parties  appeared  by  that 
memorandum,  and  by  a  lease  actually  drawn  by  the  counsel,  but  ^^?V^^  ^* 
never  sealed  ;  the  parties  disagreeing  about  fire*bote ;  it  was  roI  Ab! 
ruled  by  the  Court,  upon  evidence  in  ejectment,  that  these  arti-  ^^^ 
cles  were  not  a  sufficient  lease. 

11.  Upon  a  trial  in  ejectment,  the  defendant  produced  in 
evidence  an  agreement  in  writing,  unstamped^  between  Lord  ws^,  i  ^  ^V 
Abingdon  and  the  defendant's  father,  in  the  latter  part  of  which  Term.  R. 
were   these  words :  And  further,  the    said  Earl  doth  hereby 

agree  to  let,  and  the  said  R.  W.  agrees  to  rent  and  take,  &c.  all 
his  estate  at  Rycot  It  is  agreed,  that  the  said  R.  W.  shall  en« 
ter  on  all  the  said  premises  immediately,  but  not  commence  pay- 
ment of  rent  till  Lady-day  next  It  is  further  agreed,  that  leases^ 
with  the  usual  covenants,  shall  be  made  and  executed  by  the  par- 
ties, on  or  before  Michaelmas  next. 

The  Court  of  K.  B.,  on  a  motion  for  a  new  trial,  was  of 
opinion,  that  this  was  not  a  lease.  The  case  of  Sturgeon  v.  ^nte^  t  lO. 
Painter,  they  said,  was  in  point  In  this  case  there  was  also  an 
express  stipulation  that  leases  should  be  drawn  before  Michael- 
mas. Therefore  it  wa^  plainly  not  the  intention  of  the  parties 
that  such  agreement  should  operate  as  a  lease ;  but  only  *that  . 
it  should  give  the  defendant  a  right  to  the  immediate  possession,  '^^ 

tin  a  lease  could  be  drawn. 

12.  Articles  of  agreement  were  entered  into  between  T.  S. 

and  D.   J.  respecting  fulling  mills  and  other  conveniences,  in  boimer,  5'  " 

which  were  these  words — *'  That  the  said  mills  and  conveniens  ^erm  R.  163. 

ces,  with  the  islands  and  acre  of  land  called  Ashacre,  he  shall 

enjoy.     And  I-engage  to  give  him  a  lease  in,  for  the  term  of  31  *  '^^ 

years  from  Whitsuntide  1784,  at  the  rent,  &c. ;  and  that  I  will 

purchase  one  yard  in  breadth  to  be  laid  to  the  race  from  the 

High  Clews,  the  length  of  Charles  Close.    And  if  it  be  bought^ 

and  the  purchase,  is  more  than  SWI.  per  acre,  he  the  smd  D.  J. 

to  pay  more  than  it  costs  beyond  that  rate.'' 

A  question  arose  in  ejectment  on  this  article,  whether  it  was 
an  actual  lease,  or  only  an  agreement  for  a  lease.  After  argu- 
ment in  the  K.  B.,  Lord  Kenyon  said,  the  question  turned  on 
the  intention  of  the  parties,  as  it  was  to  be  collected  from  the 
whole  i^reement  The  words  were,  he  shall  enjoy;  and  I 
engage  to  give  him  a  lease,  &c. ;  and  the  question  was,  what 
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was  the  intention  of  the  parties  using  those  expressions  1  was  it 
that  this  agreement  should  confer  the  le^al  interest ;  or  was  it 
not  in  their  contemplation  that  there  should  be  another  institi- 
ment,  to  give  that  legal  interest  1  The  latter  words  cleariy 
showed  that  it  was  the  intention  of  the  parties,  that  there 
should  be  some  farther  assurance.  It  was  in  fieri  at  the  time  : 
and  if  a  hill  had  been  filed  in  a  court  of  equity,  for  a  spedfic 
performance  of  the  agreement,  that  Court  would  not  have  turned 
the  plaintiff  round,  and  told  him  that  he  already  had  a  legal  and 
executed  contract ;  but  would  have  decreed  a  lease  of  the  prem» 
ises,  according  to  the  agreement.     If  the  former  words  in  this 

*  72  contract  had  not  been  restrained  *by  the  engagement  to  give  & 

lease  in  future,  they  would  have  operated  as  a  perfect  lease.  But 
as  the  parties  agreed,  the  one  to  give,  the  other  to  receive  a  fii- 
ture  lease,  he  could  not  conceive  that  this  was  intended  to  be  a 
perfect  lease.     Besides,  by  another  part  of  the  agreement  die 
landlord  was  to  acquire  an  additional  piece  of  ground,  to  be  laid 
to  the  mill,  without  which  the  lease  was  not  to  be  granted  ;  Ais 
also  was  of  importance  to  shew  that  there  was  to  be  some  future 
instrument,  to  give  a  title  to  the  plaintiff.     All  the  cases  cited 
might  be  answered  by  the  observation  that  there  were  either 
express  words  of  present  demise,  or  equivocal  words,  accom- 
panied with  others,  to  shew  the  intention  of  the  parties,  that 
Brown  v.        there  should  not  be  a  future  lease.     But  in  this  case,  where  the 
Warner,  14     context  in  which  were  the  words  shall  enjoy^  imported  that  the 
409.  Poole  r.  P^^'^^s  ^id  not  mean  that  they  should  operate  -^  as  a  present  de- 
BenUey,  13     mise  ;  he  thought  they  would  decide  contrary  to  the  intention  of 
East,  168.      jjj^  parties,  if  they  were  to  determine  that  they  should  have  that 
effect.     It  was  resolved,  that  the  instrument  only  amounted  to 

Musf  hare  a   ^"  agreement  for  a  lease. 

certain  Be-  IS.  Every  lease  must  contain  a  sufficientdegree  of  certainty, 
lindfol.*?^  astp  its  beginning,  continuance,  and  ending.  If  a  lease  be 
Init.  48  h.  made  to  begin  from  an  impossible  date,  as  from  the  30th  of  Feb« 
UMe^\7***  ^^^7>  it  will  take  effect  from  its  delivery.     But  where  the  date 

or  time  when  a  lease  is  to  commence  is  uncertain  :  as  where  a 
Anon.  lease  was  made  habendum  from  the  20th  of  November,  wiAicmt 

1  Mod.  180.    gaying  what  November,  this  uncertainty  will  render  the  lease 

void. 
1  Init.  46  ^  ^       14.  If  a  lease  be  made  by  indenture,  bearing  date   SSth  May, 

to  hold  for  2 1  years  from  the  date  or  day  of  the  date  ;  it  shall 

begin  on  the  27th  of  May.     If  the  lease  bear  date  the  26th  May, 

#  73  to  hold  from  *the  making  hereof,  or  from  henceforth,  it  AbM 
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begin  on  the  day  on  which  it  is  delivered.     For  the  words  of  Clayton't 
the  indenture  are  not  of  any  effect  till  the  delivery  ;  and  thereby,  5  Rep.  1. 
from  (he  making,  or  from  henceforth,  take  their  first  effect. 
But  if  it  be  a  die  confecHoniSf  then  it  shall  begin  on  the  day  after 
the  delivery. 

15.  This  doctrine  hlisbeen  denied  in  two  modem  cases,  in  ^**>"^'^  ▼• 
which  it  has  been  held  that  the  word  fromy  may,  in  the  vulgar  2  vviit.  R. 
flense,  and  even  in  strict  propriety  .of  language,  mean  either  in-  ^^' 
elusive  or  exclusive.     And  where  a  lease  can  only  be  supported  of"l«Jdt, 
by  construing  the  word  frwn  inclusive,  a  court  ought  to  give  it  >n^»  ^'^^' 
that  sense.  ( 1 ) 

:     16.  Lord  Kenyonhas  said,  that  if  a  lease  be  granted  for  21  ^^^^^  ^* 
yearss  to  coramence^after  the  death  of  three  lives  then  in  being.  Dyer,  1S4, 
it  will  be  good.    For  though  it  be  uncertain  at  first,  when  the  ^  ^^*  ^  *• 
term  will  conunence,  yet  when  the  lives  die,  it  is  reduced  to  a 

^r^^'  Doe  T.  Ua, 

17.  Where  a  lease  was  made  in  the  year  1780,  to  hold  from  u  Ettt,  3i?. 
the  feast  of  St.  Michael,  it  was  held  that  this  must  be  taken  to 

mean  New  Michaelmas,  and  tould  not  be  shown  by  extrinsic  evi^ 
dence  to  refer  to  a  holding  firom  Old  Michaelmas. 

18.  It  has  been  stated,  HM  the  word  term  not  only  signifies  '^'^'  ^-  ^'  ^* 
tbe  period  of  time  for  which  the  estate  is  to  continue,  but  also 

the  estate  and  interest  itself*    And  therefore,  it  was  formerly 
keld  that  if  a  person  made  a  lease  for  81  years,  and  after  made        *  45  6 
a  lease  to  begin  afiu  et  earptrotiefie  pra^H  termini  21  annarumy  chadding- 
after  which  the  first  lease  was  surrendered  ;  the  second  lease  ^^^'  ^^^1 
would  conmience  immediately.    But  if  it  had  been  to  begin  p^st        ^' 
-    fitMm  et  es^ationem  pr^dkf  21  ofmertim;  in  that  case,  though 
Hie  first  term  were  surrendered,  yet  the  second  lease  should  not 
begin  till  after  .the  *21  years  were  expired,  by  effluxion  of  time.  «  1^^ 

But  this  doctrine  has  been  denied  in  a  modern  case,  in  which  it 
baa  been  held  that  the  word  term  may  signify  tbe  time,  as  well  Wrightr. 

as  the  interest,  ?*BuTr' ««• 

19.  As  to  the  continuance  of  a  lease,  it  must  also  have  a  cer-       «  4^  l 
taiDty;  but  id  cerium  e$t  quod  certumreddi  poteeU     Therefore 

a  lease  for  so  many  years  as  J.   B.  shall  name,  is  a  good  lease  . 

(1)  Where  the  ezpreaaions  are  "  from  tht  iaup  the  rale  seems  to  be,  that 
if  a  preeent  interest  le  to  commence  from  the  date^  the  dav  of  the  date  is  indod- 
eAy  bttt  if  they  an  JBundy  need  to  fix  a  ttrwimm  fix>m  which  to  compote  time, 
the  day  ik  excluded.  The  reason  of  the  rule  is  this,  that  when  words  of 
CK^ilvocal  meaning  are  made  use  o(  and  there  is  no  index  from  which  the  inten- 
mi  of  the  puty  who  used  them  may  be  gathered,  the  construction  shall  be 
made  moat  aovantageously  fi>r  him  in  whose  favour  the  instrument  is  made.  Per. 
WASBDiaTOM,  Ficmnt  and  lard  v.  GrsAom,  Cite.  Court,  April,  1890,  M.  8^ 
And  it  is  a  general  rule,  that  where  computation  is  to  be  made  from  en  tad 
done,  the  day  in  which  the  act  is  done  is  to  be  induded.  Armli  v.  Tim  CTnit- 
«C  SMo,  9  Cruicb,  104.  See  Bmrer  r.  RegiMMy  1  Hayw.  Rep.  114. 
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3  Term  R. 
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▼ISO. 
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What  may  be 

leased. 

Darenport't 

Case, 

8  Rep.  144. 

10-^65  6. 

Tit.  28.  c.  1. 

Jones  T. 
Clark, 
Hard.  46. 


Who  may 
make  Leases. 


for  years.    For  though  it  is  at  first  uncertain,  yet  when  J.  B. 
hath  named  the  years,  it  is  then  reduced  to  a  certainty. 

20.  If  a  person  makes  a  lease  for  so  many  years  as  he  shaH 
live ;  or  if  the  parson  of  D.  makes  a  lease  of  his  glebe,  for  so 
many  years  as  he  shall  be  parson  there ;  these  leases  are  said 
to  be  absolutely  void,  on  account  of  the  uncertainty  of  their  con« 
tinuance.  But  if  a  lease  be  made -for  21  years,  or  any  other 
certain  number  of  years,  provided  the  lessor  or  lessee  shaU  so 
long  live,  or  continue  parson  of  D.,  it  will  be  good  ;  for  the 
lease  is  confined  to  a  certain  number  of  years,  though  it  may 
determine  sooner. 

21.  A  lease  was  made  for  seven,  fourteen,  or  twenty-one 
years.  It  was  contended  that  it  was  void  for  uncertaii^y  ;  but 
the  Court-  held  it  was  at  least  a  lease  for  seven  years  ;  then  if 
the  lelsee  continued,  it  was  for  fourteen  ;  and  if  after  that  he 
continued,  it  was  for  2 1  years. 

22.  In  a  modem  case  the  court  of  King's  Bendi  held,  that  a 
lease  for  thrjse,  six,  or  nine  years  was  determinable  at  the  end  of 
Airee  or  six  years,  by  either  of  the  parties  ;  on  ^ving  reasonable 
notice  to  quit.  But  in  a  subsequent  case  the  Court  of  Conamon 
Pleas  certified  to  the  Court  of  Chancery,  that  where  a  lease  was 
granted  for  seven,  fourteen,  or  ^enty-one  years,  the  lessee  only 
bad  the  option  at  whichof  those  periods  the  leiffie  should  determine. 

*23.  Although  a  lease  must,  at  its  creation,  have  a  precise 
period  fixed,  beyond  which  it  is  not  to  continue  ;  yet  it  may  be 
made  to  determine  prior  to  that  period,  by  a  proviso  or  condi* 
tion.  And  in  all  modem  leases  there  is  a  proviso,  that  if  the 
rent  is  not  paid,  and  no  sufiicient  distress  is  found  on  the  prem- 
ises, the  lessor  may  re-enter. 

24.  All  lands  whereof  a  person  is  in  possession  may  be  leas^ 
ed.  There  are  also  some  kinds  of  incorporeal  hereditaments, 
which  may  be  leased.  Thus  an  advowson  appendant  may  be 
leased,  with  the  manor  to  which  it  is  annexed. 

25.  Tithes,  whether  in  the  hands  of  ecclesiastics  or  lay  im* 
propriators,  may  be  leased  ;  and  in  the  case  of  ecclesiastics^  a 
rent  may  be  reserved  on  such  leases. 

26.  Offices  which  do  not  concern  the  administration  of  jus- 
tice, but  only  require  skill  and  diligence,  may  be  leased  for 
years  ;  because  they  may  be  executed  by  deputy,  without  any 
inconvenience  to  the  public. 

27.  All  natural  persons,  who  are  capable  of  alienating  their 
property,  or  of  entering  into  contracts  respecting  it,  and  all  lay 
corporations,  may  make  leases  which  will  endure  as  long  as  their 
interest  in  the  thing  leased,  but  no  longer. 
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38.  By  the  statute  43  Geo.  III.  c.  75.  $  4.  it  is  enacted, 
that  the  Courts  of  Chancery  of  the  United  Kingdom,  and  of 
Ireland,  may  order  the  committee  of  the  estate  of  lunatics,  to 
make  such  leases  of  their  estates  as  the  Court  shall  direct  And 
where  lunatics  hare  a  pojrer  of  leasing,  their  committees  are  en- 
abled to  execute  such  power  under  the  direction  of  that  Court. 

29.  Leases  made  by  persons  having  no  estate  in  the  lands  at  ^'^t^-l^* 
the  time,  may  become  good  by  estoppel ;  of  which  an  account 
will  be  given  hereafter.  ^ 

'  *S0.  All  leases  made  by  tenants  in  tail  might  have  been 
avoided  by  their  issue,  and  by  the  persons  entitled  to  the  re-  Tantntila 
mainder  or  reversion.  But  by  the  statute  SS  Hen.  VIIL  c.  28.  '^^^^ 
$  1 .  it  is^enacted,  that  all  leases  made  for  term  of  years,  or  life» 
)>y  any  person  or  persons,  being  of  full  age,  havmg  an  estate 
of  inheritance,  either  in  fee  simple,  or  in  fee  tail,  shall  be  good 
and  effectual  in  law  against  the  lessors  and  iheur  heiris. 

31.  This  statute  does  not  however  extend  to  persons  having 
estates  in  remainder  or  reversion,  expectant  on  the  determina- 
tion of  an  estate  tail ;  who  are  not  bound  by  any  leases  made  by 
the  tenant  in  tail. 

32.  A  lease  by  tenant  in  tail,  which  is  warranted  by  this  llotf.ssso^ 
statute,   though  made  by  feoflfaient  and  livery,  will  not  create  a  Vaush.383. 
discontinuance.    Because  an  act  of  parliament,  to  which  every 

man  is  a  party,  allows  of  such  leases,  which,  if  tortious,  as  all 
discontinuances  are,  parliament  would  not  allow«     But  if  a  lease  Walt#rv« 
by  feoffment  be  not  warranted  by  the  statute  32  Hen.  VIIL  it  j  r^JJ"J^ 
will  operate  as  a  discontinuance.  633. 

33.  It  is  enacted  by  the  same  statute,*  that  all  leases  made  ^  .  ^^ 
for  term  of  years  or  life,  by  persons  having  an  estate  of  inherit-  MiMd  Jiirt> 
ancc  in  right  of  their  wives,  or  jointly  with  their  wives,  of  any  ^^^^ 
estate  of  inheritance,  made  before  the  coverture,  or  after,  shall 

be  good  and  effectual  hi  law,  agmnst  the  lessors,  their  imes  and 
their  heirs  :  provided  that  the  wife  be  made  a  party  to  every 
such  lease,  and  the  lease  be  made  by  indenture  in  the  name  of  the 
husband  and  wife,  and  she  do  seal  the  same,  and  that  the  rent  bo 
reserved  to  the  husband  and  wife,  and  the  heirs  of  the  wife,  accord- 
ing to  her  estate  of  inheritance  ui  the  same.  And  that  the  husband 
shall  not  in  any  wise  alien,  discharge,  grant  or  give  away  ihe 
same  rent  longer  than  during  *the  coverturct  except  by  fine  le-  ^  79 

vied  by  the  Jiusband  and  wife  :  but  that  the  same  rent  shall  re- 
main, after  the  death  of  the  husband,  to  the  person  to  whom  the  . 
lands  would  have  gone,  if  no  such  lease  had  been  made. 

34.  If  the  circumstances  reqiured  by  the  statute  are  not  Dost. 
observed,  leases  by  husband  and  wife,  of  the  wife's  lands,  are  ^•^•'»  ^■*^ 
not  binding  on  wives  surviving  their  husbands.    If  the  wives 
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Bc^leiimitict   ji^  |n  the  lifethne  of  their  husbands,  their  heirs  may 

EccUiie.        tBem.. 

86.'  At  common  law,  leases  made  by  ecclesiastics,  of  lands 
whereof  they  were  seised  in  right  of  their  churches,  &c.  were  ia 
many  cases  not  binding  on  their  successors  :  it  was  therefore 
enacted  by  the  statute  S2  Hen.  VIII.  c.  £8.  that  all  leases  for  term 
of  years  or  life,  by  any  persons  having  an  estate  of  inheritance 
in  right  of  their  churches,  shall  be  good  and  effectual  against  the 
lessors  and  their  successors. 
1  Elis.  0.  19.      3®'  There  are  several  other  statutes,  by  which  all  alienations 
13— -—0.10.  by  ecclesiastical  persons  are  declared  void,  except  leases  for  21 
jsZII^  ]i[  years,  or  three  lives.    And  as  the  statute  S3  Hen.  Ylil.  is  call-* 
1  Jam«8.  c  3.  ed  an  enabling  statute  :  these  are  called  disabling  statutes. 
cir^ukU       *'•  The  circumstances  requued  by  the  statute  82  Hen.  VIII. 
in  tbeu        and  the  subsequent  statutes,  to  render  leases  made  by  tenants  in 
tail,  husbands  seised  in  right  of  their  wives,  and    ecclesiastical 
persons,  valid  and  binding  on  their  heirs  and  successors,  are 
-  chiefly  these. 
1  fust  44  a.       ^*  ^^*  ^^^  ^^^^  leases  must  be  by  deed  indented,  and  not 
by  deed  poll,  or  by  parol.     2^.  Must  be  made  to  begin  from  the 
day  of  the  making  thereof,  or  from  the  making  thereof. 
Idem.  89.  8o.  If  there  be  an  old  lease  in  being,  it  must  be  surren- 

*  '^^  dered  or  ended,  within  one  year  next  after  *the  making  of  the 

new  lease.  Such  surrender  must  be  absolute,  and  not  condition^ 
al ;  for  then  the  intention  of  the  sti^ute  might  ea«ly  be  evaded,  by 
setting  up  such  old  lease  again,  upon  breach  of  the  conditian. 
Tn^Sd^  ^'  ^'  ^  surrender  inlaw,  by  the  taking  of  a  new  lease,  either 
Popii.  s»  to  begin  presently,  of  on  a  day  to  come,  seems  a  good  surren- 
der within  the  statutes.  For  by  taking  such  new  lease,  thoof^ 
to  commence  on  a  future  day,  the  iSrst  lease  is  presently  surren- 
dered, and  gone  ;  and  shall  not  continue  till  the  day  on  which 
the  new  lease  Is  to  eommence  ;  but  by  acceptance  of  such  new 
lease,  the  first  is  immediately  surrendered,  because  both  leases 
cannot  exist  together.  As  the  first  cannot  be  dissolved,  or  sur- 
rendered in  par^  it  muSt  be  surrendered  for  the  whole* 

41.  A  surrender  upon  condition  that  the  lessor  should  make 
a  new  lease  withm  a  week  after,  has  been  held  good. 
<w^  ^'  42.  The  lessor  of  the  plaintiff  being  a  prebendary  of  Sanun^ 

tltra*  ISO],  brought  an  ejectment  to  ayoid  a  lease  made  by  his  predeeessoc^ 
as  not  being  conformable  to  the  proviso  in  the  statute  S%  Hen. 
VIIL,  because  the  surrender  of  the  (armsl  lease  was  vrith  a  con- 
dition, that  if  the  then  prebendary  did  not,  within  a  week  after 
grant  a  new  lease,  the  surreader  should  be  void ;  whereby,  as 
it  was  contended  for  the  plaintifl^  the  old  term  was  not  abso- 
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lutely  gone ;  bat  the  lessee  reserved  a  power  of  setting  it  up 
again. 

The  Court  gave  judgment  for  the  defendant,  this  being  with- 
in the  intent  of  the  statute  :  which  was,  that  there  should  not  be 
two  leases  standinjg  out  agunst  the  successor.  Here  the  new 
lease  was  made  within  the  week ;  from  thence  it  became  an  ab<^ 
solute  ^surrender,  both  in  deed  and  in  law  :  the  whole  was  out  *  79 

of  the  lepee,  without  fiirther  act  to  be  done  by  him.  In  the  pro- 
Tiso  in  the  statute,  there  was  the  word  ended,  as  well  as  lurren* 
dered  ;  and  could  it  be  said  that  the  first  lease  was  not  ended. 
This  was  no  more  than  a  reasonable  caution  in  the  first  lessee> 
to  keep  some  hold  of  his  old  estate,  tiU  a  new  title  was  made  to 
him, 

43.  The  Stat  18  Eliz.  c.  11.  $2.  enacts,  that  all  leases  to 
be  'made  by  any  ecclesiastical  or  coll^iate  persons,  or  others^ 
within  the  stat  13  Eliz.  c.  10.,  of  any  lands^  &c.  whereof  any 
former  lease  for  years  is  in  being,  and  not  to  be  es:pired,  surren- 
dered, or  ended  within  three  years  next  after  the  making  of  any 
such  new  lease,  shall  be  void.  And  by  the  Sd  section  of  18 
Elliz.  all  bonds  and  covenants  for  renewing  any  leases,  contary 
to  the  13  Eliz.  or  this  statute,  are  declared  void. 

44.  There  are,  however,  some  cases  in  which  a  bishop,  with  ^4^^^ 
Ae  consent  of  dean  and  chapter,  may  make  a  concurrent  lease. 

45.  40.  The  duration  of  all  leases  made  under  these  statutes  ^  ^^^  ^** 
must  not  exceed  twenty-one  yei^rs,  or  three  lives ;  but  it  may  be 

for  fewer  years  or  lives.  The  inten^n  of  these  statutes  being 
only  to  abridge  the  power  of  making  long  and  unreasonable  lea- 
ses, by  reducing  them  to  a  deternunate  number  of  years  or  lives, 
which  they  should  not  exceed  :  but  might  be  made  as  much  un- 
der as  the  party  pleased. 

46.  If  a  bishop  makes  a  lease  for  four  lives,  and  one  of  them  ^^  ^'  ^^  ** 
dies  in  the  lifetime  of  the  bishop»  so  that  at  his  death  there  are 

but  three  lives  in  being ;  yet  the  lease  will  be  void  against  his 
successor.  *  For  as  it  was  originally  void,  no  subsequent  event 
could  make  it  good. 

«^47.  If  a  lease  be  made  to  A.  for  the  lives  of  B.  C.  and  D.,  *  SO 

U  is  a  good  lease  to  one  for  the  lives  of  three  other  persons ;  and  ^s^  ▼• 
a  lease  to  three  persons  for  three  lives^  is  all  one,  within  the  in*  cro.  la.  76. 
tent  of  these  statutes :  for  in  both  cases  three  lives  are  the  meas- 
ure  of  the  estate  created,,  which  is  all  the  statutes  require. 

48..  It  appears  to  be  understood,  that  a  lease  &r  sixty  years,  ^^;^j^  f- 
if  three  lives  shall  so  kmg  live,  is  good  within  the  stat.  32  Hen.  Cai«,1^A,' 
VIII.,  upon  a  principle  which  will  be  stated  hereafter.  *  !«•  Ba^ 

48.  By  the  statute  14  Eliz.  c.  IL  $  17.  it  is  enacted,  that^^^^^*' 
the  stat  IS  EHz.  c.  10.  shall  not  extend  to  leases  of  houses  be- 
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longing  to  any  ecclesiastical  persons,  or  bodies  politic  or  corpo* 
rate,  situated  in  any  city,  borough,  town  corporate,  or  market 
town,  or  the  suburbs  thereof ;  but  that  all  such  houses  may  be 
granted  and  demised  as  they  might  have  been  before  the  making 
of  that  statute,  except  capital  or  dwelUng  houses.     But  by  the 
19th  section  of  tins  act,  all  leases  for  more  than   forty  years  are 
Crant  r.       prohibited.     It  has  however  been  held,  that  covenants  for  re- 
Taylor,!      newiag  leases  of  houses  in  towns,  are  not  prohibited  bgrthelS 
^^^'      *      Eliz.,  wluch  oply  restrains  leases  made  against   tbb  slat  IS 

Eliz. 
1  Init  44  h.  50.  5^.  All  leases  under  these  statutes  must  be  of  lands  ov 
tenements,  whereto  resort  may  be  had  for  the  rent  reserved  by 
distress,  otherwise  the  heirs  tft  successors  of  the  lessors  would 
be  without  any  remedy  for  the  recovery  of  the  rent.  These  stat- 
utes do  not  therefore  extend  to  advowsons,  tithes,  or  other  incor- 
poreal here^taments.  Leases  of  tithes  are  now  established  by  a 
particular  statute. 

tit  28.  c.  1.  Bl«  ^^*  '^^^  ^^  ^^  Hen.  Till,  doesr  not  extend  to  any  lease 
of  manors,  &o.  which  have  not  most  commonly  been  letten  to 

•  81  farm,  or  occupied  by  the  farmers  *  thereof,  by  the  space  of  SO 

years  next  before  such  lease  thereof  made.  The  intention  of 
tUs  clause  was  to  prevent  the  persons,  enabled  by  the  statute  to 
demise,  from  making  leases  of  their  man^on  houses  and  de- 
mesnes, so  as  to  bind  their  heirs  or  successors ;  as  that  circum- 
stance would  have  produced  a  great  decay  of  hospitality. 

S^o.  Ab.  Tit     52,  Various  opinions  have  been  held  upon  the  construction  of 

^^^^^"^^  this  clause.    The  better  of  them  seems  to  be,  that  it  consists  of 

.  two  parts  in  the  disjunctive  :  if  either  of  them  be  observed,  it 
is  sufficient  to  support  the  lease.  The  first  Is — ^'  which  have 
not  most  commonly  been  letten.^'  Which  is  general.  The  oth- 
er is — ^^  or  occupied  by  the  farmers  thereof  by  the  space  of  20 
years."-— That  the  most  natural  and  genuine  meaning  of  the 
clause  is,  that  the  lands  to  be  leased  must  either  be  auch  as  have 
been  most  commonly  letten ;  that  is,  such  as  are  not  reputed 
part  of  the  demesnes ;  or  such  as  have  been  occupied  by  the 
farmers  thereof  by  the  space  of  twenty  years. 

Uem  *^*  '^  lands  have  been  let  or  occupied  for  eleven  years,  or 

more,  at  one  or  several  times,  within  the  twenty  years  next  be- 
fore a  lease  for  21  years»  or  three  lives,  it  will  be  sufficient : 

Baugh  V.       and  a  demise  by  copy  of  court-roll  will  be  considered  as  a  auffi- 

SlT  ji  W     ^^^^*  \^\^1i  within  the  statute. 

64.  70.  The  statute  S2  Hen.  VIII.  further  prondes, «  That 
upon  every  such  lease  there  be  reserved  yearly  during  the  same 
lease,  due  and  payable  to  the  lessors,  their  heirs  and  succes- 
totSy  to  vrhom  the  same  l^nds  should  have  come  after  the  deadi 
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of  the  lessors,  if  no  lease  had  been  thereof  made,  and  to  whom 

the  reversion  thereof  shoald  appertain,  according  to  their  estates 

and  interests,  so  much  yearly  fiirm  or  rent,  or  more,  as  hath 

been  most  accustomably  ^elden  or  paid  for  the  manors,  &c.  »  ^^ 

so  to  be  letten,  within  twenty  years  next  before  such  lease 

thereof  made* 

55.  By  the  stat.  18  Eliz.  c.  6.  it  is  required,  that  in  all 
leases  made  by  the  Colleges  pf  Oxford,  Cambridge,  Winchester, 
and  Eaton,  one  third  of  the  old  rent  be  reserved  in  corn. 

It  was  formerly  doubted  whether  ecclesiastical  persons  might 
make  a  lease  of  part  of  lands,  which  had  been  usually  let  for  a 
certain  rent,  reserving  a  rent  pro  rata.  But  now,  by  the  stat* 
ute  39  &40Gko.  III.  cr  41,^  it  is  enacted,  that  where  any  . 
part  of  the  possessions  of  any  ecclesiastical  persons  shall  be  de- 
mised by  several  leases,  which  was  formerly  demised  by  one ; 
or  where  a  part  shall  be  demised  for  less  than  the  ancient  rent, 
and  the  residue  shall  be  retained  in  the  possession  of  the  lessor ; 
the  several  rents  reserved  on  the  separate  demises  of  the  specific 
parts,  shall  be  taken  to  be  the  ancient  rents  ;  with  a  proviso, 
that  where  the  whole  of  such  premises  shall  be  demised  in 
parts,  the  aggregate  rents  reserved  shall  not  be  less  than  the 
old  accustomed  rent ;  and  so  in  proportion  where  a  part  shall 
be  retained  in  possession  by  the  lessor. 

8^  The  last  rule  to  be  observed  in  respect  to  leases  under 
this  statute  is,  that  they  must  not  be  made  without  impeach- 
ment of  waste.  For  if,  as  the  preamble  speaks,  long  and  un- 
reasonable leases  are  the  chief  cause  of  dilapidations,  and  of  the 
decay  of  hospitality,  much  more  would  they  be  so  if  they  were 
made  dispunishable  for  waste. 

56.  Parsons  and  vicars  are  expressly  excepted  out  of  the  stat.  y?^JJ"  *°^ 
32  Hen.  YIIL,  so  that  they  are  not,  as  other  sole  corporations,  Bao.  Ab.  Tit. 
enabled  by  that  statute  to  make  any  leases  to  bind  their  succes-  Lease,  F. 
sors;  without  "^the  confirmation  t>f  the  patron  and  ordinary,  ^^ 
but  remian  as  they  did  at  common  law.     They  are,  however, 

not  restrained  by  the  stat  13  Eliz.  firom  making  leases  for  21 
years,  or  three  lives  :  but  then  such  leases  must  not  only  be  con- 
firmed by  the  patron  and  ordinary,  but  must  also  be  made  in 
conformity  to  the  eight  rules  or  qualities  already  mentioned  ; 
otherwise  they  will  not  bind  the  successor.  And  they  are  re- 
strained by  13  Eliz.  from  making  leases  for  any  longer  time ; 
notwithstandmg  any  confirmation  or  conformity  to  the  rules  be- 
fore mentioned. 

57.  Tenants  for  life  cannot  make  leases  to  continue  longer  TfJ^^^  ^' 
than  their  own  lives.  If  A.,  lessee  for  the  life  of  B.  makes  i  uat,  47  5. 
a  lease  for  years^  by  deed  indented,  and  after  purchases  the  re* 


ee 
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version  in  fee.  B.  dies.  A.  shall  avoid  bis  own  lease,  for  be 
may  confess  and  avoid  the  lease  which  took  effect  in  point  of  in- 
terest, and  determined  by  the  death  of  B. 

68.  Where  the  person  in  remainder  or  reversion  joins  with 
the  tenant.for  life  in  making  a  lease  ;  it  is  considered,  daring 
the  life  of  the  tenant  for  life,  as  his  lease;  and  the  confirmatioii 
of  the  remaiiider-man  or  reverMoner*  After  the  death  of  the 
tenant  for  life,  it  is  considered  as  the  lease  of  the  remainder-niaii 
or  reversioner  ;  and  the  confirmation  of  the  tenant  for  life.f 

69.  Where  tenant  in  dower,  or  by  the  curtesy,  makes  a 
lease  for  years,  and  dies,  the  lease  is  abisolately  determined  ; 
for  though  their  estates  are  qmdammodo  a  continuance  of  tbe 
estates  of  the  husband  and  wife,  yet  it  is  a  continuance  only 
for  *life  ;  they  have  no  power  to  Contract  for  the  inheritance  ; 
consequently  their  leases  or  charges  fall  off,  with  the  estate  aut 
of  which  they  were  derived. 

60.  As  lessees  for  years  may  assign  or  grant  over- their 
whole  interest,  so  they  may  grant  it  for  any  fewer  number  of 
years  than  those  for  which  they  hold  it. 

61.  By  the  statute  4  Geo.  II.  c.  28.  $  6.  reciting  that  leases 
for  lives  or  years  could  not  be  renewed,  without  a  surrender  of 
all  the  underleases  derived  out  of  the  same  ;  it  is  enacted,  that 
all  future  renewals  of  leases  for  lives  or  years  shall  be  deemed 

^x>!cc2  7^'.  good  and  valid,  without  the  surrender  of  any  derivative  leases. 
Gaardians.  '  62.  It  is  said  in  Bacon's  Ab.  that  a  guardian  in  socage,  hairing 
I.'«^9.  ^'^'  ^^^  ^^^J  ^^  authority,  but  an  interest  in  the  lands  descended 
Roe  7.  Hodi;-  to  his  ward,  may  make  leases  for  years  in  his  own  name  ;  for 
R.°il9. 135!  ^^  ^^  9^^  dominwpro  tempore.  But  it  has  been  determined  that 
U  Roll.  Ab.  such  leases  become  void,  as  soon  as  the  infant  attains  his  full 
age- 

A  testamentary  guardian,  or  one  appointed  pursuant  to  the 
statute  12  Cba.  II.  c.  24.  is  the  same,  in  office  and  interest,  as  a 
guardian  in  socage. 

6S.  As  executors  and  administrators  may  dispose  absolute^ 
of  terms  for  years,  vested  in  them  in  fight  of  their  testators  or  in- 
testates ;  so  may  they  lease  the  same  for  any  fewer  number  of 
Wears  :  and  the  rents  reserved  on  such  leases  will  be  assets  in 

Joint  tenanu/'^^^"'^^**- 

Coparceners,       64.  Joint  tenants,  coparceners,  and  tenants  in  common  may 
fef^JE.!?*?**  either  make  leases  of  their  undivided  shares  ;  op  else  may  all 

in  ooninion.      ,  .  '  ^ 

1  Inst  186  a.  join  in  a  lease  of  the  whole.     One  joint  tenant,  coparcener,  or 

Tit*  IS*  Cft  1.    ■  ■  I    .  !■   I  I    ■ I       1  I  I  II    I  11    I > 

tTenants  for  life  are  frequently  enabled  by  powers  V>  make  leaaes  for  long  tenu ; 
ef  wbicb  an  account  will  be  given  m  Ch.  16.  ef  thiB  Title. 
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tenant  in  common  may  also  make  a  lease  of  his  part  to  his 
companion  ;  for  this  only  gives  the  lessee  a  right  of  taking  the 
whole  profits,  when  before  be  had  but  a  right  to  the  moiety  of 
them,  and  he  may  contract  with  his  companion  for  that  purpose, 
«8  weU  as  with  a  stranger.  (1) 

*65.  It  has  been  stated,  that  by  the  general  custom  of  most  *  85 

manors,  copyholders  may  make  leases  for  one,  and  sometimes  l^pP^^**^^*"* 
for  three  years ;  and  that  they  may,  with  the  lord's  licence, 
make  leases   for  any  number  of  years :  but  though  a^ease  be  Arrowtmitt 
made  by  a  copyholder,  not  warranted  by  the  custom,  without  li«  Cro.  Eiiz. 
cence  of  the  lord,  it  is  not  absolutely  void  ;  for  the  lessee  may    ^'' 
maintain  an  ejectment  against  strangers. 

66.  All  persons  incapable  of  binding  themselves  by  any  oth-  ^^i**^^*** 
'  er  contract,  such  as  persons  of  nonsane  memory,  &c.,  are  of  making 

course  incapable  of  making  leases ;  but  it  has  been  stated  that  }^f^^ 
the  committees  of  lunatics  may  now  make  leases  of  the  lunatic's       ' 
land,  under  the  direction  of  the  Court  of  Chancery. 

67.  An  infant  cannot  make  a  lease  of  his  lands,  unless  it  be  loiaiitf. 
evidently  beneficial  to  him.    Where  no  rent  is  reserved,  it  has 

been  held  by  some  to  be  totally  void,  while  qthers  hold  it  to  be  ^^*  ^\  '^*' 
only  voidable :  it  appears  however  to  be  settled,  that  if  an  in*  '    ' 

fant  makes  a  lease  for  years,  he  cannot  plead  nan  est  factum^ 
bat  must  avoid  it  by  pleading  the  special  matter  of  his' infancy;  (13  Mait. 
which  seems  to  favour  the  opinion  of  those  who  hold  that  the  ^^P*  ^^') 
lease  is  not  totally  void. 

68.  If  an  Infant  makes  a  lease  reserving  rent,  it  \s  prima  fade  l^^m. 
good ;  because  it  is  presumed  to  be  for  his  benefit     But  it  is 
voidable  by  the  infant,  when  he  comes  of  age ;  or  by  his  heir 

if  he  dies  under  age.  If  a  case  of  this  kind  were  now  to 
arise,  the  principle  upon  which  its  validity  would  depend,  would 
be,  whether  it  was  beneficial  or  not  to  the  infant  As  Lord  s  Burr.  1$06. 
Mansfield  has  observed,  that  very  prejudicial  leases  may  be 
made,  though  a  nominal  rent  be  reserved  :  that  there  may  be 
most  beneficial  considerations  for  a  lease,  though  no  rent  be  re- 
served. And  *  that  an  infant  may  make  a  lease  without  ren^  '® 
for  the  purpose  of  trying  his  title.                                                 _    , 

69.  Married  women  being  disabled  by  the  common  law  firom  Woxnea. 
making  any  disposition  of  their  real  estates  during  their  cover- 
ture, cannot  make  leases :  therefore  the  statute  32  Hen.  VIII.  ^^t  <  33. 
enables  their  husbands  to  make  leases  for  them.  (2) 

70.  There  are  maoy  cases  in  which  leases  made  by  persons  yoidabu^ 
having  only  a  particular  estate  in  the  lands,  become  absolutely  LeaMt. 
void,  by  the  death    of  the  lessor ;  and  others  where  they  are 

(1)  SeeBiaingk  aL  t.  Staonard,  17 MaM. fiep. S8S.  et  KeayV.  GoodwiQ,  IS 
Maaa.  Rep^  1. 

(2)  SaeAAdrewsstas.v.  Hoopor,  13  IfaSh  iUy^  47S. 
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1  Init.  8115.  ^^^7  voidable  by  the  heirs,  or  persons  in  reminder  or  reveraioii. 
This  distiDction  is  frequently  material ;  for  where  a  lease  becomes 
absolutely  void,  by  the  death  of  the  lessor,  no  acceptance  of  renl^ 
or  any  o£her  act  by  the  heir,  or  person  in  remsdnder  or  rever- 
sion, will  make  it  good ;  whereas  if  a  lease  be  voidable  only,  ac- 
ceptance of  rent  will  operate  as  a  confirmation  of  it 

1  Inst.  45  fr.        7  ] ,  j^ii  leases  by  tenants  in  tail  not  warranted  by  the  statute 

S2  Hen.  VIII.  are  voidable  by  the  issue  in  tail.     If  the  issue  ac- 
cept of  ^nt  or  fealty  after  the  death  of  their  ancestor ;  or  bring 
an  action  for  the  rent,  or  for  waste,  these  acts  will  operate  as  a 
ld«m.  confirmation  of  the  lease. 

72.  With  respect  to  leases  made  by  tenants  in  tail  conforma- 
ble to  the  statute  32  Hen.  VIII.,  though  binding  on  the  issue, 
they  are  void,  as  against  the  persons  in  remainder  and  reversion : 
so  that  no  acceptance  of  rent  by  them  wiD  operate  as  a  confirm- 
ation. As  to  leases  not  conformable  to  the  statute  S2  Hen. 
VIIL  they  are  of  course  void  as  to  the  remainder-man  or  rever- 
sioner. 
#  87  73.  It  has  been  stated  that  leases  made  by  husband  and  wife 

Dm  t.  of  the  wife's  land,  though  not  conformable  *to  the  statute  32 

7 Term R.       ^^^  VIIL,  are  only  voidable  by  the  wife;  therefore  accept- 
478.  ance  of  rent  by  her,  after  her  husband's  death  will  operate  as 

Bac.  Ab.  Tit.  ^  «^„i;^«x!^/ 

Lease,  G.       a  Confirmation. 

2  Saand.  R.        74.  It  is  scud  that  the  lease  of  the  husband  alone,  of  his  wife's 
^x.r'ss.    ^^^^'  ^^  ^^^7  voidable  by  the  wife,  and  not  absolutely  void. 

Some  doubts  are  raised  respecting  this  point  by  the  late  Mr. 
Serjeant  Wiffiams.f 

75.  All  leases  made  by  tenants  for  life  become  absolutely 
void  by  their  death  ;  so  that  no  acceptance  of  rent,  or  other  ac^ 

JenkiDi  V.      by  the  persons  entitled  to  the  remainder  or  reversions  vrill  ope- 

Cowp^*48«.     ^*®  ^  ^  confirmation  of  them. 

75.  A  tenant  for  hfe  made  a  lease  for  21  years,  and  died  be- 
fore the  expiration  of  the  term.  The  remainder-man  sufiered 
the  tenant  to  continue  in  possession  four  or  five  years,  received 
the  rent  regularly  during  that  time,  then  gave  him  notice  to  quit, 
and  brought  an  ejectment. 

Lord  Mansfield  said — This  was  a  void  lease  ;  but  if  it  were 
voidable  only,  the  acceptance  of  rent  alone,  unaccompanied  with 
any  other  circumstance,  was  not  a  su£5cient  confirmation.  It 
could  not  be  a  confirmation^  unless  done  with  a  knowledge  of 
the  title  at  the  time  ;  or  unless  the  remainder-man  lay  by,  and 
suffered  the  tenant  to  lay  out  his  money  in  improvements,  in  con- 
fidence of  continuing  tenant  But  here  it  was  a  void  lease  ;  and 
in  general  a  void  lease  was  incapable  of  confirmation. 

t  With  respect  to  the  cases  where  leasee  made  by  eodeoastical  peiBOlui  am  VQ|(i 
or  only  Tvidabie,  the  eicuUntif  tffyani  t«B««aQ'i  Ab.  Tit.  hmt>,  H. 
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76.  In  a  subsequent  caw  Lord  Mansfield  held  that  a  leasee 
which  was  Toid  against  a  ramainder*man,  could  not  be  set  up 
by  his  acceptance  of  rent,  and  ^suffering  the  tenant  to  make  im-  *  88^ 

provements^  after  bis  interest  became  vested  in  possession. 

77*  A  tenant  for  life  made  a  lease  tor  99  years,  if  two  per-  ^®*  ^jJ^^*^ 
sons  should  so  long  live.  The  remainder-man  received  rent  and  50^  *  '* 
heriots  for  several  years  from  the  lessee,  who  laid  out  considera- 
ble sums  of  money,  after  the  death  of  the  lessor,  in  improvements, 
Lord  Mansfield  said,  there  did  not  appear  to  have  been  any  in-^ 
tenUon  either  to  confirm  the  old  lease,  or  to  grant  a  new  one  s 
both  parties  had  proceeded  under  a  mistake,  and  had  supposed 
the  original  lease  to  be  good.  Jucfgment  was  given  that  the 
lease  was  not  confirmed. 

78.  The  Court  of  Chancery  has  however  held,  that  where  a 
remaiDder«man  accepted  rent,  and  sufiered  the  tenant  to  make  < 
improvements,  knowiug  the  defect  in  the  lease,  he  should  exe- 
cute a  new  lease  to  him. 

79.  A  tenant  for  life  made  a  lease  of  a  house  under  a  power.  cowpJr^ 
The  lessee  assigned  over  the  premises  to  one  Bdles,  who  rebuilt  3  Atk.  ess* 
the  house.    After  the  death  of  the  lessor  the  remainder-man  ac- 
cepted rent  during  six  years,  during  wbich  time  the  tenant  built 

new  offices.  The  remainder-man  afterwards  broi^t  an  eject- 
ment against  the  tenant,  and  recovered  the  possession  ;  the  lease 
not  being  made  pursuant  to  the  pow^.  The  tenant  filed  a  bill 
in  Chancery  for  an  injunction  to  stay  proceedings  at  law,  and  to 
be  quieted  in  the  possession  of  the  house. 

Lord  Hardwicke  said,  that  where  a  remainder-man  Ues  by, 
suffers  the  lessee  or  assignee^  to  rebuild,  and  does  not  by  his  an^ 
swer  deny  that  he  had  notice  of  it ;  these  circumstances  togeth- 
er would  bind  him  from  afterwards  controverting  the  lease. 
Decreed  that  the  defendant  should  execute  a  new  lease  to  the 
plaintiff 

*80.  Where  there  is  a  proviso  inserted  in  a  lease,  that  upon  ^  ^9 

non-payment  of  the  rent  reserved  on  a  certun  day,  the  least  I  ^^^^^^* 
shall  be  void  ;  if  the  rent  is  not  paid  on  the  day  named,  no  ac- 
ceptance ol  rent  after,  will  operate  as  a  confirmaik>n. 

81.  King  Philip  and  Queen  Mary  demised  the  9eat  of  the  nnchT. 
prioiy  of  Ravenstone  to  T.  Throckmorton  for  70  years,  render-  "^  Jj^V 
ing  rent,  with  a  proviso,  that  upon  non-payment  within  40  days  ^i^  f&u^ 
after  the  day  it  was  due,  the  lease  should  be  void.    The  rent  ^^^* 
was  not  paid  within  40  days  m  9  EHz.,  but  aftierwards  the  ^ 
Queen's  receiver  s^ccepted  it,  made  an  acquittance,  as  if  it  had 
been  paid  at  the  day ;  and  continued  to  receive  it  till  80  Elis^ 
when  the  Queen  granted  the  land.     The  non-payment  of  the 
rent  in  9  Eliz.  within  the  forty  days  was  fouud  by  office,  upon 

Vol.  IV.  61 


60  TUle  XXXIL  Deed.  Ck  ▼.  §  81— 8& 

wluch  the  new  grantee  entered.  The  case  was  argued  sereral 
tiinefl  in  the  Exchequer,  and  all  the  barons  agreed:  1.  That  the 
lease  became  void  immediately  npon  the  non-payment  of  the 
rent,  for  the  words  were,  that  upon  non-payment  the  leaae 
should  cease  and  be  void.  So  that  the  land  was  discharged  of 
f:  the  contract,  and  the  patentee  was  no  longer  a  termor ;  nor,   as 

Manwood  said,  a  tenant  at  will  or  at  sufferance.  2.  That  the 
acceptance  of  rent  afterwards,  could  not  make  a  void  lease  good. 
A  writ  of  error  was  brought  before  the  Lord  Keeper  and  the 
Lord  Treasurer,  where  the  judgment  was  affirmed,,  for  this  rea- 
son, that  the  proviso  should  be  taken  to  be  a  limitation  to  de- 
termine the  estate,  and  not  a  condition  to  undo  the  estate ;  which 
could  not  be  defeated,  in  case  of  a  condition,  but  by  entiy. 
82.  If  there  be  a  proviso  in  a  lease,  that  upon  alienation  (he 

^  90  lessor  shall  re-enter  ;  there,  if  the  lessor  ^accepts  rent  after  the 

breach  of  the  condition,  he  cannot  take  advantage  of  it,  unless 
he  was  ignorant  of  such  breach  ;  in  which  case  acceptance  of 
rent  will  not  bar  him. 

T^IJ\  ^'  ^'       83-  In  Pennant's  case,  the  lessee  aliened  without  licence,  for 
which  the  lessor  entered.     The  lessee  said,  that  before^the  re- 

Em  v.  Har-  6ntry,  the  lessor  accepted  rent ;  to  which  the  lessor  replied, 

st'^'     r.     ^^^  before  the  receipt  of  rent  he  had  no  notice  of  the  alienaticHi. 

436.  It  was  adjudged  for  the  plaintiff. 

84.  But  where  the  lessor  has  notice  of  die  breach  of  a  condi- 
tion,  and  afterwards  accepts  rent,  it  will  operate  as  a  waiver  of 
the  forfeiture,  and  a  confirmation  of  the  lease.  (1) 

Goodright  v.      85.  In  a  lease  for  21  years,  there  was  a  covenant  that  the 

Cowp,*'s03.    1®^^^  should  not  underlet,  assign,  or  transfer  the  premises,  with- 

out  the  assent  of  the  lessor  :  with  a  power  of  entry  in  case  the 

lessee  did  not  observe  the  covenants.    The  lessee  underlet  part 

of  the  premises,  but  with  the  knowledge  of  the  lessor,  who  ac- 

»  joepted  rent  accrued  after  such  underletting* 

Lord  Mansfield  said,  that  to  construe  the  acceptance  of  rent, 
due  since  the  condition  broken,  a  waiver  of  the  forfeiture,  was 
to  construe  it  according  to  the  intention  of  the  parties.  Upon 
the  breach  of  the  condition,  the  landlord  had  a  right  to  enter. 
He  bad  fiill  notice  of  the  breach,  and  did  not  take  advantage  of 
it,  but  accepted  rent,  subsequently  accrued ;  that  showed  he 
meant  the  lease  should  continue.  Cases  of  forfeiture  were  not 
favoured  at  law ;  and  where  the  forfeiture  was  once  waived,  the 
Court  would  not  assist  it 


(1)  Cbalke?  t.  Chalker,  1  Ckknn.  Rep.  79.  Bat  if  the  lessor  be  ignormnt 
Ikat  a  ferfeiture  hat  been  incnired,  acceptance  of  r«nt  ii  no  wat?er  of  it. 
Jackson  y.  firownson,  7  Johns.  Rep.  S34,  S35.  Lewis  et  uz«  v.  SchatSi  la 
Johns.  Rep.  174. 
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86.  All  persom  whatever,  fliongh  i\itj  be  idioti,  hmatics,  in-  ^^  ^^f  ^ 
fimtfl,  or  married  women,  may  be  lessees ;  because  a  lease  is  al« 
Irajs  presumed  to  be  benefictaL    *Where  the  lessees  labour  un«  *  91 

der  any  disabilities  at  the  time  when  the  lease  is  made,  they  may, 
upon  ^e  removal  of  their  disabilities,  avoid  such  leases ;  but  if 
they  continue  to  occupy  the  things  demised,  after  such  removal* 
the  lease  becomes  good^ 


TITLE  XXXIL 

DEED. 

CHAP.  VI. 

Cf  an  Exchange,  ParHtiony  Release^  md  OonfimuUion. 


1.  Ezchanga. 

7.  Muitbe  in  Writiof,  and  exacatod. 
10.  Who  may  azcbange. 


13.  Can  only  ba  between  t«o  Par-  (  3t.  Enlargamant 


25.  How  Half  aiat  anaca. 

26.  Mittar  L'Estata. 
30.  MitUr  La  Droit 


sons. 
Id.  Partition. 
20.  Ralaasa. 
23.  Oparatlra  Words. 


43.  Extingaishmanf. 

46.  What  maj  ba  ralaaiad* 

49,  Confirmation. 


Section  1. 


bchanga.  AN  exch&Dge  is  a  mutual  g;rant  of  equal  intereats,  the 

one  in  consideration  of  the  other  ;  '^  as  if  (says  Littleton)  there 

i  ^^-  be  two  men,  and  each  of  them  is  seised  of  one  quantity  of  land 

in  one  county,  and  the  one  granteth  his  land  to  the  other,  in 
exchange  for  the  land  which  the  other  hath  ;  and  in  like  man- 
ner the  other  granteth  his  land  to  the  ficst  grantee  in  exchange 
for  the  land  which  the  first  grantor  hath.'' 

1  init  51  k,  S*  There  are  fire  circumstances  necessary  to  an  exchange  : 
1.  That  the  estates  g^ven  be  equal.  SL  That  the  word  esambim^ 
exchange,  be  used  ;  whiqh  cannot  be  ^supplied  by  any  other 
word,  or  described  by  any  circumlocution.  8.  That  there  be 
an  execution  by  entry  or  claim  in  the  life  eif  the  parties.    4, 

*  98  That  if  it  be  of  ihings  that  lie  in  grant,  it  be  by  deed.    «5.  That 

if  the  lands  lie  in  several  counties,  it  be  by  deed  indented  ;  or 
if  the  things  lie  in  grant,  though  they  be  in  one.  county. 

1  but.  50 ».        8.  With  respect  to  the  first  of  these  circumstances,  it  b  only 

Lit  1 64  5  necessary  that  the  equality  be  in  the  quantity  of  the  estates  ex- 
'  '  changed  ;  as  an  estate  in  fee  for  an  estate  in  fee,  an  estate  for 
life  for  an  estate  for  life  ;  and  not  in  the  value,  quality,  or  man- 
ner of  the  estate.  Therefore  an  estate  in  joint  tenancy  may  her 
exchanged  for  an  estate  in  common.  So  lands  may  be  exchang- 
ed for  rents,  commons,  or  any  other  inheritance  concerning 

4  Ram  122  k  lands.    It  is  said  in  Bustard's  case,  that  an  estate  in  reversion, 

9^*  ^  expectant  on  an  estate  for  life,  may  be  given  in  exchange  for 
land  in  possession ;  for  in  such  case  the  parties  are  not  deceived. 


.i 
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4.  An  estate  tail  may  be  exchanged  for  an  estate  in  fee ;  |  iQ,t.  50  a. 
which  will  continue  g%od,  till  avoided  by  the  issue  in  tail.     A 

base  fee  may  be  exchanged  for  an  estate  in  fee  simple.  1  l^^U*  ^1>« 

5.  A  man  may^give  an  estate  for  life  of  the  donee,  in  ex-  i^^^ 
•hange  for  an  estate  for  another's  Hfe  ;  for  the  estates  are  equal, 
both  being  estates  of  freehold.    Serjeant    Roll  says,  that  an 
estate  for  three  lives  may  be  given  in  exchange  for  an  estate  for 

one  life  :  for  both  are  estates  of  freehold,  and  so  equal.  ^ 

^  6.  It  has  been  stated,  that  an  exchange  between  a  tenant  in  Tit.  4. 
tail  after  possibility  of  issue  extinct,  and  a  bare  tenant  for  life, 
18  good  ;  for,  with  respect  to  duration,  their  estates  are  equaL 

*r.  Since  the  statute  of  frauds,  every  exchange  must  be    by  writing,  «md 
deed  in  writing.     It  must  also  be  executed  in  the  lifetime  of  the  •xecQt«d. 
parties ;  for  as  livery  of  seisin  is  not  necessary,  the  parties  have        * 
no  freehold  in  deed,  or  in  law,  in  them,  till  entry.     Therefore,  | 
if  both  of  the  parties  die  before  the  entry  of  either,  the*  exchange 
is  *void.     The  heir  of  one  cannot  enter  and  take  it  as  a  pur-  ^  ^ . 

chaser  ;  because  he  is  named  only  to  take  it  by  way  of  limitation  j  |^^p^  9^  ^^ 
of  estate^  in  course  of  descent.  But  if  one  enters,  and  the  other  Tit  S9.  c.  3. 
dies  before  entry,  hb  heir  may  enter. 

8.  Where  an  exchange  is  made  by  lease  and  release,  this  in- 
convenience is  prevented ;  as  the  statute  of  uses  executes  the 
possession  without  entry ;  and  all  incidents  annexed  to  an  ex- 
change at  common  law,  will  be  preserved. 

9.  In  every  deed  of  exchange  there  is  an  fanpHed  warranty,^ 
arising  firom  tiie  word  escambiutn,  of  which  an  account  wiU  b^-c.  S4. 
given  hereafter. 

10.  All  persons  who  are  capable  of  conveying  their  lands,  Whomayez* 
may  of  course  exchange  them  with  others.    If  an  infant  exchan*  1^50'^^ 
ges  lands,  enters  on  those-  taken  in  exchange,  and  continues  to  61  b, 

hold  them  after  he  attains  his  full  age,  the  exchange  becomes 
perfect :  for  it  was  not  originally  void,  because  the  entry  of  the 
infant  was  equivalent  to  lively  ;  as  well  as  in  rtspect  to  the  rec- 
ompense ;  but  only  voidable. 

11.  If  husband  and  yn£e  exchange  the  lands  of  the  wife,  f"^^„  ^35^ 
fof  other  lands  ;  the  wife  may,  after  her  husband's  deaA,  -avoid  Tit.  35.  c.  10! 
the  exchange,  though  she  should  join  with  her  husband  in  a  fine 

of  the  lands  taken  in  exchange.  But  if  the  wife  agrees  to  the 
exchange,  after  her  husband's  death,  she  can  never  avoid  it. 

12.  After  the  statutes  1  and  18  BUz.,  no  exchange  of  laids  Sro^Noyfi. 
belonging  to  the  church,  by  an  ecclesiasUc,  bound  the  successor,  ante,*  e.  2. 
though  a  full  equivalent  were  given.    But  now  it  is  otherwise,   i]^^'^  ^ 

IS.  Uttleton  speakB  of  aft  exchange  as  of  a  transaction  be-  bvtweenTwo 
twcen  two  persons  ;   and  Mr.  Haigrave  says  it  was  held  in  a  j  •JJ^^  ^ 
late  case,  that  an  exchange,  in  the  ^strict  legal  sense  of  the  a.  u 
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Tfor*  of        word,  could  not  be  between  three  peraonfl,  tbe  principle  of  it  not 
E.  Winton,     being  applicable  to  more  than  two  distinct  contracting  parfiea ; 
3  Wilf.  319.  for  want  of  the  mutuality  and  reciprocity  on  which  its  operatioii 
so  entirely  depends.     For»  first,  the  consideration  of  an  ex- 
change, and  the  implied  warranty  incident  to  it,  is  the  recdfing 
something  with  warranty  from  the  same  person,  to  whom  some- 
thing with  warranty  b  given  :  but  if  there  could  be  three  dis- 
tinct parties,  each  would  give  to  one,  and  receive  from  another. 
.  Secondly,  the  implied  condition  of  re-entry  is,  that  it  may  be 
made  on  him  whose  titie  fiuls :  but  if  there  could  be  three  par- 
ties to  an  exchange,  then  each  person  would  be  liable  to  re-entij 
for  the  fault  of  another's  tide,  as  well  as  of  his  own. 
1  Intt.  St  a,       14.  Although  there  cannot  be  more  than  two  distinct  parties 
***  ^  *  to  an  exchange,  yet  there  may  be  more  than  tveo  persons.    Thus 

an  exchange  between  two  joint  tenants,  and  two  tenants  in  com- 
mon, is  good  ;  for  although  four  persons  are  named>  yet  they 
constitute  only  two  distinct  parties.  The  same  observation 
applies  to  any  number  of  persons,  if  so  conjcnned  in  the^mih 
tuality  of  giving  and  receiving  in  exchange,  as  to  make  only 
n   ^^^.  two  (hstinct  relative  parties. 

Partition.  •^»,.,t..  ,  « 

Tit.  18, 19,        l£^*  It  has  been  stated  that  jomt  tenants,  coparceners,  ana 

^'  tenants  in  common,  may  make  a  voluntary   partition  of  tii^ 

estates.  The  instrument  to  effect  this  is  called  a  deed  of  par- 
tition, by  which  the  lands  are  divided  into  distinct  portions,  and 
allotted  to  the  several  parties,  who  take  them  in  severalty.  In 
the  old  deeds  of  partition,  it  was  merely  agreed  that  one  should 
enjoy  a  particular  part,  and  the  other,  another  part,  in  several- 
ty ;  but  now  it  is  usual  for  all  the  parties  mutually  to  convey 

*  96  and  assure  to  each  Mother  the  different  estates  which  they  are  to 

take  in  severalty,  under  the  partition. 

sate,  e.  S.  16.  By  the  common  law  copareeners,  being  compellable  to 

make  partition,  might  have  done  it  by  parol  only ;  but  joint 
tenante,  and  tenants  in  common  must  have  done  it  by  deed. 
The  statute  of  frauds  has  abolished  this  distinction,  and  made  a 
deed  equally  necessary  in  all  cases. 

infia,  c  S4.  17.  Every  partition  between  coparceners  has  annexed  to  it 
a  warranty  in  law.  In  all  other  deeds  of  partition  there  is  no 
implied  warranty  :  but  it  is  usual  to  insert  mutual  covenants  fior 
the  tide. 

r!Kim!^^      18.  An  agreement  by  the  husbands  of  two  jdnt  tenants  to 

Tit  18.  c.  s.  make  a  partition,  and  a  partition  made  under  such  agreementf 
will  not  bind  the  inheritance  of  tbe  wives. 

Idem.  19.  It  has  been  stated,  that  an  agreement  to  make  a  partitioa 

will  operate  in  equity  as  aseverance  of  an  estate  in  j<nnt  toiaiicy. 
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20.  By  the  oommon  law,  where  a  man  had  the  actual  pos-  S?|^''S;* 
aesuon  and  right  of  property  in  lands,  be  cotild  only  convey  63.  ' 
them  by  feoffment  witii  livery.  As  it  frequently  happened  that 
the  actual  possession  was  in  one  person,  and  the  right  of  pos* 
aessiony  or  right  of  property,  in  another ;  in  case  the  person 
who  had  the  right  of  possession,  or  right  of  property,  was  wil- 
ling to  convey  those  rights  to  the  person  who  had  the  actual  pos- 
session, it  was  done,  by  a  discharge  of  his  right  to  the  person 
in  possession,  which  species,  of  conveyance  acquired  the  name 
of  a  release.  A  feoffment  would,  in  such  case,  have  been  use- 
less ;  because  it  could  not  transfer  the  possession,  as  the  person 
was  in  possession  already. 

*2].  A  release  is  therefore  a  conveyance  of  a  right,  to  a  per-  *  97 

son  in  possession.  Thus,  where  a  man  was  disseised,  the  dis-  1^«»- 
seisor  acquired  the  possession ;  and  the  right  of  possession  and  ^  *  '  ^'  ' 
property  remained  in  the  disseisee.  Now  if  the  disseisee  agreed 
to  transfer  his  rights  to  the  disse'isor,  the  proper  mode  of  carry- 
ing such  an  agreement  into  execution  was  by  a  release  ;  for  the 
disseisor  being  already  in  possession,  it  would  have  been  useless 
to  have  made  him  a  feoffment.  ^ 

22.  A  release  is  also  the  giving  or  discharging  of  a  right  of  l  I&st.  264  a* 
action,  which  a  man  hath,  or  may  claim  against  another. 

23.  The  operative  words  of  a  release  are,  remkisBe^  relaxasse^  Words. '^^ 

tt  quUtwn  clamaaae ;  remise,  release,  and  for  ever  quit  clsdm.  i  lost  264  fr. 
Besides  which,  there  are  other  words  such  as,  renwnHare  acqwr 
tAare.     Where  a  lessor  granted  to  a  lessee  for  life  that  he 
should  be  discharged  the  rent,  thb  was  held  to  amount  to  a  re- 
lease. 

24.  Littleton  says,  a  release  of  all  demands  is  the  best  and  1 1^^^  jgi  ^^ 
strongest  release.    Lord  Coke  observes,  that  the  word  demand 

is  the  strongest  word  in  the  law,  except  the  word  claim ;  that  a  . 
release  of  all  demands  discharges  all  sorts  of  actions,  rights, 
and  titles,  conditions,  before  and  after  breach,  executions,  a^f- 
peab,  rents  of  all  kind,  covenants,  contracts,  recognizances,  sta- 
tutes, &c. 

25.  Releases  of  land,  in  respect  to  their  operation,  are  divi-  How  Re-  . 
ded  into  four  sorts.     1.  Releases  that  enure  by  way  of  mUter  V  *•"•"  •"^'** 
Mote.    2.  Releases  that  enure  by  way  of  mUter  le  droit.    S. 
Releases  that  enure  by  enlargement;  and     4.  Releases  that 

enure  by  extinguishment. 

26.  When  two  or  more  persons  become  seised  of  the  same  es-  ^^l^\^[  *^"" 
tate  by  a  joint  title,  either  by  contract  or  descent,  as  joint  ten-  ^  304.  i 
ants  or  coparceners,  and  one  of  *them  releases  his  right  to  the  qIJ^',  Xon.* 
other,  such  release  is  said  to  enure  by  way  of  miUer  P  estate.  72. 

For  where  two  several  persons  come  in  by  the  same  feudal  con-  *  98 
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tract,  one  of  them  may  discharge  to  the  oAer,  the  benefit  pf  suck 
contract,  by  a  release  ;  because  no  notoriety  is  needful,  for  there 
was  a  sufficient  notoriety  in  the  prior  feudal  contract  Thus 
two  coparceners  come  into  one  entire  feud,  descending  from  their 
ancestor,  they  may  therefore  release  privately  to  each  other,  be- 
cause they  take  by  the  former  descent,  which  established  them 
in  possession  without  notoriety.  But  since  coparceners  do  also 
transmit  distinct  estates  to  their  children  they  may  pass  their 
estates  by  distinct  feoffments. 
Gilb.  Id.  S7.  As  to  joint  tenants  ;  they  can  only  pass  their  eaiates  to 

one  another  by  release  ;  for  they  all  come  in  by  the  first  feudal 
contract,  and  therefore  a  second  feoffinent  cannot  give  anyTurth- 
er  title,  or  notoriety  ;  because  every  person  is  supposed  to  be 
in  by  his  elder  title;  which  in  the  case  of  joint  tenants  is  the 
original  feoffment ;  so  that  a  second  feoffment  would  be  useless. 
)  Intt.  S73  .  28.  In  consequence  of  the  privity  which  must  necessarily  exist 
in  releases  that  enure  by  way  of  mitier  P  estate^  a  fee  will  pass 
by  such  a  release,  without  any  words  of  limitation.  For  the 
parties  are  not  in  by  the  release,  but  by  the  original  feudal  con- 
tract, winch  passed  an  inheritance ;  and  the  release  only  dischar- 
^  gee  the  pretensions  of  one  of  them  to  the  other.  So  that  where 
one  joint  tenant  or  coparcener  releases  to  the  other,  the  releasee 
is  in  by  the  original  conveyance  ;  and  such  release  is  not  consid- 
ered as  an  alienation. 

29.  One  tenant  in  common  cannot  release  to  his  companion, 
*  99  because  they  have  distmct  freeholds;  *butthey  must  pass  tbdr 

!   estates  by  feoffment    For  as  they  were  created  by  different  actB^ 
and  different  liveries,  they  must  also  pass  to  each  other  by  dis- 
tinct liveries. 
Mittsr  le  30.  Releases  are  said  to  enure  by  way  of  mUter  k  droits 

LM  ^^  where  a  person  who  has  been  disseised,  releases  to  the  disseisor, 
Gilb.  Ten.  or  to  the  heir  or  feoffee  of  the  disseisor ;  who  being  in  posses- 
^^'  sion,  is  therefore  capable  of  taking  a  release  of  the  right ;  as  in 

cases  of  this  kmd  nothing  but  the  bare  right  passes,  the  release 
Lit.  §  467.      ^  ^^^^  ^^  enure  byway  otmitter  U  droit, 

31.  No  words  of  limitation  are  necessary  in  a  release  of  this 
kind  :  for  if  a  release  of  right  be  made  to  a  person  seised  in  fee, 
for  a  day  or  an  hour,  it  will  be  as  strong  as  if  it  were  made  to 
the  releasee  and  his  heirs  for  ever. 
EpUrgement.  32.  Releases  enure  by  way  of  enlargement  of  estate,  when 
1  latt.  i72  h.  ^^  possession  and  inheritance  are  separated  for  a  particular 
time ;  and  he  who  has  the  reversion  and  inheritance,  releases 
all  his  right  and  interest  in  the  lands,  to  the  person  who  has  the 
particular  estate.  Such  releases  are  said  to  enure  by  way  of 
enlargement  of  estate  ;  and  to  amount  to  a  grant  and  atton* 
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ment :  because  they  transfer  the  legal  estate  to  the  releasee,  as 
effectually  as  a  feoffment  with  livery. 

SS.  To  render  this  release  good,  it  is  necessary  that  there 
should  be  a  privity  of  estate  between  the  releasor  and  the  re- 
leasee ;  and  also  that  the'releasee  should  have  such  an  estate  as 
is  capable  of  being  enlarged. 

84,  With  respect  to  privity  of  estate,  if  a  person  makes  a  ^  '"^  ^^  •• 
lease  for  years,  the  lessee  is  of  course  capable  of  taking  a  release 
from  the  lessor,  because  there  is  a  privity  between  'them.     It  Lit  {  469. 
should  however  be  observed,  that  in  this  case  the  lessee  must  *  '**  #*?l!Jj 
have  entered  *on  the  lands  before  the  execution  of  the  release  ;  .j...  •  ^  « 
for  till  entry  he  has  only  an  interesee  temttm,  which  is  not  ca- 
pable of  being  enlarged. 

35.  But  if  a  man  makes  a  lease  for  life,  remainder  for  life,  l7iiBtS70ftk 
and  the  first  lessee  dies,  a  release  to  him  in  remainder  is  good 
before  he  enters,  to  enlarge  his  estate. 

86.  If  A.  makes  a  lease  to  B^  for  life,  and  the  lessee  makes  ^  hut.  S73  a. 
a  lease  for  years,  and  afterwards  A.  releases  to  the  lessee  for 
years  ;  it  will  not  enlarge  his  estate,  because  there  is  no  privity 
between  A.  and  the  lessee  for  years.  So  if  a  person  makes  a 
lease  for  20  years,  and  the  lessee  makes  a  lease  for  10  years^ 
if  the  first  lessor  releases  to  the  second  lessee,  his  release  will  be 
void,  for  want  of  privity  of  estate.  « 

37.  A  release  to  a  tenant  at  will  operates  so  as  to  enlai^ge  t »  t  4aa 
his  estate,  because  there  is  a  privity  between  him  and  the  lesson  i  in^  rto  fr« 
But  a  release  to  a  tenant  at  sufferance  is  void,  for  want  of  pri- 

^ty. 

38.  A  release  to  a  cestui  que  use  by  the  feoffees  to  uses  was  j^^^  li^ 
sufficient  to  enlarge  his  estate ;  because  the  cestui  que  use  was  <7i «. 
tenant  at  will  to  the  feoffees,  and  there  was  a  privity  between 

them.  From  which  it  may  be  concluded  that  a  release  to  a 
cestui  que  trusty  by  the  trustee,  would  now  operate  to  enlarge  the 
estate. 

39.  A  release  to  a  person  having  an  estate  by  statute  mer- 1 1^|^  ^^  ^^ 
cbant,  statute  staple,  or  elegit^  will  operate  to  enlarge  their  es-  Tit  14. 
tates. 

40.  If  a  feme  covert  be  tenant  for  life,  a  release  to  her  bus-  lUwt*S78l. 
band  will  be  good  ;  because  there  is  both  privity,  and  an  estate 

in  the  husband,  whereupon  the  release  may  enure :  for  by  the 
marriage,  the  husband  acquired  a  fireehold  estate  in  right  of  hii 
wife. 

41  •  Lord  Coke  says,  a  release  which  enures  by  way  of  en*  xj^^^^^^ 
largement,  cannot  operate  without  a  possession.     *Tbis  must  n.  & 
be  understood  to  mean,  not  that  an  actual  possession  is  necessa*        *  101 
ry  but  that  the  releasee  has  an  estate  actually  vested  in  Urn  at 
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tbe  time  of  the  release,  which  is  capable  of  being  enlai^ed  by 
such  release.  Thus,  if  a  tenant  for  twenty  yean  makes  a  lease 
to  B.  for  five  years,  and  B.  enters,  a  release  to  tbe  first  leasee 
is  good,  for  the  possession  of  his  lessee  was  his  possesion.  So 
if  a  man  makes  a  leaie  for  years,  remainder  for  years,  and  the 
first  lessee  enters,  a  release  to  the  person  in  remainder  for 
years  is  good,  to  enlarge  his  estate, 
lit.  1 486.  42.  Releases  which  operate  by  enlargement  of  estate,  require 

the  same  technical  words  of  limitation  as  feoffments  or  grants. 
Thus,  if  a  lessor  releases  to  his  lessee  for  years  all  his  right  in 
tbe  lands,  this  will  only  pass  an  estate  for  Ute. 
ExtiDsulih-        ^^*  1°  ^^^  CBsen  where  the  release  cannot  enure  by  way  of 
ineDt.         '  mitter  le  droits  it  will  operate  by  way  of  extingmshment    Tbu^ 
Uni^^s?'  ^  ^  ^^^  releases  his  seigmory  to  the  tenant,  or  if  a  person  hav- 
ing a  rmit  or  common,  releases  it  to  the  terre*ienant,  these  re* 
leases  are  said  to  operate  by  way  of  extinguishment ;  because  the 
tenant  cannot  have  services  or  rent  to  receive  of  himself;  nor 
can  he  take  common  in  his  own  land. 
Host.  S70s.       44»  If  a  lease  lor  years  be  made  to  commence  presently,  re- 
serving rent ;  and  before  the  lessee  enters,  tbe  lessor  leleases 
^^•>  §  iQ  ]^|||  all  Jiis  right  in  the  land  ;  though  this  cannot  enure  to  en- 

large his  estate,  yet  it  will  operate  as  an  extinguishment  of  the 

i  470.  4s.  Littleton  says,  if  a  tenant  for  life  lets  the  land  over  to 

another,  for  term  of  the  life  of  the  lessee,  remainder  over  to  an* 
other  in  fee,  and  the  lessor,  or  owner  of  the  inheritance,  releases 
to  the  person  to  whom  the  tenant  made  the  lease,  he  will  be  there* 

*  lOS  by  *far  ever  barred,  though  no  mention  b  made  of  his  heirs ; 
for  at  the  time  o(  the  release  the  lessor  had  no  reversion,  but 
only,  a  right  to  have  the  reversion.  Lord  Coke,  in  his  comment 
on  this  passi^,  observes,  that  the  release  to  the  lessee  does 
not  oiure  by  way  of  mUter  le  droit,  for  then  should  he  have 
the  whole  right ;  but  by  way  of  extinguishment,  m  respect  of 
him  who  made  die  release  ;  and  that  it  shall  enure .  to  him  in 

.^  ^  rematnder* 

VTbat  may  ",  r\7 

be  released*        4o.  Not  only  estates  in  land,  but  all  interests,  rights,  aftd 

Caiir***       profits  arising  out  of  land,  or  annexed  thereto,  may  be  releasbd. 

10  B^p.  46.  It  is  however  a  rule  of  law,  that  no  possibility,  right,  title,  or 
thbg  in  action,  shaU  be  granted  or  assigned  to  a  stranger  ;  for 
that  would  be  the  occasion  of  multiplying  suits.    Thus  Lord  C. 

Tan.  63.  g.  Oflbert  says,  "  A  release  of  all  a  man's  right  supposeth  that 
be  has  a  right ;  for  be  cannot  transfer  a  right  which  he  baa  not  : 
if  he  has  nothing,  nothing  can  pass  by  the  conveyance :  and  it 

Lit  446.  countenanced  maintenance  to  transfer  possibilities."  Hence  a 
son  cannot  release  to  his  Other's  disseisor,  in  the  lifetime  of  bis 
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father,  because  he  has  no  right  to  the  land  then.     And  in  such  a  *  '"*•  *•*  •• 
case,  the  son  might  enter  on  the  land,  against  his  own  release.  ^^  j.      ^ 

47.  All  rights,  titles,  and  actions,  may  howerer  be  released  &  b. 
to  the  terre*tenant,  for  securing  his  repose  and  quiet,  and  for 
avoiding  suits.     Therefore  a  right  or  title  to  an  estate  of  free- 
bold,  in  prmsenti  or  futuroj  may  be  released  in  fire  ways.     1. 

To  the  tenant  of  the  freehold  in  fact,  or  in  law,  without  any 
privity.  2.  To  the  person  in  remainder.  S.  To  the  person  enti- 
tled to  the  reversion,  without  any  privity.  4.  To  the  person  who 
has  a  right  only  in  respect  of  privity  :  as  if  the  tenant  be  dis- 
seised, the  lord  may  release  his  services,  in  respect  of  the  privi- 
ty and  right,  without  *any  estate.  '5.  In  respect  to  privity  only,  *  lOS 
without  right :  as  if  tenant  in  tail  makes  a  feoffinent  in  fee,  the 
donee,  after  the  feoffment,  has  no  right ;  yet  in  respect  of  the 
privity  only,  the  donor  may  release  to  him  the  rent,  and  all  ser- 
vices, saving  fealty. 

48.  A  bare  authority  cannot  be  rcfleased,  nor  a  power  coHat-  infra,  c.  is. 
eral  to  the  land. 

49.  A  confirmation  is  of  a  nature  nearly  similar  to  a  release.  ConfirmatiftD. 
Lord  Coke  defines  it  to  be — "  A  conveyance  of  an  estate  or  q^^'J^^  *• 
right  in  e$$ey  whereby  a  voidable  estate  is  made  sure  and  una^  75. 
voidable ;  or  where  a  particular  estate  is  increased.'' 

50  The  first  part  of  this  definition  may  be  illustrated  bythe*^'^* 
following  case  put  by  Littleton.  Where  a  person  lets  land  to 
another  for  term  of  his  life,  who  lets  the  same  to  another  for 
term  of  40  years,  by  force  of  which  he  is  in  possession ;  if  the 
lessor  for  life  confirms  the  estate  of  the  tenant  for  years,  by 
deed,  and  afterwards  the  tenabt  for  life  dies,  during  the  term  ; 
this  deed  will  operate  as  a  confirmation  of  the  term  for  years. 

5t.  As  to  the  latter  branch  of  the  definition;  whenever  a 
confirmation  operates  by  way  of  increasing  the  estate,  it  is  simi- 
lar in  every  respect  to  a  release  that  operates  by  way  of  enlai|;e-  '  ^ 
ment,  for  there  must  be  privity  of  estate,  and  proper  words  of 
limitation.  Thus  in  the  case  put  by  Littleton,  it  is  said  that  if 
the  lessor  for  life  had  released  to  the  tenant  for  years,  in  the 
lifetime  of  the  tenant  for  life,  the  release  would  have  been  void, 
for  want  of  privity  between  the  lessor  for  life,  and  tfie  tenant  for 
years. 

5€.  The  proper  technical  words  of  a  confirmation  are,  rati- 
fy, approve,  and  confirm.    But  Littleton  *says,  that  the  word  ^  ^^ 
dediy  or  the  word  eonoesH,  have  the  same  effect  in  substance,  and         •  104 
shall  enure  to  the  same  intent,  as  the  word  cm^brmavi.    Thus  if  9  lUp.  I4t  a. 
a  disseisee  conveys  to  the  disseisor  by  the  words  dedi  or  concsftt, 
it  will  operate  as  a  confirmation. 
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Lit*  §  619,  ta.  55.  No  words  of  limitation  are  necessary  in  the  case  of  a 
disseisin  ;  a  confirmation  by  the  disseisee  to  the  disseisor,  of  his 
estate,  would  give  him  a  fee  simple  without  the  word  hdrs  ;  it 
would  be  the  same  if  the  estate  of  the  disseisee  had  been  con- 
firmed  for  a  day  or  an  hour  only. 

ilnst.  S97a.  54.  If  a  disseisor  makes  a  les^e  for  100  years,  the  disseisee 
may  confirm  parcel  of  those  years,  but  then  it  nlust  be  by  apt 
words  ;  for  he  must  not  confirm  the  lease  or  demise,  «or  the  es- 
tate of  the  lessee,  for  then  the  addition,  for  parcel  of  the  term, 
would  be  repugnant,  when  the  whole  was  confirmed  before  ;  but 
the  confirmation  must  be  of  the  land,  for  part  oi  the  term.  So 
may  the  confirmation  be  of  part  of  the  land  :  as  if  it  be  for  40 
acres,  he  may  confirm  20,  &c.  But  an  estate  of  freehold  can- 
not  be  confirmed  for  part  of  the  estate,  for  that  the  estate  is  en- 
tire, and  not  several,  as  years  are. 

^^  55.  Littleton  says,  if  a  man  lets  land  to  another  for  life,  and 

after  confirms  lus  estate  which  he  hath  in  the  same  land,  to  hold 
his  estate  to  him  and  hb  heirs,  this  confirmation  to  his  heirs 
is  void ;  for  his  heirs  cannot  have  his  estate,  which  was  but  for 
term  of  his  life.  If  he  confirms  his  estate  by  these  words,  to 
have  the  same  land  to  him  and  his  heirs,  this  confirmation  will 
give  him  an  estate  in  fee  umple ;  because  it  applies  to  the  land 
and  not  to  the  estate  in  the  land. 

*  105  «56.  A  confirmation  does  not  strengthen  a  void  estate.     Cm- 

1  Init  S$5  K  jjffufjffy  ^^  nulla,  uhi  danum  prwdens  est  moalidumj  et  vbt  da- 
noHo  nttUa  esty  nee  vaUbit  ear^Hrmatio.  For  a  confirmation  may 
make  a  voidable  or  defeazible  estate  good ;  but  cannot  work 
upon  an  estate  that  is  void  in  law,  ' 
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Section  U 

A  SURRENDER^  iurstm  reddiHo,  is  of  a  nature  di-  ««"*n^*'' 
rectly  opposite  to  a  release  :  for  as  that  operates  by  the  greater 
estate  descending  upon  the  less  ;  a  surrender  is  the  falling  of 
a  less  estate  into  a  greater,  by  deed.  Lord  Coke  defines  it  to  j  j^^^  ^^^  ^ 
be  a  yielding  up  of  an  estate  for  life  or  years  to  him  that  hath 
an  immediate  estate  in  reversion  or  remainder,  wherein  the  es- 
tate for  life  or  years  may  drown,  by  mutual  agreement  between 
them. 

2.  A  surrender  immediately  devests  the  estate  out  of  the  sur-  Jj^^^^  ^' 
renderor,  and  vests  it  in  the  surrenderee ;  for  this  is  a  convey*  Saik.  sis. 
ance  at  common  law,  to  the  perfection  of  which  no  other  act  bat  q^^^'^^' 
the  bare  grant  is  necessary.    And  though  it  be  true  that  every 
grant  is  a  contract,  and  there   must  be  actus  contra  actum,  or 
a  mutual  consent,  yet  that  consent  is  implied  ;  for  a  gift  im-  ante,  c  i. 
ports  a  benefit,  and  an  assuimprii  to  take  a  benefit  may  well  be  S  ^* 
presumed. 

*S.  Though  an  estate  once  surrendered  is  merged  anddes*  «  |q» 
troyed,  as  between  the  surrenderor  and  surrenderee  ;  yet  it  is  not 
so  as  !to  strangers,  whose  rights  are  preserved.  Thus  if  a  tenant  Toacb.  Soi. 
for  life  grants  a  rent  charge,  and  after  surrenders  his  estate,  the 
rent-charge  shall  continue.  So  if  a  lessee  for  life  makes  a  lease 
for  years,  rendering  rent,  and  afterwards  surrenders  his  estate, 
the  lease  for  years  shall  continue,  but  the  surrenderee  will  not 
have  the  rent  upon  the  lease  for  years. 

4.  The  technical  and  proper  words  of  this  conveyance  are^ 
aurreilder  and  yield  up ;  but  any  form  of  words  by  wUch  the  in- 
tention of  the  parties  is  sufficiently  manifested,  will  operate  as  a  P«rlr.f  |(f7. 
fonwder.    Thus  if  a  lessee  for  yean  remist,  releaie,  discharge. 
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and  for  ever  quit  claim  to  his  lessor,  all  his  right,  title;  or  inter- 
est in  or  to  such  lands  ;  it  will  amount  to  a  surrender.  So  if  a 
lessee  for  life  leases  to  the  lessor,  for  the  life  of  the  lessee,  this 
is  a  surrender. 

5.  Formerif  a  surrender  of  lands  might  have  been  made 
without  deed  or  livery,  but  as  to  things  that  lay  in  grant,  whereof 
a  particular  estate  could  not  commence  without  deed,  they  could 
only  be  surrendered  by  deed.  An  estate  by  the  curtesy  or  in 
dower  in  an  advowson  or  rent,  though  it  began  without  deed, 
could  not  be  surrendered  without  deed.  Bo  if  a  lease  for  life 
were  made  of  lands,  remainder  for  life  ;  though  the  remainder 
began  without  deed,  yet  because  reminders  and  reveraiona  lie 
in  grant,  the  remainder  could  not  be  surrendered  without  deed. 

6.  A  deed  is  still  necessary  to  create  a  surrender  in  all  cases 
where  it  was  formerly  required.  And  now,  by  the  statute  of 
frauds,  no  surrender  is  valid,  unless  it  be  by  deed  or  note  in 
writing  signed  by  the  party  so  *  surrendering,  or  their  agents, 
thereunto  lawfully  authorised  by  writing,  or  by  act  and  opera- 
tion of  law. 

7.  It  was -held  by  Lord  C.  B.  Gilbert,  that  upon  the  true 
construction  of  this  statute,  a  lease  for  years  could  not  be  sur- 
rendered by  cancelling  the  indenture  ;  because  the  intent  of  the 
statute  was  to  take  away  the  manner  they  formerly  had  of  trans- 
ferring interests  in  lands  by  signs,  symbols,  and  words  only. 
Therefore,  as  livery  of  seisin  on  a  parol  feoffment,  was  a  sig^  of 
passing  the  freehold,  before  the  statute,  but  is  now  taken  away 
by  the  statute  ;  so  the  cancelling  of  a  lease  was  a  sign  of  a  sur- 
render before  the  statute,  but  is  now  taken  away,  unless  there  be 
a  writing  under  the  hand  of  the  party.  The  words,  "  by  act 
and  operation  of  law,'*  were  to  be  construed  a  surrender  in  law, 
by  the  taking  a  new  lease,  which  being  in  writing,  was  of  equal 
notoriety  with  a  surrender  in  writing. 

8.  All  persons  capable  of  alienating  lands,  may  surrender 
any  particular  interest  therein.  By  the  statute  29  Qeo.  11.  c. 
91.  it  is  enacted,  that  in  all  cases  where  any  person  under  the 
age  of  21  years,  or  any  lunatic  or  feme  covert,  shall  become  in- 
terested in,  or  entitled  to  any  lease  or  leases  for  life  or  years  ; 
it  shall  and  may  be  lawful  for  such  person  under  the  age  of  21 
years,  or  for  his  or  her  guardian  or  guardians,  or  other  person 
or  persons,  on  his  or  their  behalf ;  and  for  such  lunatic  or  his 
or  her  guardian  or  guardians,  conmiittee  or  committees  of  tbo 
estate  or  other  person  on  his  or  her  behalf ;  and  for  such  feme 
covert,  or  any  other  person  or  persons  on  her  behalf ;  to  apply 
to  the  Court  of  Chancery  or  Exchequer,  the  Courts  of  Equity  of 
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the  counties  palatine  of  Chester^-Lancaster,  and  Durham^  or  the 

Courts  *of  Great  Session  of  the  principality  of  Wales,  respec«         *  io§ 

tirely,  by  petition  or  motion  in  a  summary  way ;  and  by  the 

order  and  direction  of  the  said  Courts  respectively  made,  upon 

hearing  all  parties  concerned,  such  person  under  the  age  of  21 

years,  and  such  lunatic,  or  person  or  persons  appointed  by  the 

said  Courts  respectirely,  and  also  such  feme  coverts,  by  deed  or     • 

deeds  only,  without  levying  any  fine,  shall  and  may  be  enabled 

from  time  to  time  to  surrender  such  lease  or  leases,  and  accept 

and  take^n  the  name  and  for  the  benefit  of  such  person  under  the 

age  of  21  years,  or  lunatic,  or  feme  covert,  one  or  more  new 

lease  or  leases  of  the  premises  comprised  in  such  lease  or  leases, 

surrendered  by  this  act ;  for  and  during  such  number  of  lives, 

or  for  such  term  or  terms  of  years  absolute  as  was  or  were 

mentioned  or  contained  in  such  lease  or  leases  so  surrendered, 

at  the  making  thereof  respeetively,  or  otherwise  as  the  said 

Courts  shall  respectively  direct* 

9.  To  make  a  surrender  good,  the  person  who  surrenders  What  Estate 
must  be  in  possession,  and  the  person  to  whom  the  surrender  is  "^^^^''^T- 
made  must  have  a  greater  estate,  immediately  in  remainder  or 
revermon,  in  which  the  estate  surrendered  may  merge.  _  , 

10.  If  a  lessee  for  life  or  years  be  ousted  by  a  stranger,  and  ^qo.  ' 
afterwards  surrenders  to  his  lessor,  it  will  be  void  ;  because  he 
had  but  a  right  at  the  time  of  the  surrender.    So  if  a  woman 

has  a  title  to  dower  and  surrenders  to  the  person  against  whom 
she  ought  to  have  dower,  it  is  void  for  the  same  reason. 

11.  A  lease  for  years  to  commence  at  a  future  day  cannot 
be  surrendered,  for  there  is  nothing  in  the  lessee,  in  possession, 
before  the  commencement  of  the  lease ;  nor  has  the  lessor  a  re* 
version  before  that  time. 

*12.  To  make  a  surrender  good,  there  must  be  a  privity  of  *  110 
estate  between  the  surrenderor  and  the  surrenderee.  Thus  if  a  Plowd.  54 1. 
tenant  for  30  years .  makes  a  lease  for  10  years,  and  the  lessor 
and  lessee  join  in  a  surrender  to  the  pers(m  in  reversion  ia  fee, 
the  surrender  is  good  for  both  the  estates  ;  yet  the  lessee  for  10 
years  could  not  surrender  by  himself  for  want  of  privity ;  but 
when  the  other  joined  with  him,  his  surrender  shall  be  taken  in 
law  to  precede^  and  the  surrender  of  the  lessee  for  10  years,  to 
follow  ;  so  that  the  same  shall  be  good.  * 

1 S.  An  estate  at  will  is  not  snrrenderable,  because  it  is  at  |^  ^^* 
the  will  of  both  parties ;  and  either  party  may  determine  his  jf  Mod.  7S. 
will,  without  the  formality  of  a  surren<]bBr. 

14.  It  was  formerly  doubted  whether  a  lessee  for  years  could 
surrender  to  a  person  who  had  the  reversion  only  for  years ; 
but  this  point  appears  to  have  been  settled  by  a  determination 
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HaglMt  V.  in  35  Eliz.,  in  which  it  was  laid  down,  1.  That  if  the  teim  in 
Cro.  EU&  *  reversion  be  greater  than  the  term  in  posseadoQ,  the  lesaet  wiD 
902.  merge  ia  the  greater ;  as  ten  years  may  be  surrendered  and 

Baa  Ab.  Tit.  onei^e  in  twelve  or  fourteen  years,  t.  That  though  the  rever- 
Leaie,f3.  sion  be  for  a  less  number  of  years,  yet  the  surrender  will  be 
good,  and  the  first  term  merged  :  as  if  one  were  lessee  for  SO 
years,  and  the  reversion  expectant  thereon  was  granted  to  ano- 
ther for  a  year,  who  g^nted  it  over  to  the  lessee  for  20  years, 
this  would  operate  as  a  surrender  of  the  20  years  term,  as  if  he 
bad  taken  a  new  lease  from  his  lessor  for  one  year  :  for  the  re* 
versionary  interest  coming  to  the  possession,  drowns  it ;  and 
the  number  of  years  is  not  material ;  for  as  he  may  surrender  to 
him  who  hath  the  reversion  in  fee,  so  he  may  to  him  who  hath 
the  reversion  for  any  less  term.  And  therefore  Popham  held, 
'^^  *that  where  lessee  for  SO  years  makes  a  lease  for  10  years,  and 

the  lessee  for  10  years  surrenders  to  his  lessor,  viz.  the  lessee 
for  30  years,  this  is  good  ;  and  the  lessor  shall  have  so  many 
ef  the  years  as  were  then  to  come  of  his  former  term  of  20  years ; 
that  is,  as  it  seems,  so  many  years  as  were  to  come  of  his  re- 
version shall  be  now  changed  into  possession.  And  he  held  fur« 
ther,  that  if  such  lessee  for  20  years  had  made  such  lease  for  10 
years,  and  then  granted  over  the  reversion  for  10  years  only, 
viz.  no  longer  than  the  lease  for  10  years  was  to  continue,  and 
such  lessee  for  10  years  had  attorned,  then  the  grantee  of  the 
reversion  should  have  the  rent  and  services,  and  the  grantor  the 
residue  of  the  20  years.  And  that  the  lessee  for  10  years  m%ht 
surrender  to  the  grantee  of  the  reversion  for  10  years  ;  and  he 
thereby  would  have  the  possession  for  so  many  years  as  were 
then  to  come  of  his  reversion.  And  if  he  had  a  less  term  in  the 
reversion,  than  the  lessee  himself  had  m  the  possession,  it  should 
go  to  the  benefit  of  the  first  termor  for  20  years,  who  was  Us 
grantor  ;  for  the  term  in  possessbn  was  quite  gone,  and  drown- 
ed in  the  reversion,  to  the  benefit  of  those  who  bad  the  reversicm 
thereupon,  having  regard  to  thdr  estate  in  reveruon,  and  not 
otherwise. 
Atugonitnt  1 5.  An  assignment  is  properly  a  transfer  of  some  paitieu^ 
;  lar  estate  or  interest  in  lands ;  but  is  usually  applied  to  the 
'  transfer  of  a  term  for  years.  It  ditfers  from  a  derivative  lease 
only  in  this  circumstance  ;  that  by  such  a  lease,  the  lessor  con« 
veys  an  interest  less  than  his  own,  reserving  to  himself  the  re- 
version :  whereas,  in  an  assignment,  the  assignor  parts  with  his 
whole  interest  in  the  thing  assigned,  and  puts  the  assignee  in 
place. 
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^16.  Where  a  person  traDsfers  all  his  term  to  another,  hut         *  112 
reserves  rent  to  himself^  this  is  not  an  assignment,  but  an  un- 
derlease. 

17.  A.  having  a  term  for  years,  whereof  one  year  and  three  ^«**«a«y  ▼• 
quarters  was  to  come,  agreed  with  B.  that  he  should  have  the stnu^ok 
premises  for  the  remainder  of  the  term,  paying  the  same  rent  to 

A.  as  was  reserved  upon  the  original  lease.     It  was  held,  that  Edward^ 
this  was  an  underlease,  and  not  an  assignment.  ^ong.  187.  n. 

18.  The  proper  technical  words  of  ah  assignment  are,  assign, 
transfer,  and  set  over.  But  the  words  give,  grant,  bargain, 
and  sell ;  or  any  other  words  which  show  the  intent  of  the 
parties  to  make  a  complete  transfer,  will  amount  to  an  assign- 
ment 

1 9.  No  consideration  is  necessary  to  support  an  assignment 
of  a  term  for  years  ;  for  a  tenure,  attendance,  and  subjection 
to  forfeiture,  as  also  the  payment  of  the  rent,  if  there  be  any,  ■ 
is  sufficient  to  vest  the  term  in  the  assignee. 

20.  Previous  to  the  statute  of  frauds  and  perjuries,  all  chat*  Mait  b«  by 
tels  real  might  have  been  assigned  by  parol  onlyt     But  it  is  en-  -^  writing, 
acted  by  the  statute,  that  all  assigpiments  of  leases  or  terms  for  ante,  c.  3 
years  shall  be  by  deed  or  note  in  writing,  signed  by  the  par-  Hodges  t. 
ty  assigning,   or  his   agent,  thereunto  lawftilly  authorized  by  Drakeford, 

,„  'x-  ^  1  Bei.  &  Pol. 

wntmg.  ^ ,.  j^o. 

21.  Every  estate  and  interest  in  lands  and  tenements  may  What  may  be 
be  assigned  ;  as  also  every  present  and  certain  estate  or  inter-  p7^k?^9i. 
est  in  incorporeal  hereditaments;    such  as  rents,  advowsons,  ilMt4SK 
&c.    Even  though  the  interest  be  future,  as  a  term  for  yean  to 
commence  at  a  subsequent  period,  yet  i(  may  be  assigne^; 

for  the  interest  is  vested  in  priBsmH,  though  only  to  take  effect 
injuturo. 

*22.  It  should  however  be  observed,  that  no  right  of  entry  •  ll* 

or  re-entry  can  be  assigned ;  so  that  if  a  person  be  disseised,  and  I-»t.  J  34  . 
afterwards  assign  over  hb  right  to  another,  before  he  has  enter-  ^  ^^  ^^^^  ^ 
ed  on  the  disseisor,  such  assignment  is  void.  Lord  Coke  says, 
this  doctrine  is  founded  on  a  principle  of  the  common  law,  that 
nothing  in  action,  entry,  or  re-entry,  can  be  granted  over.  For,' 
under  colour  thereof  pretended  titles  might  be  granted  to  great 
men,  whereby  right  might  be  trodden  down,  and  the  weak  op- 
pressed. But  cho8€$  in  action  are  assignable  in  equity,  as  will  be 
shown  in  the  next  chapter. 

23.  A  naked  power  is  not  assignable :  where  it  is  coupled  Warren  r. 
with  an  interest,  it  may  be  assigned :  as  where  a  lease  was  ^'^^^^^ 
made,  ^rith  power  to  the  lessor,  his  heirs  and  assigns,  to  cut 

down  and  sell  trees ;  this  power  was  held  to  be  assignable. 

24.  It  is  said  by  Mr.  Feame  that  an  assignment  of  a  con-  b.  Pev.  m. 
tingent  interest,  even  in  lands  of  inheritance,  for  a  vahiable  con* 
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sideration,  may  be  carried  into  execution  by  tbe  Court  of  Chan- 
cery ;  upon  tbe  ground  of  its  being  such  a  contract  oragreenoent 
as  die  Court  may  think  fit  to  decree  a  specific  performance  o£ 

Defeutnee.  25.  A  defeazance  is  a  collateral  deed,  made  at  tbe  same  time 
with  a  feoffment  or  grant,  contsining  certain  conditions,  upon  tbe 
performance  of  which  the  estate  created  by  such  feoflhient  or 
grant  may  be  defeated.  Tbe  word  is  derived  from  tbe  French 
word  defatre^  to  defeat  or  undo,  infectum  reddere  quod  factum  esL 
A  defeazance,  executed  at  the  same  time  with  a  feoffment,  was 
considered  as  a  part  of  it,  and  therefore  allowed  ;  but  no  subse- 

Tit.  I3.e.  1.     quent  secret  revocation  of  a  solemn  conveyance,  executed  by 

'    *  livery  of  seisin  was  formerly  permitted. 

*  114  ^26.  As  to  things  that  were  merely  executory,  or  to  be  com<- 

1  init.  837 «.  pj^t^j  y^j  matter  subsequent,  as  rents,  conditions,  warranties, 
&c.,  they  were  always  liable  to  be  avoided  by  a  defeaza];ice, 
made  subsequent  to  the  time  of  their  creation^ 

Tit  13.  §  1.  27.  The  difference  between  a  defeazance  and  a  condition  is, 
that  a  condition  is  inserted  in  the  deed  by  which  the  estate  is  cre- 
ated. A  defeazapce  is  a  separate  deed,  executed  at  the  same 
time  with  the  original  deed. 

Touch.  397.  2Q,  A  defeazance  must  be  made  in  eodem  modOf  and  by  mat- 
ter as  high' as  the  thing  to  be  defeated  :  so  that  if  the  one  be  by 
deed,  the  other  must  be  so  also.  Where  the  defeazance  recites 
the  deed  which  it  is  meant  to  defeat,  as  it  always  does,  it  must 
recite  it  truly. 
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Section  1. 

A  BOND  or  obligation  is  a  deed-pole  whereby .  the  A  Bond, 
obligor  binds  or  obliges  himself^  his  heirs,  executors,  and  ad-     ^ ' 
ministrators,  to  pay  a  certain  sum  of  money  to  the  obligee,  on  a 
particular  day.     If  this  be  all,  the  bond  is  called  a  simple  one, 
simplex  obUgaiio.     But  there  is  generally  a  condition  added, 
that  if  the  obligor  does  some  act,  the  obligation  shall  be  void,  or 
else  shall  remain  in  full  force  ;  as  payment  of  rent,  performance 
of  covenants  in  a  deed,  or  repayment  of  a  principal  sum  of  men-  . 
ey,  borrowed  of  the  obligee,  with  interest ;  which  principal  sum 
is  usually  one  half  of  the  penal  sum  specified  in  the  bond. 

'2.    There  are  only  three  things  essentially  necessary  to  a 
bond,  writing,  sealing,   and  delivery.     For  as  to  signing,  that 
circumstance  was  clearly   not  necessary  in  former  times ;  and  *  SaUt  462. 
the  statute  of  frauds  does  not  extend  to  bonds.  ^     ^,. 

3.  No  particular  form  of  words  is  required  to  constitute  a  5^|[  729. 
bond  ;  any  words  which  shew  the  intention  *of  the  party  to  bind  886. 
himself,  will  be  sufficient;  for  such  obligation  is  only  in  the  '^^ 
nature  of  a  contract,  or  a  security  for  the  performance  of  a  con- 
tract, which  is  construed  according  to  the  intention  of  the  parties. 

If  there  be  an  omission  of  the  usual  conclusion  of  a  condition ; 
namely,  that  then  the  obligation  shall  be  void  ;  yet  the  condition  ^^^"^  ^ 
is  good  ;  and  it  is  a  good  defeazance  of  the  bond.     For  insensi« 
ble  and  repugnant  words  shall  be  rejected. 

4.  It  has  also  been  held,  that  any  words  by  which  the  inten-  ^n^f  y. 
tion  of  the  parties  can  be  discovered,  are  sufficient  to  make  a  Wigge, 
condition  of  a  bond.    For  if  the  words,  though  improper,  should  ^   *^  *    * 
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be  construed  yoid,  and  not  a  condition,  then  the  obligation  would 
be  single,  and  of  force  agmnst  the  obligor,  though  he  had  per- 
formed the  condition  of  it,  according  to  the  intention  of  the  par- 
ties. And  the  condition,  being  for  the  benefit  of  the  obligor, 
shall  be  construed  favourably. 

5.  Mr.  Serjeant  Williams,  in  his  note  on  this  case,  says — 
"  With  respect  to  impossible  or  void  conditions,  the  following 
dbtinction  has  been  taken ;  that  where  the  condition  is  under- 
written or  endorsed,  that  is  only  void,  and  the  obligation  is  sin- 
gle. But  where  the  condition  is  part  of  the  lien  itself,  and  in- 
corporated therewith,  (as  in  a  recognizance  by  bail)  if  the  condi- 
tion be  imposttble,  the  obligation  is  void." 

6.  Where  the  condition  of  a  bond  is  entire,  and  the  whole  is 
againist  law  it  is  void.  But  where  the  condition  consists  of  sev- 
eral different  parts,  some  of  which  are  lawful,  and  others  not,  it 
is  good  for  so  much  as  is  lawful,  and  void  for  the  rest  If  a 
bond  is  given  with  a  condition  to  do  a  thing  against  an  act  of 
parliament,  and  also  to  pay  a  just  debt,  *the  whole  bond  is  void, 
because  the  letter  of  the  statute  makes  it  void,  and  it  is  a  strict 
law. 

7.  This  security  is  cafled  a  specialty,  the  debt  being  therein 
particularly  specified  in  writing.  The  party's  seal  acknowledg- 
ing the  debt  or  duty,  and  confirming  the  contract,  renders  it  a 
security  of  a  higher  nature  than  those  entered  into  without  the 
solemnity  of  a  seal.  Hence  bond  debts  are  preferred  to  those 
due  on  simple  contract. 

8.  When  the  condition  of  a  bond  is  not  performed,  it  becomes 
forfeited  and  absolute  in  law  ;  and  is  a  charge  on  the  personal 
estate  and  chattels  real  of  the  obligor,  but  not  on  his  freehold 
lands  ;  therefore  any  settlement  or  disposition  which  he  makes 
in  bis  lifetime  of  bis  freehold  estates,  whether  voluntaiy  or  not 
win  be  good  against  bond  creditors.  For  a  bond  being  no  li- 
en whatever  upon  lands,  in  the  hands  of  the  obligor,  much  less 
can  it  be  so,  when  those  lands  are  disposed  of  to  a  stranger. 

9.  A  pnrchaser  for  a  valuable  consideration  is  not  afiected  by 
notice  of  a  bond  debt ;  for  he  is  to  look  no  farther  than  his  title  ; 
and  the  bond  debt  is  no  part  of  the  title,  till  it  is  plaeed  on  the 
land  by  a  judgment. 

10.  If  the  obligor  bmds  himself  and  his  heirs  in  a  bond,  it 
win  be  then  a  lien  on  an  the  freehold  estates  whereof  he  dies 
seised,  and  wiU  bind  his  heirs ;  who,  in  default^  of  personal  as- 
sets, will  be  bound  to  discharge  it  out  of  the  real  assets  of  the 
obligor.  So  that  a  bond  is  a  eoUateral,  though  not  a  cfirect 
charge  on  lands. 
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H.    It    has  been  stated    that  reversions,  after  estates  for  J***  ^''^- *  ^' 
years,  are  immediate  assets.     And  reversions,  after  estates  for 
life  are  quad  assets ;  in  both  which  cases  they  are   liable  to  the 
payment  of  bond  debts :  that  ^reversions  expectant  on  estates  tail  *  118 

are  assets  when  they  fall  into  possession  ;  in  which  case  they 
are  liable  to  the  bond  debts  of  the  person  who  was  the  original 
donee  of  the  reversion,  and  to  whom  the  person  claiming  sueh  re- 
version must  make  himself  heir ;  but  not  to  the  bond  debts  of 
any  intermediate  heirs,  who  were  entitled  to  such  reversion. 

12.  It  has   been  also  stated,  that  by  the  stat.  3  William  and  '^'^'  '•  §  ^^• 
Mary,  c.  14.  the  heir  of  a  person  indebted  by  bond  is  answera- 
ble, though  he  aliens  the  estate. 

13.  By  the  same  statute,  §  2  &  3,  all  devises  of  lands  are  de-  Ai  to  a  De- 
clared to  be   fraudulent  and   void,  as  against  bond  creditors ;  ^"^^' 

an  estate  in  reversion  is  within  this  act.     A  devise  of  such  a  re-  ^..  ^^ 
version  by  the  heir  of  the  obligor  is  also  within  the  statutes;  and  Kjnastony. 
in  such  a  case,  the  lands  devised  are  liable.  T'^^V    so 

14.  When  a  bond  was  forfeited,  the  penalty  became  the  legal 

debt,  and  there  was  no  relief  given  against  it,  but  by  a  court  of  Where  ih^ 
equity  ;  where  the  obligee  is  only  allowed  to  recover  his  princi-  may  exceed 
pal,  interest,  and  costs.     But  now,  by  the  statute  4  Ann.  c.  16.  <be  Penalty. 
$  IS.  payment  of  the  principal,  interest,  and  costs  is  good  at 

^*^*  Wilde  ▼ 

15.  Although  at  law  there  can  in  general  be  no  remedy  be-  ciarksoo, 
yond  the  penalty,  because  in  that  the  obligee  seems  to  have  tak-  ^^®""  **• 
en  his  security  ;  yet  as  it  is  on  the  foundation  of  doing  equal 

justice  to  both  parties  that  equity  proceeds,  it  will,  on  any  appli- 
cation for  a  favour  from  the  obligor,  compel  him  to  pay  the  3  Bro.  Rep. 
principal,  interest,  and  costs, though  exceeding  the  penalty.(1 )      ^^^*  &^^* 

16.  By  the  stat.  S3  Hen.  VIIL  c.   39.  $  2.  it  is  enacted,  that 

all  obligations  and  specialties  concerning  the  king  and  his  heirs.  King, 
or  made  to  his  or  their  use,  *  shall  be  made  to  his  Highness  and  *  119 

to  his  heirs,  kings,  in  his  or  their  name  or  names,  by  these 
words,  domi$to  regi^  and  to  no  other  person  to  his  use ;  and  to 
be  paid  to  his  Highness  by  these  words,  solvendf  "  eidem  domino  ^dnk-SSS. 
regi  haredJ*  vel  eKecutaribns  suis,  with  other  words  used  in  com- 
mon obligations :  which  obligations  and  specialties  shall  be  in 
the  nature  of  a  statute  staple. 

17.  it  has  been  long  settled,  that  a  bond  for  performance  of  r^*^;.^^  *' 
covenants  b  within  this  statute.     In  a  modern  case  it   was  held  Tale,  Bunb. 
that  a  bond  taken  to  the  king,  his  heirs  and  successors,  was  ^^' 
within  the  statute  ;  the  words  domino  regi  hcsredibus  et  succeesori'- 

bus  suiSf  being  only  directory.     But  where  a  bond  is  not  ori^n-' 

(1)  B^SeeJIrnoldr.  TU  UniUd8Uaes,9  Cranch,  104.  Paroi  y.  IFatKs,  8  Dall. 
S52. 
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ally  made  to  the  king's  use,  but  comes  to  him  bj  assigmnent,  or 
forfeiture ;  it  is  not  within  the  first  part  of  this  act 

18.  By  the  27th  section  of  this  law  it  is  enacted,  that  die 
king  shall  not  be  excluded  from  demanding  his  just  debts,  against 
any  of  his  subjects,  as  heir  or  heirs  to  any  person  or  persons  in- 
debted to  the  king,  or  to  other  persons  to  his  use  ;  albeit  die 
word  heir  be  not  comprised  in  such  recognizance,  obligation,  or 
specialty. 

Recogni-  19^  j^  has  been  stated  that  a  recognizance  is  a  bond  acknowl- 

Tit.  14. 1  13.  edged  in  the  Court  of  K.  B.  or  C.  P.,  or  before  the  mayor  of 
the  staple  at  Westminster,  or  the  recorder  of  London  ;  and  the 
several  circumstances  required  to  render  it  a  lien  upon  lands 
are  there  mentioned.  It  is  in  most  respects  similar  to  a  bond  : 
'  the  difference  being  chiefly,  that  a  bond  is  the  creation  of  a  new 
.  debt  ;  whereas  a  recognizance  is  the  acknowledgment  upon  re- 
cord of  a  former  debt. 

♦120  ♦eO.  The  form  of  a  recognizance  is  thus—"  That  A.  B, 

doth  acknowledge  to  owe  to  our  sovereign  lord  the  king,  or  to 
€.  D.,  the  sum  of  100/.'^  with  condition  to  be  void  on  perform- 
ance of  the  thing  stipulated.  This  being  either  certified  to, or 
taken  by  the  officer  of  some  court,  it  is  witnessed  only  by  that 
officer,  not  by  the  party's  seal.  So  that  it  is  not,  in  strict  pro* 
priety,  a  deed  :  though  the  effects  of  it  are  greater  than  those 
of  a  common  bond  ;  being  allowed  a  priority  in  point  of  pay- 
ment 

Effect  of.  21.  A  recognizance  is  a  lien  on  all  the  lands  which  the  cog- 

nizor  had  at  the  time  of  its  acknowledgment ;  and  also  upon  all 
those  which  he  afterwards  acquires.  So  that  no  alienation 
by  the  cognizor,  will  prevent  the  cognizeee  from  extending  the 
land. 

22.  A  recognizance  is  also  a  lien  on  all  the  lands  whereof 
the  cognizor  died  seised,  in  the  possession  of  his  heir  or  devisee. 

Tit,  17. « 37.  Where  an  estate  in  reversion,  expectant  on  an  estate  tail  falls 
into  possession,  it  then  becomes  liable  to  the  recognizances,  not 
only  of  the  original  donor,  but  also  of  all  the  intermediate  heirs, 
who  were  entitled  to  such  reversion  :  because  it  is  a  direct  lien 
on  kmds  ;  in  which  respect  it  differs  firom  a  bond.    ^ 

23.  Whenever  the  cognizee  appears  in  court  and  admits  sat- 
isfaction, the  recognizance  is  discharged  and  vacated  on  the  roll. 

Fairftix^^  P       ^^'  ■*"  ^ ^^^S^'zance  not  enrolled  will  be  considered  as  a  bond, 
Wat.  S34.  '  being  sealed  and  acknowledged  ;  and  must  be  piud  as  a  debt  by 
specialty. 
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25.  There  are  two  other  kinds  of  recognizances  of  a  private  'T**-  ^*'  5  ^^ 
sort  which  are  said  to  be  in  the  nature  of  a  statute  merchant,    ' 
and  statute  staple,  of  which  an  account  has  been  akeady  given. 

♦S6.  It  has  been  8tated,^tbat  by  the  rules  of  the  common  law  ^  ^^    ^^* 
\  no  right  of  action  is  assignable.     But  in  modem  times,  bonds,  Rtcognizan- 
/  recognizances,  and  judgments  obtained  in  actions  of  debt,  or  ac-  ®*',5'*u| 
^  knowledged  under  a  warrant  of  attorney,  are  constantly  assign- 
^  ed,  though  in  compliance  with  the  ancient  principle,  the  form  of 
assignment  of  a  chose  in  action  is  in  the  nature  of  a  declaration 
of  trust,  and  an  agreement  to  permit  the  assignee  to  use  the  name  3Comm.443. 
of  the  assignor,  in  order  to  recover  the  thing  assigned.    There- 
fore when  a  bond,  recognizance,  or  judgment  is  assigned,  it 
must  still  be  sued  for  in  the  name  of  the  original  obligee  or  cog- 
nizee  :  the  person  to  whom  it  is  transferred  being  rather  an  at- 
torney, than  an  assignee.     Our  courts  of  equity,  considering 
that  in  a   commercial  country  much  property  must  lie  in  con-  3  P.  Wms. 
tract,  wiU  protect  the  assignment  of  chose  in  action,  as  much  as  ^^' 
the  courts  of  law  will  that  of  a  chose  in  possession.  (1) 

27.  The  king  is  an  exception  to  this  rule,  for  he  might  al-  ^dx^  ^* 
ways  either  grant  or  receive  a  chose  in  action  by  assignment. 

28.  An  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  i  Ab.  £q.  44. 
equity  to  which  it  was  liable  in  the  hands  of  the  original  705^"°'  ^^* 
pwrty.  (2) 

29.  A  defeazance  on  a  bond,  or  recognizance,  or  judgment  Defdannce 
recovered,  is  a  condition,  which,  when  performed,  defeats,  or  ^^^      ^» 
undoes  it,  in  the  same  manner  as  a  defeazance  of  an  estate.     It  s  Comm. 
differs  ooly  from  the  common  condition  of  a  bond  iu  this,  that 

the  one  is  always  inserted  in  the  bond  or  recognizance ;  the 
other  is  made  between  the  same  parties,  by  a  separate,  and  free^ 
queatly  a  subsequent  deed.     This,  like  the  condition  of  a  bond,  1  Intt.  287  «. 
when  performed,  discharges  and  di^incumbers  the  estate  of  the  po^gt,  ^* 
obligor  or  cognizor.  «2  Saund.  4T. 

(1)  In  Petmtyhania  by  the  Act  of  28  Mav,  1716,  Bonda  and  apecialtiee  may  be 
aiagned  under  the  hand  and  seal  of  the  obfigee,  and  of  his  asBigneea^  IoMm  quoiUi^ 
80  aa  to  enable  anch  aaaigneea  te  sue  in  their  owa  names,  such  assignment  must  bo 
made  in  the  presence  of  two  or  more  witnesses. 

(3)  2  Johns.  Cha.  Rep.  443.  and  the  cases  there  cited.  Mrton  ▼.  R^te,  2  Wash. 
Bep«  233.    See  tilso  13  Mass.  Rep.  204,  Willis  v.  Twambly. 
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Section  L 

HAVING  treated  of  the  several  kinds  of  deeds  which 
derive  their  effect  from  the  common  law  ;  we  now  come  to  ex- 
plain the  nature  and  operation  of  those  conveyances  which  derive 
their  effect  from  the  statute  of  uses. 

2.  It  has  been  stated  that  the  statute  of  uses  has  given  rise  to 
several  new  sorts  of  conveyances,  which  operate  contrary  to  the 
rules  of  the  common  law.  It  being  settled,  that  whenever  a 
use  was  well  raised  in  any  person,  the  statute  immediately  trans- 
ferred the  possession  to  him,  without  entry  or  claim,  or  even  as-- 
sent ;  and  the  possession  thus  transferred  was  not  a  mere  seisin 
or  possessbn  in  law,  but  an  actual  seisin  and  possession  in  &ct ; 
not  a  mere  dtle  to  enter  on  the  land,  but  an  actual  estate. 

3.  Conveyances  derived  from  the  statute  of  uses  are  of  two 
kinds :  First,  where  the  deed^  only  transfers  the  use,  which  is 
said  to  operate  without  any  ^transmutation  of  possession ;  be- 
cause the  alteration  of  the  legal  seisin  and  possession  is  effected 
by  the  mere  operation  of  the  statute.  Secondly,  where  the  1^1 
estate  is  transferred  by  a  common  law  assurance,  and  a  use  is 
declared  on  such  assurance.  This  is  said  to  operate  by  trans- 
mutation of  possession,  because  the  legal  seisin  is  first  transferred 
by  a  common  law  assurance. 

4.  The  first  deed  which  operates  without  transmutation  of 
possession  is  a  bargain  and  sale  ;  which  was  well  known  and  of- 
ten used  before  the  statute  of  uses ;  it  being  then  a  common 
practice  for  a  'person  who  was  seised  of  lands,  to  bargain  and 
sell  them  to  another ;  in  which  case^  if  the  consideration  was 
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sufficient  to  raise  a  use,  tbe  bargainor  became  immediately  seis- 
ed to  the  use  of  tbe  bargainee.  All  which  might  have  been 
transacted  without  the  formality  of  a  deed. 

5.  A  bargain  and  sale  is  therefore  a  contract  by  which  a\  *  !»•*•  ^''** 
person  conveys  his  lands  to  another,  for  a  pecuniary  considera- 
tion, in  consequence  of  which  a  use  arises  to  the  bargainee  ;  and 

the  statute  27  Hen.  VIII.  immediately  transfers  the  legal  estate 
and  possession  to  the  bargainee.  A  bargain  and  sale  may  be 
in  fee,  for  life,  or  for  years.  ^  1^  ^-.    „ 

6.  The  proper  and  technical  words  of  this  conveyance  are^ 
bargain  and  sell ;  but  any  other  words  that  would  have  been 
sufficient  to  raise  a  use,  upon  a  valuable  consideration,  before  the 
statute,  are  now  sufficient  to  constitute  a  good  bargain  and  sale. 
Proper  words  of  limitation  must  however  be  inserted. 

7.  Thus  if  a  man,  for  money,  aliens  and  grants  lands  to  one  8  Rep.  S4  a. 
and  his  heirs,  or  the  heirs  of  his  body,  or  for  life,  by  deed  in-  ^^J: 
dented  and  enrolled,  it  will  amount  to  a  bargain  and  sale*  4iieoo.^10. 

^8.  So  if  a  person  covenants,  in  consideration  of  money  to  *  124 

stand  seised  to  the  use  of  his  son,  in  fee ;  if  the  deed  be  enrol-  ^^**** 
led,  it  will  be  a  good  bargain  and  sale,  though  die  words^  bar- 
gain and  sell  be  not  used. 

9.  E  Fox  demised  lands  to  6.  S.  and  others,  for  three  lives,  ^<«'"  ^^t 
reserving  rent     Afterwards,  by  indenture,  in  consideration  of  ^      ^' 
60{.  paid  him  by  T.   Powis,  he  demised,  granted,  set,  and  to 

farm  let,  to  the  said  T.  Powis,  the  same  tenements,  to  hold  for 
the  term  of  99  years,  reserving  rent.  The  first  lessee  did  not 
attorn;  and  the  question  was,  whether  the  demise  to  Powis 
should  amount  to  a  bargain  and  sale,  so  that  the  reversion^  with 
the  rent,  should  pass  to  Powis,  by  the  statute  of  uses,  without  any 
attornment  It  was  adjudged  that  this  denuse  and  grant,  in 
consideration  of  50{.,  amounted  to  a  bargain  and  sale  for  99 
years ;  there  being  no  necessity  for  the  precise  words  bargain 
and  sell.  It  was  sud,  that  as  uses  arise  from  the  intention  of 
the  parties ;  if,  by  any  clause  in  a  deed,  it  appears  that  it  was 
tbe  intent  of  the  parties  to  pass  the  land,  1ft  possession,  by  the 
common  law,  there  no  use  shall  be  raised ;  therefore,  if  any  let* 
ter  of  attorney  be  in  the  deed«  or  covenant,  to  make  livery  of 
seisin  of  tbe  lands,  according  to  the  form  and  eflfect  of  tbe  deed, 
or  other  such  like,  it  should  not  pass  by  way  of  use. 

10.  If  a  father  makes  a  deed  of  feoffinent  to  his  son,  and  a 

letter  of  attorney  to  make  livery*  and  no  livery  is  made ;  no  1  Iaft49«r 

use  will  arise  to  the  son  :  for  then  he. should  be  in  by  the  stat^ 

ute  in  another  degree,  namely,  in  the  post    For  the  intention 

of  die  parties  works  much,  both  in  the  rairing  and  direetin^  of 

lises. 

You  IV.  54 
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Tit.  11.  C.3. 


Holland  T. 

BoDiit 

3  liQOB.  175. 


♦  186 

IRap.  If7a 


What  nay  ba 
coiiT«yad  by. 


11.  If  a  man  in  consideration  of  natural  love  and  affection 
and  of  money,  gires,  grants,  bargains,  ^aelb,  enfeoffs,  and  con- 
firms to  B.  in  fee,  by  deed  indented,  with  a  letter  of  attorney  in 
ike  deed,  to  make  livery,  and  the  deed  is  after  enrolled  within 
six  months ;  ibis  shall  pass  as  a  bargain  and  sale,  notwithstand- 
ing the  letter  of  attorney  in  the  deed,  for  the  feoffor  has  given 
Ae  feoffee  an  election  to  execute  the  estate  one  way  or  the  other, 
and  that  way  which  first  executes  the  estate  shall  stand* 

IS.  As  a  bai^in  and  sale  only  passes  a  use,  none  but  those 
who  are  capable  of  being  seised  to  a  use  can  bai^gain  and  selL 
For  there  must  be  a  person  seised  to  a  use,  and  a  use  in  esse,  be- 
fore the  statute  can  have  any  operation.(l) 

13.  It  follows  that  neither  the  king,  nor  a  ^een  regnant,  can 
convey  their  lands  in  this  manner.  But,  as  all  private  persons 
may  be  seised  to  a  use,  they  may  convey  their  estates  by  bargain 
and  sale. 

14.  Lord  C.  B.  Comyns  says,  a  corporation  may  bai^gain 
and  sell,  for  they  may  give  a  use,  though  they  cannot  be  seised 
to  a  use  ;  and  founds  this  position  on  the  following  case. 

15.  The  prioress  of  Hallywell  conveyed  certain  lands,  by 
the  words  dedi  et  conceeei  pro  eerta  pectmim  sxtmmay  to  Lotd 
Chancellor  Andley  and  his  heirs.  It  was  objected,  that  a  bar- 
gain and  sale  by  a  corporation  was  nbt  f^ood ;  for  it  could  not  be 
9eii9ed  to  another's  use.  Bat  the  Court  rejected  the  objection  as 
daiigerous ;  for  that  such  were  the  conveyances  of  the  greater 
part  of  the  possessbns  of  monasteries.  And  it  was  said,  that 
although  such  a  coiporation  could  not  take  an  estate  to  anoth- 
er's use,  yet  they  might  chaise  their  possessions  with  a  use  to 
mptber. 

16.  This  case  appears  to  be  of  doubtful  authority ;  for  the 
only  principle  upon  which  it  can  be  supported,  namely,  that 
lMd$  may  be  chaiiged  with  a  use,  was  ^utterly  rejected  in  Chud- 

,  leigb's  case  ;  m  which  it  was  held,  that  a  use  being  a  confi- 
dence and  trusty  it  would  be  an  absurdity  to  say  that  it  was 
anneiced  to  the  land^like  a  rent  or  common ;  and  it  is  now  gen- 
erally admitted  that  a  corporation  cannot  stand  seised  to  a  use. 

17»  Every  estate  of  freehold  or  inheritance  in  possession  in 
land  may  be  conveyed  by  bargain  and  sale.  Therefore  every 
person  seised  in  fee  simple,  in  tail,  or  fi>r  life,  may  convey  hit 
estate  hy  bangain  and  sale. 

16«  It  was  formerly  hdd,  that  there  must  be  an  actual  seis- 
in in  the  bargainor,  at  ^  time  when  the  bargain  and  sale  was 
made,  £or  that  without  a  seisin  no  use  could  arise.    This  seeois 

(1)  "  rt  may  be  well  doubted  whether  an  iniant  can  execute  a  valid  deed  by  that 
epeciesofconTeyance."    Pir  Spencer,  Ch,  J.  14  Johns.  Rep.  1S6. 
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too  general,  for  in  Fox's  case  it  was  held  that  a  revenuon  ex« 
pectant  on  a  freehold  estate,  might  be  conveyed  by  bargain  and 
sale.  It  appears  to  be  now  admitted,  that  estates  in  remainder 
and  reversion  may  be  conveyed  by  bargain  and  sale;  provided 
the  right  to  them  be  actually  vested  in  the  bargainor  at  th6 
time. 

1 9.  A  rent  in  esse  may  be  conveyed  by  bargain  and  sale,  as  y^'^^T* 
also  an  advowson,  tithes,  commons,  or  any  other  incorporeal  EUz/istf. 
hereditaments ;  for  they  are  expressly  mentioned  in  the  statute  of 
uses.     Such  incorporeal  hereditaments  must,   however,  be  in 
actual  existence  at  the  time,  otherwise  they  wiU  not  arise  fixmi 

the  bargain  and  sale. 

20.  A  person  bargained  and  sold  lands  to  J.  S«  in  fee^  to«  ^"^^^^7  ^' 
getherwitha  way  over  other  lands.     It  was  held  that  no  right  cro.Ja!  189. 
of  way  passed,  because  there  was  no  grant  of  it  in  the  indenturei 

but  only  a  bargain  and  sale  of  the  land,  and  of  a  way  over  the 

land  ;  which  could  not  be  good,  for  notlung  but  a  use  passed  by 

the  deed,  and  there  could  not  be  a  use  of  *a  thing  that  was  not         *  127 

in   esse  at  the  time,  as  a  way,  common,  &c.  that  was  newly 

created ;  for  till  such  things  were  created,  no  use  could  be  rais* 

cd  of  them  by  bargain  and  sale.  .- 

21.  No  chattel  interest  in  lands  can  be  conveyed  by  bar-  frankf, 
g^n  and  sale,  because  the  possessor  of  it  has  no  seisin  out  '^'^i  ®-  !'• 
of  which  a  use  can  arise.     It  should  however  be  observed,  that 

where  a  person  is  seised  of  the  freehold  of  lands,  he  may  ^7  v   *  n 
bargain   and   sale   create  a  chattel  interest  out  of  such  lands ;  ante.        '^ 
for  having  a  seisin  in  himself,  he  is  enabled  to  raise  a  use  for 
years,  as  well  as  for  any  greater  estate.     And  by  the  veiy  J**- 11.  c,  3. 
words  of  the  statute  of  uses,  the  possession  is  as  fully  trans- 
ferred  to  a  cestui  que  use  for  years,  as  to  a  oeHid  que  use  of  a 
freehold  interest :  nor  will  an  entry  be  necessary,  in  such  a 
case,  to  vest  the  legal  estate. 

22.  A  bargain  and  sale  is  merely  a  conveyance  of  a  use ;  l^«<lQl|r«i  a 
now  as  a  use  cannot  be  raised  without  a  consideration,  it  fol-  ConaUkm* 
lows  that  no  bargain  and  sale  can  be  good  without  a  considera-  ^*<>b* 

tion  ;  which  must  also  be  a  pecuniary  one ;  for  the  very  name  ]J^P'  ^'^^  ^ 
of  the  conveyance  imports  a  qidd  pro  quo.  (1)  oo.      . 

23.  It  is  not  however  absolutely  necessary  that  a  conudera-  ^  ^^  ^^ 
tion  should  be  mentioned  in  the  deed,  for  an  averment  of  a  ^^^^  ^  |^ 
consideration  may  be  made.     If  a  person,  in  consideraticm  of  a  FUher  v. 
certain  sum  of  money,  bargains  and  sella,  this  is  a  good  co»-  ^^5^9 
sideration  to  raise  a  use,  without  an  averment  of  any  sum  in  2  Hon.  aii. 
certain^  for  the  quantity  of  the  sum  is  not  material ;  as  any  "J^^p.  ^4  .^ 
sum,  however  small,  is  a  sufficient  consideration.  10  — —  34  s. 

(1)  Jackamr.  ^ebrbig,  16  J«hii0.Rep.  515. 
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Wardr. 
Lftmbcrt, 
Cro.  Elis* 
394. 

Osborne  T. 
BradsbAw, 
Cro.  Ja.  127. 

Crossing  ▼. 
Scudamora, 
t  Voat.  137. 


Lord  Paget^ 
Case, 

'1  lioon.   194. 


A  Rent  may 
be  reserved. 
1  lost.  144  a. 

♦  129 
Wykes  r. 
TiUerd, 
Cro.  Kliz. 
695. 

Must  be 

ODroUed. 

SIntt671. 

'\    t  /  ^^^<  •  •    • 
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24.  Mliere  a  person,  in  consideration  of  1001*  paid  by  B^ 
barguned  and  sold  lands  to  B.,  C,  and  P«,  parties  to  tbe  in- 
denture, the  lands  passed  to  thenf  alL  For  altbongb  tbe  con- 
sideration was  expressed  to  be  '^paid  by  one  only,  yet  it  musC 
be  intended  that  it  was  paid  for  ihem  all 

25.  Where  no  pecuniary  consideration  i*  given,  the  deed 
will  be  void  as  a  bargab  and  sale,  and  no  use  will  arise  to  tbe 
bargainee. 

26.  A  person  by  indenture,  reciting  that  J.  S.  was  bound  im 
a  recognizance  and  bond  for  him,  for  £vers  good  causes  and 
considerations,  bai^ned  and  sold  lands  to  him  and  bis  heirs. 
It  was  proved  that  no  money  was  paid ;  and  the  conveyance 
was  held  void,  as  a  baigain  and  sale. 

27.  A  person,  in  consideration  of  natural  love,  and  for  aug- 
mentation of  the  portion,  and  preferment  in  marrii^e  of  his 
daughter,  bargained  and  sold  lands  to  her.  It  was  resolved, 
that  as  no  pecuniary  consideration  was  given,  the  deed  could 
not  operate  as  a  bargain  and  sale. 

28.  No  use  will  arise  upon  a  conveyance  to  a  person,  upon 
trust  to  pay  the  debts  of  the  grantor ;  where  the  debts  are  to 
be  paid  out  of  the  lands  conveyed. 

29.  By  indenture  between  Lord  Paget  and  o^e  Trentbam, 
Lord  P.,  in  consideration  that,  with  the  profits  of  the  lands  to 
be  conveyed,  Trentbam  would  pay  his  debts,  covenanted  to 
stand  seised  to  the  use  of  Trentbam  for  24  years.  It  was  re- 
solved, that  no  use  arose,  for  want  of  a  fconsideration,  for  the 
debts  were  to  be  paid  out  of  the  profits  of  the  lands,  so  that  no 
consideration  moved  from  Trentbam.  But  it  was  agreed, 
that  if  Trentbam  was  to  have  paid  the  debts  out  of  his  own 
lands,  that  would  have  been  a  sufficient  consideration,  and  the 
deed  would  have  operated  as  a  bargain  and  sale. 

30.  At  common  law,  no  rent  could  be  reserved  on  a  bargain 
and  sale  ;  because  nothing  but  a  use  passed,  •which  was  not 
such  an  estate  as  the  baiigainor  could  have  recourse  to  for  a 
distress.  After  the  statute  of  uses,  it  was  resolved,  that  a 
rent.might  be  reserved  on  a  bargain  and  sale,  and  that  the  ra- 
aervation  of  such  rent  would  be  considered  as  a  sufficient  con- 
sideration  to  raise  a  use  to  the  bargainee. 

.i.*^\^^^^  ^'^^  ^^^"^^^  ^^  ^"^  ^^  «^ade,  it  was  foreseen, 
that  aU  lands  would  thenceforth  be  conveyed  by  bargain  and  sale, 
heing  a  conveyance  of  a  private  nature.  To  prevent  this,  the 
legislature  in  the  same  sessions  passed  an  act,  27  Hen.  VIII.  c, 
16.,  by  which  it  is  declared,  that  no  manors,  lands,  tenements. 
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or  other  hereditaments,  shall  pass  iroin  one  to  another,  whereby 
any  estate  of  inheritance  or  fireehold  shall  he  made,  by  reason  of 
any  bargain  and  sale,  except  the  same  bargain  and  sale  be  made 
by  writing  indented,  sealed,  and  enrolled  in  one  of  the  King's 
courts  of  record  at  Westminster  ;  or  within  the  county  where  the 
lands  lie,  before  the  custos  rotularum^  and  two  justices  of  the 
peace,  and  the  clerk  of  the  peace  of  the  same  county,  or  two  of 
them  at  the  least,  whereof  the  clerk  of  the  peace  to  be  one*  (1) 

32.  This  statute  requires  all  bargains  and  sales  of  land  to  be 

in  writing.     Therefore  Lord  Coke  says,   they  must  not  be  by  « .   .  ^.^ 

print  or  stamp.     It  is  also  required,  that  they  be  by  indenture. 

Although  the  indenture  may  be  either  on  parchment  or  paper, 

yet  the  enrolment  must  be  on  parchment ;  it  being  so  required 

in  the  clause  of  enrolment  by  the  clerk  of  the  peace  ;  the  same  Id.  673« 

10  implied  where  the  enrolment  is  in  any  of  the  king's  courts  of 

record. 

33.  The  time  prescribed  by  the  statute  for  enrolment  b  six  V^p^^^'  ^ 
lunar  months,  to  be  computed  from  the  day  of  the  date  of  the  Hob.  140. 
deed,  which  is  exclusive.     If  *the  deed  has  no  date,    then  the  Thomai  ▼. 
time  must  be  computed  fom  the  delivery.  Dyer,  218. 

34.  By  the  statute  5  Eliz.  c.  36.  bargains  and  sales  of  lands  .       *  ISO 
lying  in  the  counties  palatine  of  Lancaster,  Chester,  and  the 
bishopric  of  Durham,  are  required  to  be  emxdled  in  the  respec* 

tive  courts  of  those  counties. 

35.  By  the  statutes  5  Ann.  c.  18.,  6  Ann.  c.  S5.,  and  8  Geo. 
II.  c.  6.,  bargains  and  sales  of  lands  lying  within  the  west,  east, 
and  north  ridings  of  the  county  of  York,  may  be  enrolled  before 
the  renters  of  those  ridings,  and  shall  he  as  good  as  if  enrolled 
at  Westminster. 

36.  By  the  statute  10  Ann.  c.  lA.  $  S.  it  is  enacted,  that  a 
copy  of  the  enrolment  of  a  bargain  and  sale,  examined  with  the 
enrolment,  signed  by  the  proper  officer,  and  proved  upon  oath  to 
be  a  true  copy,  so  examined  and  signed,  shall  in  all  cases  be  of 
the  same  force  and  effect  as  the  indenture  of  bargain  and  sale 
would  be,  if  the  same  was  produced. 

87.  There  is  a  proviso  in  the  statute  of  enrolments,  that  it  shall  ^^^^ia**"' 
not  extend  to  lands,  &c.  lying  within  any  city^  borough,  or  town  Citiet,  &c. 
corporate,  wherein  the  mayor,  recorder,   &c.  have  authority  to 
enrol ;  in  consequence  of  which,  lands  and  tenements  in  cities 
and  boroughs  having  the  privilege  j^f  enrolment,  are  not  within  the 
act ;  and  though  the  intention  of  the  statute  was  only  to  exempt  ^  '"•^  ^'^^^ 
them  from  enrolment  in  the  courts  at  Westminster,  yet  itis  worded 
in  such  a  manner,  that  they  are  discharged  from  any  enrolment 
whatever. 


(1)  A  conveyance  of  land  to  stand  aeiaed  to  uses  most  be  acknowledged  and  regis- 
teraa  like  any  other  deed  of  conveyancci;  the  Btaf.  97  Hen.  8.  c*  16.  hsving  never 
been   adopted  here.    See  Welsh  v.  Foster,  et  sL    18  Mms.  Rep.  93. 
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And  Terms 
for  Ye  an. 

Relation  of. 
Enrolment. 
2  lost.  674. 

*  131 

4             •' 

* 

Faits  Inrol. 
pi.  9. 

Mallory  ▼. 
Jeonangy,  2 
Init.  674. 


2  IdbL  674. 
Dfrnock^fl 
Case,  Cro. 
Ja.  408. 
Hoh.  136. 

♦  132 

2  Inst.  671. 
Flower  t. 
Baldwin, 
Cro.  Car. 
217. 


33.  The  words  of  tlus  statute  only  exCend  to  estates  6f  inher- 
itance or  freehold  ;  therefore  a  bai^n  and  sale  of  lands,  for  a 
term  of  years,  need  not  be  enrolled. 

39.  In  consequence  of  this  statute,  the  freehold  does  not  pass 
from  the  bargainor  until  the  deed  of  ^bargain  and  sale  is  duly 
enrolled  ;  but  if  it  be  enrolled  within  the  time  prescribed,  then 
the  enrolment  has  such  a  relation  back  to  the  date,  or  time  of 
delivery  of  the  bargain  and  sale,  that  the  freehold  is  considered^ 
in  law,  as  having  passed,  to  all  intents  and  purposes,  from  the 
bargainor  to  the  bargainee,  immediately  on  the  date  or  delivery 
of  t^e  bargain  and  sale. 

40.  All  conveyances  or  incumbrances  made  or  created  by  fbe 
bargainor,  subsequent  to  the  date  or  delivery  of  the  bargain  and 
tole,  and  prior  to  the  enrolment,  are  therefore  void  as  against  the 
bargainee. 

'41.  A  person  conveyed  lands  by  bargain  and  sale  to  one, 
and  afterwards  conveyed  them  to  another  by  bargain  and  sale. 
The  last  deed  was  enrolled  :  afterwards  the  first  deed  was  en- 
rolled, within  the  six  months.  It  was  resolved,  that  the  first 
bargainee  should  have  the  land,  as  it  had  relation  to  make  it  the 
deed  of  the  vendor,  and  to  pass  the  land  from  the  delivery  of  the 
deed. 

42.  One  Sewster  being  seised  of  certain  lands  in  fee,  by  deed, 
dated  7  November,  bai^ained  and  sold  them  for  money.  On  the 
9th  of  the  same  month  he  acknowledged  a  recognizance  :  on  the 
20th,  the  deed  was  enrolled.  On  a  scire  fade^Sj  brought  upon  the 
recognizance,  the  question  was,  whether  Sewster  was  to  be  con* 
tfidered  as  having  been  seised  of  the  lands  on  the  9th  of  Novem- 
ber, the  deed  not  having  been  enrolled  till  the  20th  of  that  month. 
It  was  adjudged  unanimously,  that  Sewster  was  not  seised  of  the 
lands  on  the  9th  November,  for  that  when  the  deed  was  enrolled, 
the  bargainee  was  in  judgment  of  law  seised  of  the  lands  from 
the  date  of  the  deed. 

43.  Neither  the  death  of  the  bargmnor,  nor  that  of  the  bar- 
gainee, before  enrolment,  will  prevent  the  ^passing  of  the  estate. 
And  where  the  bargainee  dies  before  enrolment,  if  the  deed  be 
duly  enrolled,  his  heir  will  be  in  by  descent 

44.  Though  the  enrolment  has  relation  back,  for  the  advan- 
tage of  the  bai^ainee,  to  avoid  all  mesne  incumbrances  and  con- 
veyances ;  yet  when  the  lands  are  also  conveyed  by  fine  or  feoff- 
ment to  the  bargainee,  before  enrolment,  he  shall  take  by  the  fine 
or  feoffment  For  when  a  conveyance  by  the  common  law^ 
and  one  by  the  statute  of  uses,  concur,  that  by  the  common 
law  shall  be  preferred  \  if,  in  a  case  of  this  kind,  the  bargainor 
incumbefB  the  estate  between  the  execution  of  the  bargatn  and 
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aale,  and  the  fine,  &c.,  then  the  enroUnent  shall  have  relation 
back ;  for  the  avoiding  such  mesne  incumbrance,  in  favour  of 
the  bargainee. 

45.  It  is  said  by  Lord  Hardwicke,   that  if  there  is  a  first 
bargainee,  whose  deed  is  not  enrolled,  and  a   second  bargainee 
whose  deed  is  enrolled  ;  if  the  second  bargainee  had  notice  of  the  ^^^^  ^-  ^' 
prior  deed,  such  prior  deed  shall  prevail  in  equity,  for  a  reason 
which  will  be  stated  hereafter.     And.  if  the  first  bargainee  has 

any  other  conveyance,  as  a  feoffment,  or  a  lease  and  release,  he 
shall  prevail  at  law. 

46.  A  bargain  and  sale  does  not  devest  any  estate,  nor  can  a 
use  be  declared  on  it :  as  will  be  shown  in  the  next  chapter. 
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THE  second  kind  of  conveyance  which  derives  its 
effect  from  the  statute  of  uses,  and  operates  without  transmuta- 
tion of  possession,  is  called  a  covenant  to  stand  seised. 

2.  Formerly,  if  a  person  had  covenanted  and  agpreed  for  him- 
self and  his  heirs,  that  for  a  certain  consideration,  another  should 
have  his  lands ;  though  the  lands  did  not  pass,  for  want  of  liv- 
^U9  7^^  ^^  ^^^^  passed  to  the  covenantee.  Now  whenever  a 
covenant  of  this  kind  is  entered  into,  if  the  consideration  be  suf* 
ficient,  a  use  arises  out  of  the  seisin  of  the  covenantor,  which  is 
immediately  executed  by^^e  .statute  in  the  cestui  que  use,  wbcr 
thereby  acquires  the  legal  estate. 

S.  The  proper  and  technical  words  of  this  conveyance  are, 
covenant  to  stand  seised  to  the  use  of  A.,  &c.  But  any  other 
words  will  have  the  same  ^effect,  if  it  appear  to  have  been  the  in- 
tention of  the  parties  to  use  them  for  that  purpose.  Thus  in 
the  case  of  Grossing  v.  Scuddamore,  the  words  bargain  and  sell 
were  held  sufficient  to  create  a  covenant  to  stand  seised. 

4.  A  settlement  was  made  in  the  following  words.  "  If  I 
have  no  issue,  and  in  case  I  die  without  issue  of  my  body  law- 
fully begotten,  then  I  give,  grant,  and  confirm  my  land  to  my 
kinswoman  S.  Stokes,  to  have  and  to  hold  the  same  to  flie  use 
of  myself  for  life,  and  after  my  decease,  to  the  use  of  the  said 
Sarah  and  the  heirs  of  herbody  to  be  begotten  ;  with  remain- 
ders over.''  It  was  held  that  this  was  a  good  covenant  to  stand 
seised. 
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5.  O.  S.,  in  consideration  of  his  marriage  with 'Ann  Story,  ^<*^' simp- 
gaye,  granted,  enfeoffed,  aliened,  and  confirmed  certain  lands  r.  ^.  Waus 
to  Ann  and  W.  Story  for  life,  remainder  to  the  heirs  of  the  body  ^'  ^'^• 

of  Ann  Story  begotten  by  6.  S.,  who  covenanted  that  the  lands 
should  remain  to  the  same  uses.    The  marriage  took  effect ;  Tranmer* 
and  6.  S.  became  a  bankrupt.     The  assignees  sold  the  land,  J^  I6.  c  5. 
considering  the  deed  as  void  in  law  ;  or  if  not,  that  6.  S.  was  Doe  r. 
tenant  in  tail.     The  Court  resolved  that  the  deed  operated  as  a  ^!^*^^^ 
covenant  to  stand  seised.  073^ 

6.  On  the  other  side,  where  it  does  not  appear  to  have  been 
the  intention  of  the  owner  of  the  estate  to  raise  a  use,  though  the 
word  covenant  be  used,  yet  the  deed  will  not  operate  as  a  cove- 
nant to  stand  seised. 

7.  A  father,  tenant  in  tail,  covenanted  with  his  son,  in  con-  ^li^^n^n'* 
sideration  of  marriage,  that  after  his  death  the  lands  should  de-  Dyer*  55  a,  ' 
scend,  remain,  and  be  with  the  son,  and  the  heirs  of  his  body. 

The  Court  held  that  no  use  was  raised  ;  this  being  an  execu« 

tory  covenant :  for  *the  manner  of  raising  a  use  in  such  a  case         *  1S5 

was,  to  covenant  to  stand  seised  to  such  a  use  ;  or  that  the  land 

should  be  to  such  a  use,  or  that  such  a  one  should  be  seised  to 

the  use  :  here  the  words  were  words  of  covenant 

8.  A  person  oovenanted,  in  consideration  of  natural  affection,  ^sl«fi«l<^'« 
to  stand  seised  to  the  use  of  himself  for  life,  and  after  his  death  jeok!  S67. 
that  the  said  lands  should  descend  or  remain  to  his  cousin  B.  in  ^^^^  ^  ^* 
fee«     Resolved  by  all  the  Judges,  that  no  use  was  raised,  by  Samon  t. 
reason  of  the  said  disjunctive,  remain  or  descend  ;  and  that  it  was  ^oub^. 

,  ^         '  2  Vent.  318. 

only  a  covenant. 

9.  This  conveyance  being  similar  in  many  respects  to  a  bar-  wbo  maj 
gain  and  sale,  no  person  can  transfer  lands  by  it,  who  is  not  ca-  covenant  to 
pable  of  being  seised  to  a  use.  -  \J^^^  ^®*Jf 

10.  It  follows  from  the  same  pf&ciple  that  no  species  of  §^^- 
property  can  be  transferred  by  covenant  to  stand  seised,  which  conjtjtdhj, 
cannot  be  conveyed  to  a  use  :  the  covenantor  must  be  seised  in 
possession,  or  entitled  in  reminder  or  reversion,  at  the  time  of  Tit.  11.  c.  9. 
the  execution  of  the  deed  ;  because  the  use  must  arisiB  out  of  the 

seisin,  or  right,  which  the  covenantor  has  at  the  time. 

1 1.  A  father  covenanted,  in  consideration  of  natural  i^ection. 

to  stand  seised  of  all  the  lands  which  he  had,  or  should  after-  YeWerton  ' 
wards  purchase,  to  the  use  of  himself  for  life,  remainder  to  his  Cro.  Elii. 
youngest  son  and  his  heirs.     It  was  determined,  that  the  after 
purchased  lands  did  not  vest  in  the  youngest  son  by  this  deed  ; 
because  a  man  cannot,  by  a  covenant,  raise  a  use  out  of  land 
which  he  has  not.  Barton's 

12.  If  two  persons  are  joint  tenants  in  fee,  and  one  of  them  c<^« 
covenants  that,  after  the  death  of  hi^companion,  be  will  stand  790^^' 

Vol.  IV.  5« 
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seised  of  all  the  moiety  of  his  companion  to  cc  rtiuii  uses :  though 
the  covenantor  'survives,  yet  no  use  will  arise,  because  at  the 
time  of  the  covenanthe  could  not  grant  or  charge  that  moiety. 

13.  A  covenant  to  stand  sebed  being  a  conveyance  of  a  pri- 
vate nature,  anC  v^^  without  emrolment,  it  is  absolutely  neces- 
sary that  the  consideration  be  natural  love  and  affection  to  a 
chBd,  or  near  relation,  or  marriage. 

14.  By  indenture  between  A.  Sainton  and  Edward  his  broth- 
er, the  said  A.  Bainton,  to  the  intent  that  the  manors  therein 
comprised  might  descend  and  remain  to  the  heirs  male  of  bis 
body,  and  that  the  same  might  contiiiue  to  such  oi  the  blood  and 
name  of  Bainton  as  in  the  same  indenture  should  be  named,  cot- 
enanted  to  stand  seised  to  the  use  of  himself  for  life,  remainder 
to  the  use  of  bis  brother  Edward  and  his  wife  for  their  lives,  re- 
jnainder  to  his  other  brothers.  It  was  held  that  the  considera- 
tion was  sufficient  to  support  the  deed,  as  a  covenant  to  stand 
sdsed. 

15.  A  man  covenanted,  in  consideration  of  natural  love  and 
affection  to  his  son,  to  staad  seised  to  the  use  of  his  son  for  life, 
remainder  to  the  use  of  such  wife  as  the  son  should  marry,  for 
her  life,  &c.  It  was  held  that  a  use  arose  to  the  vrife,  she  being 
within  the  consideration ;  for  it  was  for  the  advancement  of  Ins 
posterity ;  and  without  a  wife  the  son  could  not  have  any. 

16.  A  use  will  arise  to  a  wife,  without  any  consideratioii  ex- 
pressed, upon  a  covenant  to  stand  seised. 

17.  R.  Bedell,  by  indenture  between  him  and  ])i8  wife  of  the 
CaM,  7  R«p.  first  part,  I.  his  second  son  of  the  second  part,  and  M.  his  diird 

Sm  so  Jotaiif  ^^  ^^  ^^  ^^  P*^ '  ^  consideration  of  natural  love  and  affec- 
tion to  his  sons,  covenanted  to  stand  seised  to  the  use  of  Inmself 
for  life,  remainder  to  his  wife  for  Hfe,  remainder  to  his  '^sons  in 
moietiesb  It  was  objected  that  the  wife  was  not  within  the  con* 
sideration  expressed  in  the  indenture,  and  no  other  consideration 
oouU  be  «verred  tbyn  was  contained  in  the  deed  ;  but  it  was 
answered  and  resolved,  that  a  consideration  which  stood  widi 
the  deed,  and  was  not  repugnant  to  it,  might  well  be  averred : 
that  when  he  limited  the  lands  to  the  use  of  his  wife  for  life, 
that  iq^rted  a  sufficient  consideration  in  itself;  and  th^re 
needed  no  averment 

18.  A.  Burt,  in  consideration  of  the  love  and  affection  he 
bore  to  Ann  his  wife,  and  fer  some .  provision,  in  case  iA»  sur- 
vived  htm,  covenanted  to  stand  seised  to  the  use  of  himself  and 
his  wife  {or  their  lives,  and  the  life  of  the  survivor,  remainder 
to  the  issue  of  their  two  bodies,  remainder  to  the  use  of  such  per- 
son or  persons  as  his  wife  should  Haak  fit  to  dispose  to ;  for 
want  of  such  disposition,  to  the  use  of  the  lessor  of  the  plaintiff. 
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who  was  nephew  to  the  covenantor.  The  Court  was  of  opinion 
that  the  lessor  of  the  plaintiff  had  a  title.  1.  Because  he  waq 
named  in  the  deed.  2.  Because  it  was  stated  that  he  was 
nephew  to  the  covenantor ;  and  though  t])e  deed  did  not  men-  . 
tion  him  as  such,  yet  being  expressly  named,  he  might  aver  him« 
self  within  the  consideration. 

19.  Love  and  affection  to  an  illegitimate  child  is  not  a  suffi- 
cient consideration  to  raise  a  use,  in  a  covenant  to  stand  seised* 

20.  A  person  covenanted,  in  consideration  of  natural  love  Perrot^s 
and  affection,  to  stand  seised  to  the  use  of  himself  for  life,  re-  ^^«  ^^^Fi 
mainder  to  A.  his  reputed  son   (who  was  his  bastard)  for  life,  Ab.  7SS. 
&c.     He  also  covenanted  to  levy  a  fine,  or  make  ft  feofiment, 

for  farther  assurance.    Afterwards  be  made  a  feoffment  in  fee 

to  the  covenantees,  in  performance  of  his  covenant  to  the  same 

uses.     It  was  resolved,  that  *no  use  arose  to  A.  the  bastard,  *  1S8 

by  the  covenant,  for  want  of  a  consideration  ;  nor  could  be  take  S^*"*^*  ^' 

any  thing  by  the  feoffment,  it  being  only  made  for  further  a9sur-  2  Roll.  Ab. 

ance.  ''•S- 

ti.  The  adopting  a  sirname  is  not  a  sufficient  consideration 
to  raise  a  use  in  a  covenant  to  stand  seised,  as  was  resolved  in  . 
Sir  Christopher  Hatton's  case ;  who  having  a  aister's  son  nam- 
ed Newport,  covenanted,  in  consideration  of  his  taking  the  name 
of  Hatton,  that  he  would  stand  seised  to  his  use ;  held  that  no 
use  arose,  for  want  of  a  sufficient  consideration. 

22.  The  consideration  of  ancient  acquaintance,  or  being  Plowd.9oa» 
chamber-fellows,  or  entire  friends,  will  not  be  sufficient  to  nuse  1}^^'  ^^' 
a  use. 

23.  A  covenant  with  a  stranger,  that  he  shall  enjoy  the 
land,  to  the  use  of  the  covenantee's  son,  will  not  be  good. 

24.  A.,  by  indenture  between  him  and  B.  his  son  of  the  one  Hon  v.  Diz, 
part,  and  two  strangers  of  the  other  part;  in  consideration  of  314.  j^;, 
natural  love  to  his  son,  gave,  granted,  and  enfeoffed  the  two 
strangers,  to  the  use  of  himself  for  life,  remainder  to  B.  in  tail, 
remainder  over ;  and  covenanted  with  the  two  strangers,  that 

they  should  enjoy  the  said  land,  to  the  uses  aforesaid.  The 
deed  was  sealed  and  delivered,  but  no  livery  pf  seisin  was  giv« 
en ;  nor  was  there  any  attornment.  Rejsolved,  that  loff  use  was 
raised  by  thb  deed ;  for  a  covenant  with  strangers  cou)4  not 
raise  a  use. 

25.  Where  a  deed  is  made  b  consideration  of  a  wm  of  mon- 
ey, it  will  not  operate  as  a  covenant  to  stand  seised. 

26.  A  person  covenanted  by  indenture,  t^at  iA  conaid|Bratipn  7     *^?t?  b.  ' 
of  tOl.  paid  him  by  his  son,  he  would  stand  feised  tp  the  use  of 

him  and  his  heirs.    Held,  that  the  indenture  jfm^  l>e  enrolled^ 

otherwise  notlung  *would  pass ;  for  the  express  valuable  consid-         *  ISS 
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Y'm^  w'  ^^^^^  ^^^^^  *^^  *^^^*  implied  consideratioii  of  blood :  and  ao 
other  consideration  could  be  averred,  than  was  contained  in  the 
deed. 

arUe?  uTthe  ^^'  ^^  ^^^  ^^^  ^^  *  covenant  to  stand  seised,  a  use  will  arise 
PenoQs  with-  to  the  persons  who  are  within  the  consideration  ;  though  no  use 
*?***•  9®**"     will  arise  to  those  who  are  strangers  to  it. 

tS.  Tenant  in  tail,  remainder  in  fee.  The  person  in  remain*-. 
Ca^^ifU  ^^^*  ^^  ^^^  intent  that  his  lands  should  continue  and  remain  in 
15  a/  his  family  name  and  blood,  covenanted  to  stand  seised  to  the 

use  of  himself  and  the  heirs  male  of  his  body,  remainder  to  the 
use  of  his  brother  in  tail,  remainder  to  the  use  of  the  Queen,  her 
heirs  and  successors.  Resolved,  that  a  use  arose  to  the  cove- 
nantor in  tail,  and  to  his  brother  :  but  that  no  use  arose  to  the 
Queen,  for  want  of  a  consideration. 

1^!  Cro!  Car.  ^^-  ^'  ^^^^^7^  ^7  indenture  between  him  and  and  Sir  T.  D.,  Sir 
629.  '  A.  D.  T.  Risley  his  brother,  and  W.   W.,  covenanted  and  a- 

greed  with  them,  to  stand  seised  of  certain  lands,  to  the  use 
of  himself  for  life,  remainder  to  the  use  of  his  wife  for  life,  re* 
mainder  to  the  use  of  the  covenantees  and  their  heirs,  upon  sev- 
eral  trusts,  for  his  children.  Resolved,  that  the  uses  were  well 
raised  and  vested  in  T.  Risley  his  brother,  he  being  of  the  blood 
of  the  covenantor ;  but  that  no  use  arose  to  the  other  covenan- 
tees, they  being  strangers. 

Twcr/cir  ^^-  ^-  covenanted  to  stand  seised  to  several  uses  afterwards 

2  Uv.  62.  to  C.  for  99  years,  if  he  should  so  long  live,  remainder  to  a 
^'  atrangerfor  the  life  ofC.  to  preserve  contingent  remainders. 

remamder  over.    Agreed  by  all,  that  the  remainder  to  the  stran- 

ger  was  void. 

ThlSuf         *5''  ^''•*^I  '"^  °^  "  covenant  to  stand  seised,  the  estate 

SlTtbu..  till  continues  in  the  covenantor  till  a  lawful  use  arises.    Thus,  if  a 

?  2"  VSf-   ?*"*"*  "^^^'  ^  feoffment  in  fee,  to  the  use  of  A.  for  Ufe.  remain- 

1  Rep.  164  «.  der  to  the  use  of  B.  for  life,  remamder  to  the  use  of  C.  in  fee  • 

if  A.  refuses,  B.  shall  take  the  estate  present]/.     For  the  feoffor 

by  his  feoffinent  has  given  all  bis  estate  out  of  him,  and  aU  the 

uses  are^created  out  of  it,  as  out  of  one  and  the  same  root :  there- 

,      fore,  as  long  as  any  of  the  uses  can  take  effect,  the  feoffor  sbaU 


not  have  the  land.  In  the  case  of  a  covenant  which  nusesa 
use,  there  the  consideration,  which  is  the  cause  that  raises  evcrr 
several  use,  is  several,  and  all  the  uses  grow  and  rise  out  of  the 


•state  of  the  covenantor :  therefore,  if  one  refuses,  he  who  is 
next  m  remamder  shaD  not  take  the  land  presently,  but  the  cov- 
ARtotmay    enantor  shaU  keep  it.  •" 

TH'^**f  T   *  **;  '°  "^^'l^^^ce  of  *e  4th  and  6th  sections  of  the  stnt. 
Td. «. ,.  %  «te  of  u«.,  a  rent  may  be  created  by  a^ovenant  to  stand  8ei«ML 
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33.  A.,  in  consideration  of  natural  love  and  affection,  cove-  qJJJJIJ*^^ 
nanted  to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  Jones,  179. 
B.  his  son  in  tail ;  and  to  the  intent  that  B.  should  have  a  rent 
issuing  out  of  the  lands,  during  the  life  of  A.     Resolved,  that 

B.  was  well  entitled  to  this  rent  upon  the  words  of  the  statute  of 
uses. 

34.  A  bargain  and  sale,  and  covenant  to  stand  seised,  pass  JJ^^Fji^Ji^i,  ** 
no  interest  but  that  which  the  bargainor  or  covenantor  can  law-  tbu  Convej- 
fuUy  transfer.  For  as  nothing  but  a  use  passes  by  these  con- ^^'^'.^^'^y* 
veyances  ;  and  as  no  use  can  be  greater  than  the  estate  out  of  Saie. 
which  it  is  created ;  where  a  use  b  granted,  greater  than  the  le-  7|q  J^'  ^  ^ 
gal  estate  out  of  which  it  is  to  issue,  it  is  merely  void ;  *and  the  *  141 
statute  executes  the  possession  to  so  much  only  of  the  use  as  is 
lawfully  granted. 

35.  Thus  if  a  tenant  for  life,  with  contingent  remainders  dc-  m.^  -^ 
pending  on  his  estate,  conveys  in  fee,  by  bargain  and  sale,  or  Giib  Uae'f, 
covenant  to  stand  seised,  in  fee  ;  the  bargainee  or  covenantee  ^^' 

will  only  take  an  estate  for  life ;  and  the  contmgent  remainders 
will  not  be  destroyed. 

36.  So  if  a  tenant  in  tail  bargains  and  sells  his  estate,   or  ffeyiooiir's 
covenants  to  stand  seised  of  it,  in  fee  simple.     The  bargainee  p***'-,'^* 
or  covenantee  will  only  acquire  a  base   fee,  and  the  issue  in  tail  i  Atk  t. 
may  enter  on  the  death  of  the  bargainor.  Tit  2.  c.  t. 

37.  No  uses  can  be  declared  on  a  bargain  sCnd  sale,  or  cov-  No  qmi  can. 
enant  to  stand  seised,  but  to  the  bargainee   or  covenantee,  be-  be  declared 
cause  these  conveyances  only  pass  a  use,  and  the  legal  estate  and  ^TeyasMi. 
possession  is  transferred  by  the  operation  of  the  statute ;  so  that 

a  use  declared  on  them  is  a  use  upon  a  use. 

38.  A  widow,  in   consideration  of  400/.,    bargained  and  sold   I^"'^^!. 
to  her  son  all  her  manors,  &c.,   to  hold  to  hun  and  his  heuTB,  to  iST*       '' 
the  use  of  the  widow  during  her  life,  &c.     It  was  resolved,  that 

the  limitation  of  the  use  was  void  ;  because  a  use  cannot  be  eji- 
gendered  on  a  use. 
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Section  1. 

Origin  and  THERE  is  a  third  sort  of  conveyance  usually  classed 

Natura  of,  under  ibose  which  derive  their  effect  from  the  statute  of  uses  ; 
but  of  which  only  one  part  is  derived  from  that  statute,  and  the 
other  from  the  principles  of  the  common  law.  It  is  called  a 
lease  and  release,  but  is  in  fact  a  bargain  and  sale  for  a  year, 
and  a  common  law  release,  operatiug  by  way  of  enlargement ; 
and  owes  its  rise  to  the  following  circumstances. 

2.  The  framers  of  the  statute  of  uses  foresaw  that  freehold 
estates  would  thenceforth  become  transferrable  by  parol  only, 
without  any  form  or  ceremony  whatever.  The  statute  of  enrol- 
ments was  therefore  made  in  the  same  parliament,  which  would 
have  introduced  an  almost  universal  register  of  conveyances  of 
real  estates,  but  for  the  omission  of  bargains  and  sales  for  terms 
of  years. 
t  Mod.  35f.  3-  In  the  times  of  Hen«  YI.  and  Edw.  lY.,  it  was  not  unusual 
*  143  to  transfer    freehold  estates    in  the  following    *manner.    A 

deed  of  lease  was  made  to  the  intended  purchaser,  for  three 
or  four  years,  and  after  he  had  entered  into  possession,  a  deed 
of  release  of  the  inheritance  was  executed  to  him,  which  operat- 
ed to  enlarge  his  estate  into  a  fee  simple. 

4.  When  it  was  observed  that  the  statute  of  uses  transfer- 
1  Infet  n\h  ^^^  ^^  actual  possession,  without  entry,  the  idea  of  a  lease  and 
B.  1.  release  was  adopted.    A  bargain  and  sale  for  a  year  was  made 

CwfTkifrti     ^y  *^®  vendor,  to  the  person  to  whom  the  lands  were  to  be  con- 
e.  19.       *    veyed ;  by  this  a  use  was  raised  in  the  bargainee,  without  any 
enrolment,  to  which  the  statute    transferred  the    possession. 
Thus  the  bargadnee  became  immediately  capable  of  accepting  a 
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release  of  the  freehold  and  reversion ;  and  accordingly  a  re* 
lease  was  made  to  him,  dated  the  day  next  after  the  day  of  the 
date  of  the  bargain  and  sale.  All  tiiis  was  considered  as  equal 
to  f|  feofiment. 

5.  Fabian  Philips    says,  this  conrayance  was  at  first  only '^'^^^  <^|> 
purposely  contrived  by  Serjeant  Moore,  at  the  request  of  Lord    ^^  ^'* 
Norrisy  to  the  end  that  some  of  his  kindred  or  near  relations 
should  not  take  notice,  by  any  search  of  public  records,  what 
eonveyance  or  settlement  he  should  make  of  his  estate. 
.  6.  The  validity    of   this  conveyance    was    formerly    much  *  Mod.  25«» 
doubted*     Mr.  Noy  was  of  opinion  that  it  could  not  be  sup- 
ported without  an  actual  entry  by  the  bargainee.     But  it  was 
resolved  in  IS  Ja.  L,  by  the  Chief  Justices  Montague  and  How- 
ard,  and  Chief  Baron  IVnfield,  that  upon  a  deed  of  bargain  Maton,   ^* 
and  sale  for  years  of  land,  though  the  bargainee  never  entered,  Cro.  Ja.  604. 
if  afterwards  the  bargainor  makes  a  grant  of  the  reversion,  |J^    ^^' 
reciting  the  lease,  td  divers  uses,  it  was  a  good  conveyance  of         *  144 
the  reversion.    And  in  a  subsequent  ^case,  where  there  was  a  Barker  r. 
bargainand  sale  for  years,  followed  by  a  release,  judgment  was  2  m!^*.  24S.' 
given — ^^  That  the  lease  being  within  the  statute  of  uses,  there 
was  no  need  of  an  actual  entry,  to  make  the  lessee  capable  of 
the  release  ;   for  by  virtue  of  the  statute  he  shall,  be  adjudged  to. 
be  in  actual  possession.? 

7.  It  is  said  by  Lord  Ch.  J.   North,  that  be  had  known  it  1  Fraem.zst. 
ruled  sereral  times^  tliat  a  kase  and  release  in  the  same  deed 

was  a  good  conveyance ;  for  priority  should  be  supposed.     And  ^^^^  ^' 
the  words  demise,  grant,  and  to  farm  let,  for  six  months,  reserv-  2  Mod.  252. 
ing  a  pepper-corn  rent,  have  been  held  to  amount  to  a  good  bar- 
gain and  sale  to  ground  a  release. 

8.  The  recital  of  a  lease  for  a  yea)*,  m  a  deed  of  release,  q]^^*.  4^* 
is  good  evidence  of  such  lease   against  the  releasor,  and  all 
claiming  under  him  ;  but  not  against  strangs^s  ;  without  prov- 
ing that  there  was  such  a  deed,  and  that  it  was  lost  or  destroyed. 

9.  Every  person  capable  of  being  seised  to  the  use  of  another  Who  may 
may  convey  by  lease  and  release  ;  but  neither  the  king,  nor  a  ^'^^^^  **'• 
queen  regnant,  can  convey  in  this  manner,  nor  can  a  corporation,  ^^^  ^^  g 
for  the  reason  afaready  mentioned.  11 6.*  * 

10.  Every  species  of  property  that  is  capable  of  being  <5on- ^^**  "jJJ^^ 
veyed  to  uses,  may  be  the  subject  of  a  lease  and  release. 

1  \.  Not  only  estates  in  possession,  but  estates  in  remainder  a^^^  *Ji^^ 
and  reversion,  may  be  conveyed  by  lease  and  release :  this  point  and  R^rer- 
b  fully  proved  by  Mr.  Booth  m  an  opinion  which  has  been  "^'** 
printed.     He  admits  Lord  Coke's  position  that  a  release  can-  Cases  and 
not  work  without  a  possession ;  but  contends  he  only  means  ^^^^^4^ 
that  th^  estate,  upon  which  the  release  is  to  work,  must  be  a  vest- 1  insK  270  a. 
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*  145  ed  estate ;  for  in  the  same  fotio  Lord  ^Coke  says — **  If  a  man 

make  a  lease  for  years^  remainder  for  years,  and  the  first  lea- 
see enters,  a  release  to  him  in  the  remainder  ifbr  years  is  good, 
to  enlarge  his  estate :''  which  showed  his  opinion  to  be,  that  it 
is  not  necessary  the  estate  to  be  enlarged  should  be  in  actual 
possession,  and  that  it  sufficed  if  it  was  a  vested  estate,  divided 
from  the  possession. 

12.  In  the  case  of  Shortridge  v.  Lamplugh,  which  will  be 
<  ^'f'  stated  in  a  subsequent  part  of  this  chapter,  the  person  who  con- 

veyed by  lease  and  release,  had  only  a  reversion  expectant  on  a 
term  for  years  :  and  this  circumstance  does  not  appear  to  bare 
been  noticed  either  by  the  counsel,  or  the  judges. 
1*18.'  ^'  '  IS*  Estates  in  remainder  and  reversion  expectant  on  estates 

for  lives,  may  be  conveyed  by  lease  and  release  :  but  in  cases  of 
this  kind  it  is  inaccurate  to  say  that  the  releasee  is  in  the  actual 
1 1nst  270  a.  possession  of  the  premises  ;  the  proper  expression  being,  that 
^'  they  are  actually  vested  in  him  by  virtue  of  the  bargain  and  sale, 

Tnoorporeai     ^^^  ^^  operation  of  the  statute  of  uses. 
Heredita-  14.  Incorporeal  hereditaments,  such  as   advowsons,  tithes, 

***"**'       -   rents,  &c.,  may  be  conveyed  by  lease  and  release,  because  they 
are  expressly  named  in  the  statute  of  uses,  or  comprised  under 
Wbat'consid*  ^  general  word  hereditaments. 

•ration  ne-         15.  Although  no  use  can  be  raised  on  a  bargain  and  sale 
ctNary.  without  a  pecuniary  consideration  ;  yet  when  the  conveyance  by 

lease  and  release  became  a  common  assurance,  only  a  nominal 
Barker  v.  Consideration  of  five  shillings  was  mentioned  in  the  bargain  and 
Keate,  sale ;  and  even  a  reservation  of  a  pepper-com  rent  has  been  held 

%  Mod.  s       ^  sufficient  consideration  to  raise  a  use  in  a  baiyaia  and  sale  to 
ground  a  release. 

16.  There  is  no  necessity  for  expressing  any  consideration  in 

*  146  a  deed  of  release  to  a  bargainee  for  *years  ;  because  it  operates 

as  a  common  law  conveyance. 

Shortridge  ^       17.  In  a  Writ  of  error  from  the  common  Pleas,  the  case  was^ 

^Ld. Raym. *  that  T.  Ashby  demised  the  lands  in  question  for  61  years,  re- 

^^^  serving  rent ;  afterwards  he  bargained  and  sold  them  for  five 

shillings  to  Sir  W.  M.  for  one  year ;  and  by  another  indenture, 

dated  the  day  after,  he  released  and  confirmed  them  to  Sir  W.  M. 

in  fee  ;  it  was  resolved  that  the  estate  was  well  vested  in  the 

releasee,  though  no  consideration  was  mentioned  in  the  release. 

Doei  not  18.  A  conveyance  by  lease  and  release  does  not*  devest  any 

devest  any     estate,  or  create  a  discontinuance  or  forfeiture ;  for  Littleton 

1 60o!'  says,—*"  By  force  of  a  release  nothing  shall  pass  but  the  right 

(iWaita.  493.  which  he  may  lawfully  and  rightfiilly  release,  without  hurt  or 

Vandavulr.J'  damage  to  other  persons,  who  shall'have  right  thei«m,  after  ^'^ 
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decease.''  And  in  a  subaeqiiant  9aQUoii  \m  «aySi-^'Mf  ta«  eoe. 
aant  in  tai]  lets  tlie  land  to  Another  for  t«nn  o{  year%  by  Ibroe 
whereof  the  lessee  bath  possessioD,  and  tbe  tfnMt  in  tail  re- 
leases  all  his  right  in  the  same  land,  to  bold  to  the  lesi^a  and 
•bis  heirs  for  ever,  thb  is  no  discontfaiiianM :  but  after  the  de« 
cease  of  the  tenant  in  tail,  his  issue  may  Qnjber  i  for  by  soch  ra^ 
lease  nothing  passed  but  for  term  of  the  life  of  the  tenant  in  tail.'' 

1 9.  This  conveyance  will  not,  for  the  same  reason  destroy  a  p®*™*»  ^••**' 
contingent  remainder :  therefore  if  a  person  is  tenant  for  life,  wiiUi  R^p. 
with  a  contingent  remainder  depending  on  his  estate,  and  he  ^^^*  . 
conveys  in  fee  by  lease  and  release,  the  contingent  remainder 

will  not  be  destroyed. 

20.  A  release  may  be  to  uses,  as  will  be  shown  in  the  next  Um  resalti  ^ 
chapter ;  but  it  has  been  doubted  whether  there  can  be  a  result*  ^  it. 

mg  use  upon  a  lease  and  release.  ^  1^,^ 

*In  the  case  of  Sbortridge  v.  Lamplugh,  it  was  held,  that  ifa  ^  salk.  67S. 
lease  and  release  was  pleaded  to  A.  and  his  heirs,  and  no  con-  ^  Mod.  76i. 
sideration  appeared,  nor  any  declaration  of  uses,  it  should  be  in- 
tended to  be  to  the  use  of  the  releasee  :  and  Powell,  Just  said 
he  was  not  satisfied  that  the  nature  of  thb  conveyance  would  ad* 
mit  of  a  resulting  use,  though  much  used  to  raise  uses  upon  to 
a  third  person,  by  express  words ;  yet,  in  strictness,  it  was  a^ 
common  law  conveyance  :  and  if  a  lease  was  made  for  40  years, 
and  a  release  thereon,  without  consideration,  or  limitation  of  any 
use,  it  could  not  be  contended  to  be  to  the  use  of  the  lessor  \  for 
the  very  extinguishing  the  estate  of  the  lessee,  was  a  good  con- 
sideration. 

2 1 .  Without  questioning  the  case  put  by  Powell,  it  may  be 
fairly  contended,  that  in  the  case  of  a  bargain  and  sale  for  a  year, 
for  a  nominal  consideration,  with  a  release  thereon,  without  any 
consideration,  the  use  would  result,  if  no  use  was  declared  ;  for 
the  extinguishment  of  a  term  of  this  kind  could  not  be  deemed  a 
consideration  ;  therefore  there  could  be  no  ground  for  contend-  s«od«noii 
ing  against  the  use  resulting  in  this  case,  as  well  as  upon  a  Umi,  v.  S. 
feoffment.     And  Lord  Holt  and  Powell  agreed,  that  if  ther6  *^' 
were  a  particular  use  declared  on  the  release,  the  rest  would  re-  7  IMod.  77. 
suit. 

22.  In  cases  of  conveyances  derived  from  the  statute  of  uses,  .p^  ^^foA  ths 
it  is  said  that  the  feoffees  or  releasees  are  entitled  to  the  posses-  Title  desdi 
sion  of  the  title  deeds,  because  they  formerly  belonged  to  the  \^l^\  ^ 
feoffees  Iq  uses,  in  order  that  they  might  be  enabled  to  defend  the  n.  4. 

title  to  the  land ;  and  though  now,  the  statute  of  uses  transfers 
the  legal  estate  to  the  cestui  f  tie  use^  yet  it  does  not  transfer  the 
Vol.     IV.  66 
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deeds.     This  doctrine  is  very  questionable,  as  feoffees  and  relea- 
*  148  sees  to  uses  *bave  only  a  seisin  of  an  instant,  and  are  never  called 

upon  to  defend  the  land ;  and  it  seems  reasonable  to  suppose, 
that  where  a  statute  transfers  the  legal  seisin  of  the  lands  from 
one  person  to  another,  it  should  also  transfer  the  deeds  relating 
to  the  title  of  such  lands ;  as  they  must  be  totally  useless  in  the 
hands  of  a  person  who  has  no  interest  in  the  estate. 


TITLE  XXXII. 


DEED. 


CHAP.  XII. 


Of  Declaraticns  of  Uses, 


1.  Origin  and  Nalare  of. 

2.  Mait  be  bj  Deed  or  Writiog. 
5.  No  technical  Words  neceasary. 

8.  How  the  lands  should  be  describ- 

ed. 

9.  No  consideration  necessary. 
11.  Deeds  to  lead  Uses.  - 

18.  Deeds  to  declare  Uses* 
27.  Who  may  declare  Uses* 


28.  Infants. 

St.  Mairied  Women. 

37.  Idiots  and  Lunatics* 

b.  The  right  to  declare  Uses  ii  co-ex- 
tensive with  the  Estate. 

42.  Uses  may  be  declared  on  a  Lease 
and  Release. 

44.  The  Releasee  cannot  dissent 


Section  1. 


WITH  respect  to  those  conveyances  derived  from  the  J'^'"  ^* 
statute  of  uses,  which  are  said  to  operate  hy  transmutation  of 
possessbn,  they  owe  their  effect  to  the  following  principles*  Tit  il.  «•  4» 
Where  lands  are  conveyed  by  feoffment,  fine,  or  recovery,  the 
legal  seisin  and  estate  becomes  vested  by  these  conveyances  in 
the  feoffee,  cognizee,  or  recoveror  ;  but  if  the  owner  of  the  es- 
tate declares  his  intention  that  such  feoffment,  fine,  or  recovery 
shall  enure  to  the  use  of  a  third  person,  a  use  will  immediately 
arise  to  such  third  person,  out  of  the  seisin  of  the  feoffee,  cogni- 
zee, or  recoveror,  and  the  statute  will  transfer  the  actual  posses^ 
sion  to  such  use,  without  any  entry  or  claim. 

2.  Uses  might  formerly  have  been  declared  by  parol*     But  Matt  be  by 
it  is  enacted  by  the  statute  of  frauds,  *29  Cha.  II*  c.  6*  §  7.  writinr. 
^*  That  all  declarations  or  creations  of  trusts  or  confidences  of         **150 
any  lands,  tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  party,  who  is  by  law  en- 
abled to  declare  such  trust,  or  by  his  last  will  in  writing;  or  elsi 
they  shall  be  utterly  void  and  of  none  effect*' 

S.  It  has  been  long  settled,  that  the  word  trust,  in  this  stat- 
ute, comprehends  uses ;  and  Lord  Holt  says,  "  Wq.  take  trusts  Holt^t  Rap. 
and  uses  to  be  the  same,  in  respect  of  trusts  in  their  larger  ex-  T^j^^  197. 
tent,  and  so  within  the  statute '' 

4.  It  was  not  absolutely  necessary,  under  the  words  of  this  7  Med.  7S. 
aot»  that  a  declaration  of  uses  should  be  by  deed ;  for  Lord  Holt 
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infra,  1 28.  has  said,  that  8inc«  the  statute  of  frauds,  uses  might  he  declared 
hy  writing  only,  without  seal.  But  there  has  been  another  act 
on  this  subject,  which  will  be  stated  hereafter. 
Wordi^necM-  ^-  No  technical  words  are  required  in  a  declaration  of  uses : 
nry.  •  and  Lord  Holt  has  ^aid,  that  it  is  not  er^^n  necessary  to  insert 
2  00*'  ^^"'  the  word  use  in  the  declaration  of  uses  of  a  fine,  or  recorery ; 
3P.  Wmi.      for  that  any  kind  of  agreement  which  manifestly  shows  the  inteDt 

Di^V   foe  n.  ^^  ^^^  parties  will  be  sufficient 

HusMy's  6.  This  doctrine  is  conformable  to  the  law  as  it  stood  before 

Ab' 614.^^^  the  statute  of  frauds.     It  having  been  determined  in  2  James, 

that  a  will,  though  revoked,  should  operate  as  a  declaration  of 

Ltttwrch'  W.  ^^^  ^^*  ^f  ^  feoflfment. 

jonei,  7.'  ?•  In  conformity  to  this  doctrine,  it  is  laid  down  by  Liord 


1  Ld.  RapB.   Holt,  cargwndoy  that  if  A.  bargains  and  sells  to  B.  and  Us  heirs, 

291.  and  the  deed  is  not  enrolled,  of  if  a  deed  of  feoffment  is  not  exe- 

*  cuted  by  livery,  and  a  fine  is  levied  between  the  same  parties, 

tbe  deed  of  bargain  and  sale,  or  feoffment,  will  declare  the  uses 

*  151  of  the  fibe. 

How  the  *8.  In  a  declaration  of  the  uses  of  a  fine  or  recovery,  the 

Lands  should  lands  ought  to  be  described  with  as  much  minuteness  and  acca- 
•  escn  0  .  ^^y  ^^  .^  ^  feoffment  or  release.    For  as  lands  are  described 
in  a  fine  or  recovery  in  the  same  manner  as  in  a  pnzeipe  quod 
reddut ;  that  is,  only  by  the  number  of  messuages,  cottages, 
acres  of  arable,  meadow,  and  pasture,  &c. ;  it  is  proper  to  have 
Vide  Tit.       ^  more  particular  description  in  the  declaration  of  uses ;  which 
35  k  36.         ig  the  measure  that  usually  guides  juries  in  ascertaining  the  es- 
tates comprised  in  a  fine  or  recovery.     And  there  are  many  in- 
stances, where  the  Court  of  Common  Pleas  has  directed  the  de- 
scription of  lands,  in  fines  and  recoveries,  to  be  amended,  in 
conformity  to  the  deed  of  uses.     Hence  arises  an  obvious  pro- 
priety id  connecting  the  description  in  the  fine  and  recovery 
with  that  in  the  deed.     There  is  also  an  advantage  in  stating 

No  CoBsldo-  '^  ^^^  ^^^^  ^^^  description  contained  in  the  fine  or  recovery* 
ration  x^caf^      9.  No  consideration  is  necessary  to  raise  a  use  on  a  fine  or 
'^'7*  recovery,  although  in  the  case  of  a  bargain  and  sale,  and  cove- 

nant to  stand  seised,  it  has  been  shown,  that  a  consideration  is 
1  Fnst  153  h.  ^"^^^^^^^y  necessary.  The  reason  of  tWs  difference  is  thus  cx- 
n.  8.  *  plained  by  Mr.  Hai^graye.     In  tbe  case  of  a  declaration  of  uses, 

the  estate  is  passed  completely  from  the  grantor,  ^dthout  tbe 
aid  of  a  court  of  equity ;  therefore  it  is  immaterial  whether  the 
use  declared  on  the  estate  is  gratuitous  or  not ;  it  being  suffi- 
cient that  the  grantees  receive  it  coupled  with  a  trust  or  use. 
But  ia  the  case  of  a  bargain  and  sale,  or  covenant  to  stand 
seised,  the  transaction  rests  in  covenant  or  agreement  between 
the  covenantor  or  bargainor,  and  the  cestui  que  use  ;  and  if  the 
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eoventint  or  agreement  was  not  foanded  on  the  consideration  of 
bk>6d,  or  a  valuable  consideration,  such  as  marriage,  or  money^ 
our   counts  "^of  equity,  which,  till  the  stat  27  Hen.  Till,  had  *  158 

the  sole  cognizance  of  uses,  would  not  interpose  to  compel  the 
performance.  In  fewer  wprds,  Chancery  would  enforce  uses 
annexed  to  a  perfect  gift,  however  gratuitous  they  might  be : 
bat  not.  those  resting  on  a  ndced  6ontract>  without  even  so  much 
as  the  consideration  of  blood  to  maintain  them. 

10.  It  has  been  coated,  that  no  use  will  arise,  on  a  covenant  «•  lO.  $  fo. 
to  stand  seised,  to  an  illegitimate  child.     GQbert  says,  if  a  man  umi,  807. 
covenants  by  indenture,  in  consideration  of  love  and  affection, 

blood  and  marriage,  of  his  bastard  daughter ;  though  this  be 
not  a  sufficient  consideration  to  raise  a  use  upon  a  covenant ; 
yet  it  is  expressive  of  the  intent  of  the  party,  and  therefore 
shall  serve  as  a  sufficient  declaration  of  a  use  upon  a  fine,  where 
there  needs  no  consideration. 

11.  Where  deeds  are  executed  prior  to  tiie  levying  fines  or  leadUMs. 
\  suffering  recoveries,  (for  feoffments  to  uses  are  now  disused,) 

\  they  are  called  deeds  to  lead  the  uses  ;  and  where  they  are  exe* 
cuted  subsequent  to  a  fine  or  recovery,  they  are  then  called  deeds 
to  declare  the  uses  of  them. 

1 2.  With  respect  to  deeds  to  lead  uses,  it  was  resolved  in  1  Rathi^»a^ 
Jac.  I. — 1^.  That  although  they  were  but  directory,  and  did  Caie,  6  Rep. 
not  bind  the  estate  or  interest  of  the  land,  yet  if  the  fine  or  re*  ** ' 
eovery  was  pursued,  according  to  the  indentures,  they  could  not 

be  any  bare  averment  against  the  indentures,  that  after  the  mak- 
ing of  them,  and  before  the  assurance,  it  was  agreed  that  the 
assurance  should  be  to  other  uses.  But  if  another  agreement 
was  made  by  writing,  or  by  other  matter,  previous  to  the  fine  or 
recovery,  as  high  or  higher ;  then  the  last  agreement  should 
stand. 

2P.  If  the  form  of  the  mdentures  was  not  pursued  as  to  the 
quantity  of  land,  or  the  time  within  wluch,  *&c.  ;  in  these  cases  *  15S 

an  averment  without  writing  might  be  made,  that  the  fine  or 
recovery  was  to  another  use  or  intent  than  was  contained  in  the 
indenture.  For  inasnmch  as  the  indentures  were  not  pursued, 
it  was  reasonable  that  the  parties  should  be  admitted  to  show  the 
cause  why  they  were  not  pursued,  by  reason  of  the  new  agree- 
ment subsequent ;  which  m  such  case  might  be  as  well  by  word 
as  by  writing* 

iP.  That  although  the  indentures  were  not  pursued,  in  cir- 
cumstance of  time,  quantity,  person,  and  the  like  ;  yet  if  no  oth* 
er  new  mean  agreement  could  be  proved,  the  assurance  should 
be,  in  judgment  of  law,  to  the  use  contained  in  the  indenture. 


.^ 
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ity  tenn  1695.  Afterwards,  but  in  ihat  term,  in  consideratiofi 
of  more  money,  they  joined  in  a  coofreyance  of  the  equity  of  re- 
demption ;  and  covenanted  that  the  fine  which  had  been  lermd 
should  be  to  the  useci  of  this  last  deed 

Lord  Hardwicke  was  inclined  id  think;  as  the  coYenant  to 
levy  the  fine  under  the  first  deed  was  confined  to  a  particular 
term,  and  the  fine  was  not  levied  till  aRer  that,  the  husband  and 
wife  mig^ht,  by  the  deed  in  1  €95,  covenant  that  the  fine  which 
had  been  levied  should  be  to  the  uses  of  the  latter  deed ;  and 
that  the  former  deed  might  be  laid  out  of  the  case,  as  the  cove* 
nant  for  levying  the  fine  in  Easter  term  was  not  s^^ly  pursued. 
16*  A  second  deed  to  lead  the  uses  of  a  fine  or  recovery  must 
be  executed  by  all  those  who  were  parties  to  the  first  deed»  and 
were  concerned  in  interest,  in  order  to  render  the  first  deed  void* 
stapliton/*        ^  '^'  Pliilip  Stapilton  being  tenant  for  ninety-nine  years,  if  he 
1  Atk.  f.        should  so  long  live,  with  remainder  to  trustees  to  preserve  con- 
157         tangent  remainders,  remainder  *  to  his  first  and  oth^r  sons,  and 
having  two  sons,  Henry  and  Philip ;  the  fiaither  and  aons^  by 
deeds  of  lease  and  release,  dated  the  9th  and  10th  September 
1724,  conveyed  the  premises  to  two  persons  as  tenantetothe 
prmcipef  for  die  purpose  of  suffering  a  common  recovery,  which 
was  to  enure,  as  to  part,  to  the  use  of  Philip  the  iatber  for  li^ 
reminder  to  Henry  the  son  for  life,  remainder  to  bis  first  and 
other  sons  in  tail,  reminder  to  Philip  the  son  for  life,  remain- 
der to  his  first  and  other  sons  in  tail,  &c.     There  were  cove* 
nants  to  sufier  a  recovery  within  twelve  months,  and  likewise 
for  further  assurances.     Before  any  recovery  was  suffered,  He»- 
ry  the  son  died,  leaving  issue  Henry  the  plainti£     Afterwards, 
by  lease  and  release,  l£th  and  ISth  April  1725,  to  which  the 
heir  of  the  surviving  trustee  in  the  original  settlement  of  1661 
was  a  party,  Philip  the  father  and  Philip  the  son  covenanted  to 
suffer  a  recovery  of  the  same  premises,  to  the  use  (as  to  part)  of 
Philip  the  father,  his  heirs  and  assigns ;  aind  as  to  the  other 
part,  to  the  use  of  Philip  the  father  for  He,  remainder  to  PbBip 
the  son  m  fee. 

In  trinity  term  1725,  a  recovery  was  suffered,  in  which  were 
the  same  tenant  to  the  ;w*cedpe,  the  same  demandant  and  vouchf 
.  ees  (except  Henry,  who  was  dead),  as  were  covenanted  to  be  by 
the  first  deed.  It  was  likewise  steered  within  twdve  montiH 
after  the  execution  of  the  first  deed.  It  was  proved  m  ibe  canse^ 
that  Henry  the  son,  who  died  before  the  recovery  was  suffered, 
was  a  bastard ;  and  the  question  was,  whether  the  son  of  Heniy 
was  entitled  to  the  premises  under  J^e  declaration  of  uses  made 
in  the  year  1724  %  or  whether  that  declaration  was  aveided  by 
the  subsequent  declaration  in  1725  ? 
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Lord  Hardwicke. — ^The  first  question  in  this  case  is,  *wheth«  *  158 
er  the  lease  and  release  of  the  9th  and  10th  of  September  1724, 
will  amount  to  a  good  declaration  of  the  uses  of  the  i:ecoyery, 
notwithstanding  the  subsequent  deed  of  April  1725  1  I  am 
strongly  inclined  to  think  that  the  lease  and  release  of  1724» 
will  amount  to  a  good  declaratbn  of  the  uses  of  the  recovery. 
This  question  depends  on  the  construction  of  law  and  the  author- 
ity of  cases  upon  the  declaration  of  uses.  It  is  true,  where 
there  is  an  agreement  to  suffer  a  recovery  and  uses  are  declared, 
if  the  recovery  is  afterwards  suffered,  though  it  varies  in  point 
of  time  from  the  recovery  covenanted  to  be  suffered ;  yet  if 
there  be  no  subsequent  declaration  of  uses,  the  recovery  will 
enure  to  the  uses  so  declared  ;  and  before  the  statute  of  frauds, 
if  the  deed  declaring  the  uses  had  not  been  pursued,  a  parol 
declaration  of  the  uses  would  have  been  admitted  ;  but  if  there 
was  a  deed  declaring  the  uses,  and  the  recovery  was  suffered  ac- 
cordingly, that  would,  before  the  statute,  have  excluded  a  parol 
declaration  of  new  uses.  But  even  now  there  may  be  a  subse- 
quent declaration  of  other  uses,  but  that  declaration  must  be  in 
writing,  and  such  a  new  declaration  of  uses  depends  upon 
the  agreement  of  the  parties :  therefore,  though  it  was  said 
at  the  bar,  that  the  declaration  of  uses  is  in  the  power  of  the 
tenant  in  tail,  and  that  he  may  declare  new  uses,  I  take  that 
not  to  be  law ;  for  such  subsequent  declaration  of  uses  must 
be  by  all  the  parties  concerned  in  interest  And  in  the  case  of 
the  Countess  of  Rutland,  it  is  not  laid  down  that  the  tenant  in  5  ^^p,  ^s, 
tail  may  declare  new  uses,  but  it  is  said,  whilst  it  is  direeUny  on- 
ly, neto  uses  may  be  declared  ^  and  the  meaning  of  that,  is,  that 
as  the  new  uses  must  arise  out  of  the  agreement  of  the  parties, 
the  parties  may  change  the  uses,  but  that  must  be  done  by  the 
mutual  consent  of  *all  the  parties  concerned  in  interest ;  and  in  *  160 

that  case  it  was  a  mutual  agreement  of  all  the  parties.  But  in 
the  present  case,  the  second  agreement  not  being  between  all 
the  parties  concerned  in  interest,  ought  not  to  controul  the  first 
declaration,  and  especially  as  the  recovery  was  suffered  within 
the  time  prescribed  by  the  first  deed,  and  between  the  same  de- 
mandant and  tenant  n.  j      ^ 

18.  With  respect  to  deeds  executed  subsequent  to  a  fine  or  clanUMi.** 
recovery,  it  was  formerly  doubted  whether  they  could  operate  so 
as  to  direct  the  uses  of  such  prior  fine  or  recovery ;  because 
where  a  fine  was  levied,  or  a  recovery  suffered  without  any  con- 
sideration, the  use  immediately  resulted  ;  and  when  the  use  was  Tit  ll.e.  4 
once  vested,  it  was  doubted  whether  it  could  afterwards  be  Idi-  ^ 

vested,  by  any  subsequent  declaration.     But  it  was  resolved  in  q^^ 
S  &  4  PHI.  &  Mary,  that  a  deed  executed  four  years  after  a  re-  J>7^'t  1S«. 
covery,  was  sufficient  to  declare  the  uses  of  it     And  in  a  subse* 
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Pownman'f     quent  ca§c,   88  Eliz.,  it  was  resolyed  by  the  Court  of  C.  P. 
7  *.**       *^  ^^^^  ^^  indenture  subsequent  was  sufficient  to  direct  and  declare 
the  uses  of  a  precedent  recovery. 

19.  A  deed  of  this  kind  must  howerer  refer  to  the  recovery  ; 
for  if  there  be  a  variance  between  the  deed  and  the  recovery,  the 
deed  will  not  operate  as  a  declaration  of  the  uses  of  such  recov- 
ery, 
w^****^!^'      *^'  "^^^  where  a  person  suffered  a  recovery,  Oct.  Mich.  S. 
fRoU.Ab.*    Edw.  YL,  andan  indenture  was  made  on  the  14th  November 
709.  following,  in  which  it  was  expressed  that  all  recoveries  thereaf- 

ter to  be  suffered  between  the  parties,  should  be  to  the  uses  con- 
tained in  that  indenture :  it  was  held  that  the  recovery  suffered 
before,  should  not  be  to  the  use  of  that  indenture,  though  all 
*  160  Michaelmas  term  was  but  one  dsy  in  law ;  *for  the  word  there- 

Stapiehm       after,  excluded  all  recoveries  before  suffered,  without  an  aver^ 
PrecTinbha.  u^^i^t  of  the  intent. 

W4i  21.  A  deed  to  declare  the  uses  of  a  recovery  may  be  control- 

led by  a  subsequent  one. 
VaTtior*t  ^2*  ^  f®°^^  ^1^  before  the  statute  of  uses,  suffered  a  recove- 

©*»•»  ry,  and  intending  to  marry  A.  B.,  she  before  the  marriage,  exe- 

^*'*  cuted  an  indenture  declaring  the  use  of  the  recovery  to  herself 

and  A.  B.  and  their  heirs.  The  recoverors  having  notice  of  the 
indenture  and  marriage,  executed  an  estate  to  the  husband  and 
wife,  and  their  heirs.  ^Afterwards  the  husband  and  wife,  by 
Other  indentures,  declared  that  the  first  indentures  were  mista- 
ken, for  that  the  use  should  have  been  to  the  heirs  of  their  two 
bodies,  remainder  to  the  heirs  of  the  wife  ;  and  they  covenanted 
and  agreed  to  stand  seised  to  the  use  of  themselves  in  tail,  and 
after  to  the  right  heirs  of  the  wife. 

^  It  was  held  that  the  first  indenture  was  corrected  by  the  sec- 
ond ;  and  the  first  use  sufiiciently  altered,  without  estate  execu- 
ted 

SS.  By  the  statute  4  Ann.  c.  16.  $  15.  reciting  that  it  had 
been  doubted  whether,  since  the  statute  of  frauds,  the  declara- 
tions or  creations  of  uses,  trusts,  or  confidences  of  any  fines  or 
recoveries,  manifested  by  deed,  made  after  the  levying  or  suffer* 
ing  of  such  fines  or  recoveries,  were  good  and  effectual  in  law ; 
it  is  thereby  declared,  **  that  all  declarations  or  creations  of  any 
uses,  trusts,  or  confidences  of  any  fines  or  common  recoveries  of 
any  lands,  &c.,  manifested  and  proved  by  any  deed  then  made  or 
thereafter  to  be  made,  by  the  party  who  was  by  law  enabled  to 
declare  such  uses  or  trusts,  after  the  levying  or  suffering  any 
such  fines  or  recoveries ;  were  and  should  be  as  good  and  effec- 
tual m  the  law«  as  if  the  said  act  had  not  been  made. 
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^^24.  A.  and  B.  his  wife  levied  a  fine^  and  four  years  after  *  161 

they,  by  deed,  declared  the  use  of  it,  in  which  were  the  follow*  BaihellT. 
ing  words : — "  All  and  every  fine  or  fines  levied  or  to  be  levied  MoSriSe. 
shall  be  to. the  uses  of  the  deed."    The  Court  held  that  this  was  Hoiri  R. 
a  good  declaration  of  the  use  of  the  fine ;  the  jury  having  found  '^^^ 
that  the  fine  was  levied  to  the  uses  therein  declared ;  and  that, 
notwithstanding  the  statute  of  frauds,  a  subsequent  deed  was  as 
good  as  it  was  before  that  statute  was  made.     It  is  evident  that  g  ^      . 
this  determination  was  founded  on  the  statute  4  Ann. ;  though  6iib.'uM^ 
it  is  not  mentioned."  ^^^* 

25.  It  is  observable  that  in  the  statute  4  Ann.  the  word  deed 
only  is  used,  and  the  word  writing  omitted;  firom  which  it  has  .. 
been  contended  that  a  deed  is  now  necessary  in  all  cases  to  de- 
clare the  uses  of  a  fine  or  recovery :  but  this  statute  does  not 
repeal  the  7th  section  of  the  statute  of  frauds,  being  only  ex- 
planatory of  it ;  and  if  taken  literally  can  only  be  extended  to 
declarations  of  uses  made  subsequent  to  a  fine  or  recovery,  and 
Bot  to  those  made  before, 

36.  It  is  now  the  usual  practice  where  a  fine  is  intended  to 
be  levied  to  uses,  to  execute  a  deed  previous  to  the  fine  in  which 
the  intended  cognizor  covenants  to  levy  a  fine,  and  a  declaration 
is  inserted  in  the  deed,  of  the  uses  to  which  the  fine,  when  levied, 
shall  enure.  Where  a  recovery  is  intended  to  be  suffered,  a  deed 
is  previously  executed  to  make  a  tenant  to  the  prtBcipe^  in  wluch 
is  contained  an  agreement  to  suffer  a  recovery,  and  a  declara- 
tion of  the  uses  of  it. 

27.  With  respect  to  the  persons  who  are  capable  of  declaring  ^^^  „„^-  ^_ 
uses ;  not  only  all  those  to  whom  the  law  gives  a  disposing  pow**  clan  Ums. 
er  are  capable  of  declaring  uses ;  but  also  some  who  are  inca- 
pacitated firom  conveying  *their  estates  by  any  of  the  common         *  162 
modes  of  assurance. 

28.  If  an  infant  levies  a  fine,  and  declares  the  use  of  it,  such  ^^it^*. 
declarations  shall  bind  him,  as  long  as  the  fine  remains  in  force :  Cem,  2  Rep. 
for  inasmuch  as  he  was  admitted  by  the  judges  to  levy  a  fine,  the  l^'fr/Tif  ^ 
law  will  permit  him  to  declare  the  use  of  it,  and  such  declara«  c  5. 

tion  will  be  valid  as  long  as  the  fine. 

29.  But  an  agreement  by  an  infant  to  levy  a  fine  and  suffer  a 
recovery,  when  he  came  of  age,  to  certain  uses,  will  not  operate 
as  a  declaration  of  the  uses  of  such  fine  or  recovery. 

30.  Thus  in  the  case  of  Nightmgale  v.  Ferrers,  a  question  Titii.c.  4. 
arose  whether  the  agreement  entered  into  by  Lord  Ferrers's  '  ^' 

son  lichen  an  infant,  amounted  to  a  declaration  of  the  uses  of  the 
fine  and  recovery ;  and  it  was  declared  by  Sir  J.  Jekyll.that  it 
cBd  not 
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Frost  T.  Wol- 
Ten  ton, 
1  Stn.  94. 


Married 
Womeiif 
Tit  35,  36. 

Bary  t. 
Taylor, 
S  Roll.  Ab. 
798. 

5  Rep.  67  a. 
HaTering- 
toa*t  Case, 
Ow.  6. 
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Lttiher  T. 
Baoboagh, 
D/er,  290  6. 

Siranton  t. 
Raren, 
3  Atk.  105. 


Webb  T. 
Worifleld, 
S  Roll.  Ab. 
798. 


t  Rep.  57  b. 

Johnten  yr. 

Cotton, 

8kin.f76. 
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Beckwith*! 
Gate, 

t  Rap.  56. 


31.  An  infant  corenanted  to  levy  a  fine  by  a  particular  time, 
to  certain  usea.  Before  the  time  he  attained  his  fnll  age,  and 
kvied  the  fine,  and  by  another  deed  executed  after  he  attained 
Uis  full  age,  he  declared  it  to  be  to  other  uses.  The  Court  of 
C.  P.  held  that  the  last  deed  was  that  which  should  declare  the 
uses  of  the  fine. 

32.  As  a  married  woman  is  allowed  to  join  with  her  husband 
in  levying  a'fine,  and  suffering  a  recovery,  she  is  also  allowed 
to  join  with  him  in  declaring  the  uses  of  them  ;  and  although 
the  wife  be  an  infant,  yet  her  declaration  of  the  uses  of  a  fine,  if 
she  is  allowed  to  levy  one,  will  bind  her. 

If  a  husband  alone  declares  the  use  of  a  fine,  levied  by  him 
and  his  wife,  of  the  wife's  estate,  it  will  bind  the  wife,  unless 
her  dissent  appears  ;  for  when  she  joined  her  husband  in  the  fine, 
it  must  be  ^presumed  that  she  consented  to  the  declaration  of 
uses. 

If  a  wife  joins  her  husband  in  selling  her  estate,  and  after- 
wards joins  in  a  fine  of  it,  to  the  vendee  and  his  heirs  ;  it  will 
bind  her,  without  any  writing  proving  her  assent 

A  husband. and  wife  levied  a  fine  of  the  wife's  land  to  a  pur- 
chaser ;  afterwards  the  husband  alone  declared  the  uses  of  it ; 
the  question  was,  whether  the  wife  was  bound  by  the  declara* 
tion  of  uses. 

Lord  Hardwicke  said,  as  no  other  deed  was  shown  that  de- 
clared different  uses,  and  the  uses  declared  did  not  vary  from 
what  the  wife  intended,  it  should  bind  her :  therefore  the  bill 
whicK  she  had  brought,  after  an  acquiescence  of  fifteen  years, 
since  her  husband's  death,  for  possession ;  on  suggestion  that 
she  was  not  bound  by  the  fine,  as  she  did  not  join  in  the  decla- 
ration of  uses,  must  be  dismissed. 

Where  the  wife  dissents  from  her  husband's  declaration,  it 
will  be  void,  as  to  her  :  therefore  if  a  husband  and  wifb  levy  a 
fine  of  the  wife's  estate,  and  an  indenture  is  prepared  in  the 
name  of  the  husband  and  wife,  declaring  the  uses  of  such  fine, 
which  the  husband  seals  and  delivers,  but  the  wife  refuses  to  do 
so,  it  will  not  bind  her ;  because  her  refusal  to  execute  the  dec- 
laration of  uses  is  a  sufRcient  proof  of  her  dissent 

33.  A  declaration  of  the  uses  of  a  fine  or  recovery  by  a  mar* 
ried  woman  alone,  without  the  concurrence  of  her  husband,  ia 
void  ;  because  a  married  woman  being  sub  potestate  vtri,  cannot 
declare  the  use  wjthout  him. 

34.  Where  a  husband  and  wife  make  different  declaratioiis  of 
the  uses,  of  a  fine  or  recovery,  they  are  both  void. 

*35.  C.  K.  and  Eliz.  bis  wife  being  seised  of  lands  which 
were  the  estate  of  Eliz.,  an  indenture  was  executed  bj  Elis» 
without  the  consent  of  her  husband,  by  which  she  alone  dechr- 
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ed  the  uses  of  a  fine,  which  afterwards  ahould  be  levied.  E^ght 
years  after,  the  husband  executed  an  indenture,  without  the  as- 
sent of  his  wife,  by  which  uses  were  declared,  different  from 
those  contained  in  the  deed  executed  by  the  wife.  The  fine  was 
afterwards  levied  by  the  husband  and  wife  to  the  persons  men- 
tioned in  the  deed  executed  by  the  vnfe  ;  and  it  was  found, 
that  there  were  no  other  uses  declared.  Resolved,  that  both 
the  declarations  of  uses  were  void  ;  and  that  the  fine  enured  to 
the  use  of  the  wife  and  her  heirs. 

36.  It  was  also  resolved  in  this  case,  that  if  the  husband  2R«P*  ^8  «. 
and  wife  agree  in  the  declaration  of  the  uses  of  part  of  the  land, 
and  vary  in  the  declaration  of  the  residue,  it  will  be  good  for 
the  part  in  which  they  agree,  and  void  for  the  residue.  But 
if  there  be  a  variance  in  the  limitation  of  the  first  uses,  though 
there  be  a  similarity  in  the  limitation  of  the  subsequent  uses,  all 
is  void.  "  For  (says  Gilbert)  as  to  that  part  in  which  they  ^■"'  ^^^' 
both  agree,  all  the  requisites  are  found  necessary  to  make  a 
declaration,  and  the  defect  of  the  other  part  can  have  no  in- 
fluence on  that  which  is  good.  But  if  they  agree  in  the  limita- 
tions for  part  of  the  estate  in  the  land,  and  disagree  in  the  -^ 
other  estates^  there  all  is  void  :  for  else  there  will  be  another 
moulding  of  the  estates  than  the  feme  designs;  and  her  con* 
sent  is  requisite  to  every  estate  that  shall  be  created  by  the 
limitation  of  uses;  for  it  is  to  be  ordered  by  her  direction. 
Thus,  if  the  husband  declares  the  uses  to  himself  and  wife  for 
life,  the  remainder  to  the  heirs  of  the  4vife  ;  and  the  wife 
declares  the  uses  to  herself  for  life,  and  then  to  her  own  *right  •  1^5 

heirs  ;  both  declarations  are  void  ;  and  it  shall  not  stand  good 
for  the  remainder  in  fee,  and  be  void  for  the  rest ;  for  the  es- 
tate moving  from  the  wife,  whatever  uses  do  take  effect,  must 
be  by  her  direction  and  consent,  and  in  the  same  manner  as 
she  pleases.  Though  the  husband  has  power  over  the  estate  of 
the  wife  during  coverture,  yet  if  she  declares  the  use  one  way,, 
and  he  another,  his  declaration  is  absolutely  void,  and  it  shall 
no.t  stand  good  during  the  coverture.  The  reason  of  the  differ- 
ence seems,  that  in  other  cases,  the  husband  having  power  over 
the  wife^s  estate,  he  may  grant  an  interest,  as  from  himself,  dur.' 
ing  the  coverture  :  for  so  long  he  has  power  over  the  estate. 
But  when  they  levy  a  fine  in  fee,  the  estate  passes  solely  and  en- 
tirely as  one  estate  in  fee  simple  from  the  wife  ;  and  the  uses 
that  are  declared  thereupon  nmst  be  all  with  the  consent  of  the 
wife,  for  the  whole  estate  :  because  the  whole  estate  and  interest 
passes  from  the  wife.'' 

37.  If  an  idiot  or  lunatic  is  permitted  to  levy  a  fine,  or  suffer  jdiots  and 
a  recovery,  he  may  declaro  the  uses  of  it.    Because  a  fine  and  Lunatict. 
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Tit  35  ft  36.  recoTery  being  matters  of  record,  no  ayennent  of  idiocy  or  luoia- 
Hob.  tt4.        cy  is  admissible  against  them.     But  in  cases  of  this  kind,  as  well 

.  as  m  that  of  an  infant,  the  Court  of  Chancery  will  relieve, 

dedare^  Usei       88.  The  right  of  declaring  the  uses  of  a  fine  or  recovery  is 
if  co-exten*     precisely  co-extensive  with  the  quantity  and  nature  of  the  es- 
Estate!       ^    ^^^  o^  interest  which  each  of  the  parties  has  in  the  lands. 
9  Rep.  57  6.         39.  If  therefore  a  tenant  for  life  and  the  penon  entitled  to 
^*    ■  the  remainder  or  reversion  join  in  levying  a  fine,  or  suffering  a 

recovery,  they  may  declare  the  uses  according  to  their  respec- 
tive estates  in  the  land. 
^166  *40.  So  if  there  be  two  joint  tenants  who  join  in  levying  a 

9  Rep.  68  a.    fine  or  suffering  a  recovery,  and  one  declares  the  use  in  one 
'      manner,  and  the  other  in  another ;  each  of  them  shall  be  good 
for  their  respective  parts.     Because  the  declaration  of  the  uses 
shall  be  directed  and  governed  according  to  their  several  estates 
and  interests. 
*<>•  V.  Poph-      41.  It  was  held  in  a  modem  case,  that  where  a  fine  was  lev- 
^am,    oug,     j^j   ^^  ^  tenant  for  life,  remainder-man  in  tail,  amd  reversioner 
in  fee ;  a  declaration  of  uses  by  the  tenant  for  life,  and  the  re- 
mainder-man in  tail,  did  not  bind  the  reversioner. 
Uses  may  be      42.  It  was  resolved  in  Samme's  case,  IS  Rep.  55.,  that  up- 
LesM^itid"     ^^  ^  release  which  creates  an  estate,  a  use  may  be  limited ;  but 
Release.      .  that  upon  a  release  or  confirmation,  which  enures  by  way   of 
\  milter  le  droity  no  use  can  be  limited.  It  follows,  that  a  use  may 
\be  declared  on  a  lease  and  release  in  fee  ;  for  in  that  case,  the  re- 
lease creates  a  freehold  estate :  and  it  has  been  the  constant  prac- 
tice for  the  last  century  to  make  all  settiements  by  a  bargain  and 
sale  for  a  year,  with  a  release  in  fee  to  trustees,  and  to  declare 
OpinloM,       ^^^  ^^^^  upon  that  conveyance  ;  in  which  case  the  uses  arise  out 
vol.  2. 988.      of  the  seisin  of  the  releasees,  and  are  usually  declared  in  the 
same  deed. 

43.  It  should  however  be  observed,  (hat  no  person  can  de* 
clare  uses  on  a  lease  and  release,  who  is  not  capable  of  trans- 
ferring lands  by  that  mode  of  conveyance.  Therefore,  a  declara- 
tion of  the  uses  of  a  release  by  an  infant,  a  married  woman, 
an  idiot  or  lunatic,  would  be  void  ;  because  an  averment  of  these 
disabilities  might  be  made. 

44.  In  the  case  of  a  lease  and  release  to  uses,  the  seisin  is  in 
leasee  cannot  ^^^  releasee,  without  any  agreement  or  assent  on  his  part,  and 
distent.          will  serve  the  uses  declared  *on  the  release  :  nor  wiU  a  subse* 

16'  quent  disagreement  by  the  releasee,  defeat  the  uses  declared  in  ' 

-«.     ^^^  release. 
OoMoA^s  ^^*  '^'^^8  it  is  said  in  Roll's  Ab.  to  have  been  resolved,  that 

Cafe.  if  a  man  seised  of  lands  in  fee,  with  intent  to  convey  to  B.  in 

fee,  for  money,  demises,  grants,  bargains,  and  sells  it  to  A*  (aft 
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years,  and  after  releases  in  fee  to  A.  to  the  use  of  B.  in  fee ;  £Jf*-?|f'' 
this  release  is  good  before  anj  agreement  of  A.  to  have  it  as  a  3d  Edit, 
barg^ain  and  sale.  And  if  A.  after  elects  to  have  it  as  a  lease  at 
common  law,  yet  he  shall  not  devest  the  estate  of  B.  thereby. 
For,  prima  facie  by  the  intent  of  the  lessor,  A.  being  only  nam* 
ed  as  a  means  of  conveyance  for  the  settlement  of  the  land  to  B., 
was  possessed  as  a  bargainee  ;  and  when  the  release  has  settled 
the  estate  in  B.,  A.  cannot,  by  his  election,  make  it  void. 
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Host.  113  0. 


POWERS  or  authorities  by  which  one  person  enabled 

Law  Powers,  another  to  do  an  act  for  him,  were  wf^ll  known  to  the  common 

law  ;  and  were  divided  into  two  sorts  ;  naked  powers,  or  bare 

§J69,  authorities ;  and  powers  coupled  with  an  interest.     Thus  Lit* 

tleton  says,  a  man  may  devise  that  his  executors  shall  sell  his 

land,  in  which  case,  the  power  is  a  naked  one.     And  Lord  Coke, 

in  his  Comment,  observes,  that  if  a  man  devises  lands  to  Us 

executors,  to  be  sold ;  this  is  a  power  coupled  with  an  interest 

S.  There  is  a  material  difference,  in  common  law  powers, 

between  a  naked  power  or  bare  authority,  and  a  power  coupled 

with  an  interest     In  the  case  of  a  naked  power,  if  it  is  exceed* 

ed  in  the  act  done,  *it  is  entirely  void.     But  in  that  of  a  power 

coupled  with  an  interest,  it  is  good  for  so  much  as  is  within  the 

power,  and  void  for  the  rest  only. 

S.  With  respect  to  powers  derived  from  the  doctrine  of  noes, 
it  has  been  stated  in  a  former  title,  that  powers  of  revocatioii 
and  appointment  may  be  inserted  in  conveyances  which  owe 
their  effect  to  the  statute  of  uses ;  and  that  when  executed,  the 
uses  originally  declared  cease,  and  new  uses  immediately 
arise  to  the  persons  named  in  the  appointment,  to  which  uses  the 
statute  transfers  the  legal  estate  and  possession. 

4«  Powers  being  found  to  be  much  more  convenient  than  con- 
ditions, were  generally  introduced  iijto  family  settlements.  And 
although  several  of  these  powers  are  not  usually  called  powers 
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of  reyocatioDy  such  as  powers  of  jointuring,  leasing,  and  cbarg- 
ing  settled  estates  with  the  payment  of  money,  yet  all  these  are 
in  fact  powers  of  revocation  ;  for  they  operate  as  revocations, 
pro  tairUOf  of  the  preceding  estates.  Pdwenre- 

5.  Powers  of  revocation  and  appointment  may  be  reserved,  latingto  tha 
either  to  the  original  owners  of  the  land,  or  to  strangers  ;  from  ^ 
whence  arises  the  general  division  of  powers,  into  those  which 

relate  to  the  land  and  those  which  are  collateral  to  it.  Powers 
relating  to  the  land  are  those  which  are  giv^i  to  i^ome  person 
having  an  estate  or  interest  in  the  land  over  which  they  are  to 
be  exercised.  These  are  again  subdivied  into  powers  append- 
ant and  in  gross. 

6.  A  power  appendant  is  where  a  person  has  an  estate  in  Appendant 
land,  with  a  power  of  revocation  and  appointment,  the  execution  Hard.  R. 
of  which  falls  within  the  compass  of  his  estate  ;  as  where  a  ten-  ^^^* 

ant  for  life  has  a  power  of  making  leases  in  possession. 

*7*  If  a  person  limits  his  estate  to  such  uses  as  he  shall  ap*         m  ttm 
point  by  his  will,  and  in  the  mean  time  to  the  use  of  himself  and  cicre'i  c 
his  heirs  ;  the  settlor  has  a  qualified  fee,  and  a  power  of  appoint-  6  Rep.  i7  h/ 
ment  appendant  to  his  estate. 

8.  In  a  modern  case,  the  Court  of  Common  Pleas  was  of  ?«>dniv. 
opinion^  that  a  power  of  appointment  annexed  to  an  estate  m  fee  i  f^,,  ^  p^^ 
simple  was  void,  as  being  inconsistent  with  the  estate.    Lord  i^^* 
Eldon  has  denied  this  doctrine,  .and  said,  it  had  been  long  set-  637.*'*    ^^' 
tied  that  a  person  might  reserve  to  himself  a  power  of  limiting  an  lO— S64. 
estate  by  an  appointment,  taking  at  the  same  time  to  himself  the 

whole  interest  in  the  fee,  over  which  the  power  was  to  be  exer- 
cised. 

9.  In  an  opinion  of  Mr.  Feame's,  he  says,  the  reservation  ||^^h^d 
of  a  power  of  appointment  of  an  use,  is  not  rendered  void  by  a      ' 
subsequent  limitation  of  the  fee  to  the  same  person.     It  was  a 
mistake  to  suppose  that  a  limitation  of  the  fee  comprehended 
every  power  of  appointment  whatever.    For  a  person  seised  in 

fee  could  not,  by  a  mere  instrument  in  writing,  pass  the  fee  to, 
or  make  it  vest  in  another,  but  a  proper  form  and  mode  of  con^ 
veyance  was  requisite  ;  whereas  under  a  power  of  limiting  the 
use,  a  person  may,  by  such  instrument  only,  vest  the  fee  in 
another,  without  any  of  the  usual  ceremonies  requisite  to  a  con* 
veyance  of  lands. 

10.  A  power  in  gross  is,  where  a  pereon  has  an  estate  in  the  q^  2^  _^^ 
land,  with  a  power  of  appointment,  the  execution  of  which  falls 

outof  the  compass  of  his  estate  ;  but  notwithstandmg  is  annexe^ 
in  privity  to  it,  and  takes  effect  in  the  appmntee,  out  of  an  inter* 
est  vested  in  the  appointor. 
Vol.  IV.  58 
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11.  Thus  where  a  tenant  for  life  has  a  power  of  creating  an 
estate,  to  coram ence  after  the  determination  *of  his  own,  such 
as  to  settle  a  jointure  on  his  wife,  or  to  create  a  term  for  years, 
to  commence  after  his  death,  these  are  called  powers  in  gross ; 
hecause  the  estate  o{  the  person  to  whom  they  are  given,  will 
not  be  affected  hy  the  execution  of  them. 

12.  Powers  collateral  are  those  which  are  given  to  mere 
strangers  who  have  no  interest  in  the  land  :  thus  where  pow* 
ers  of  sale  and  exchange  are  given  to  trustees,  in  a  marriage 
settlement ;  they  are  said  to  be  collateral  to  the  land. 

13.  A  power  relating  to  the  land,  being  part  of  the  old  do- 
minion, is  favourably  expounded ;  whereas  a  power  collateral 
to  the  land  is  considered  as  a  bare  authority,  and  therefore  con- 
strued strictly. 

Ir4.  Common  law  powers,  or  authorities,  may  be  inserted  in 
every  kind  of  deed ;  but  powers  derived  from  the  doctrine  of  uses 
can  only  be  inserted  in  deeds  deriving  their  effect  from  that 
'doctrine,  and  operating  by  transmutation  of  possession,  that  is^ 
I  in  declarations  of  uses  of  fines,  recoveries,  and  releases  ;  for  it 

is  doubted  whether  powers  can  be  inserted  in  deeds  of  bargain 

and  sale,  or  conrenants  to  stand  seised. 

15.  In  the  creation  of  powers  there  is  no  necessity  for  any 
technical  words  ;  as  it  will  be  sufficient  if  the  intention  of  the 
person  who  creates  the  power  be  clearly  manifested. 

16.  Thus  where  the  words — ^^and  if  the  said  A.  B.  shall 
make  any  estate  in  fee  simple,  or  fee  tail,  then  the  use 
shall  be,  &c."  were  inserted  in  a  ^eed,  without  mentioning  any 
particular  lands  ;  it  was  resolved  diat  they  should  be  intended 
of  the  lands  comprised  in  the  deed  ;  and  were  sufficient  to  cre- 
ate a  power. 

*17.  So  where  the  words  were — *^  It  shall  be  lawifiil  for  B. 
to  alter,  change,  &c.  any  use,  and  to  limit  new ;''  or  '^  that  af- 
ter altering,  changing,  &c.  said  uses,  the  fine  shall  be  to  the  uses 
newly  Umited  ;"  they  were  held  sufficient  to  create  a  power. 
18.  A.  on  his  marriage  with  B.   conveyed  lands  to.C,  in 

2  Vera.  377,  trust  for  himself  for  life,  remainder  to  B.  for  life,  remainder  to 
the  heirs  of  their  two  bodies,  remainder  to  A.  in  fee  ;  with  a 
provbo,  that  in  default  of  issue  of  the  marriage,  C.  should  con- 
vey to  such  uses  as  the  survivor  should  appoint  A.  devised 
the  land  to  D.,  and  died  without  issue.  Lord  Keeper  Wright 
said,  the^t.  Dyer's  jdnliUajum remaned  in  C. ;  and  though  the 

5?gh^'  ^"'"  proviso  was  unskilfiilly  penned,   yet  it  amounted  to  a  power  of 

Prec^n  Cha.  revoking,  and  limiting  new  uses. 

^^*  19.  A  man  made  a  settleitient  upon  the  marriage  [of  his  son 

with  one  B.,  in  which  there  was  ^a  protiso,  that  if  BL  should 
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h^ippeii  to  sunrive  her  husband,  not  having  issue,  or  without  is- 
sue of  their  two  bodies  lawfully  begotten,  B.  to  have  power  to 
sell  and  dispose  of  such  lands.  The  husband  died  leaving  issue. 
Some  years  after,  that  issue  died  without  issue,  and  then  the 
wife  sold  the  lands,  A  bill  was  brought  by  the  heir  of  the  hus- 
band, to  have  the  deeds  from  the  vendee,  as  not  coming  in  pur- 
suant to  the  power  ;  and  it  was  insisted  for  him,  that  the  hus- 
band leaving  issue,  the  wife  did  not  survive  her  husband,  not 
having  issue,  or  without  issue  ;  and  therefore  the  power  never 
took  effect.  The  Lord  Chancellor  said,  there  was  no  occasion 
in  this  cass  to  make  any  artificial  construction  of  the  proviso 
for  that  the  words  thereof  fell  in  naturally  with  the  meaning  of  ^  ^^^^ 
the  parties,  and  gave  her  a  power  to  sell,  when  the  issue  *  failed. 
For  where  an  estate  is  made  to  a  man,  and  the  heirs  of  his  body, 
and  if  he  die  without  issue,  or  without  heirs  of  his  body,  the  re- 
mainder over,  this  is  a  good  limitation,  whenever  the  issue  fails ; 
though  in  that  case,  if  he  leaves  issue,  he  cannot  properly  be 
said  to  die  without  issue.  But  this  was  a  much  stronger  case, 
for  death  is  a  single  act,  and  to  be  performed  but  once,  and 
though  the  issue  dies  without  issue,  a  year  after,  it  cannot  be 
said  be  died  without  issue,  because  he  actually  left  issue  ;  and 
yet  a  limitation  over  in  such  a  case  is  good  :  but  her  surviving 
was  a  continuing  act,  and  she  survived  her  husband  as  much  as  a 
year  after  his  death,  as  she  did  the  first  moment ;  and  therefore, 
if  the  issue  fails  during  her  life,  she  actually  survives  without  is- 
sue, or  not  having  issue,  because  the  issue  fails  during  her .  sur- 
vivorship, which  continues  after  the  failure  of  issue  :  and  this- 
was  the  plain  and  natural  meaning  of  the  words,  and  agreed 
with  the  intention  of  the  parties  ;  which  was* to  g^ve  her  the  dis- 
posal of  so  much  lauds,  in  case  the  issue  to  be  provided  for  by 
the  settlement  failed.      And  therefore  dismissed  the  plaintiff 's  KUmarrf 

\-;ii  V.  Geery, 

^'"'  ^        .^  2Salk.63a!. 

20.  Where  a  person  has  a  power  to  charge  lands  with  a  sum  Boycot  v. 
of  money,  he  may  also  charge  it  with  the  payment  of  the  inter-  ^^^^^^^2. 
est     For  the  intention  is,  that  the  land  should  be  charged  with  Lewis  v. 
the  principiB  money,  and  that  of  course  must  carry  interest,  J'^*^'  j^^ 
otherwise  it  could  not  be  raised  507. 

21.  Where  a  power  is  given  to  trustees  to  raise  a  sum  of '^'jf'^^* 
money  out  of  the  rents  and  profits  of  lands,  they  may  raise  it  by  1  p.  wms. 
sale  or  mortgage  ;  especially  where  it  is  to  be  raised  by  a  certain  4'*-  ^  ^^. 
day,  and  the  annual  profits  would  not  be  sufficient  to  raise  it,  on  oii. 
that  day.     But  where  the  words  are  to  raise  a  sum  *of  money  bert, ' 

out  of  the  annual  profits,  there  the  trustees  cannot  sell  or  mort-  ^^'  ^"•'  • 
gage. 
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Bealtt  T.  23,  Where  there  was  a  power  to  charge  lands  with  portioBB 

1  P.  Wms.     for  yoUDger  children,  living  at  the  bther's  death,  a  child,  in 


*W  tre  matrUy  was  considered  within  the  power.     For  it  might  be 

well  looked  upon,  in  equity,  to  be  living  at  the  father^s  death,  w 
ventre  mairU.  (1) 

23.  With  respect  to  common  law  powers,  created  by  devise, 
they  will  be  discussed  in  Title  38.  Devise. 
appoint,  im-  ^4.  Although  a  power  of  appointing  new  uses,  implies  a  pow- 
piiei  a  ?owT  ^p  of  revoking  the  former  ones  ;  because  otherwise  the  power  of 
pot  e  €ontra,  appointing  new  i^ses  could  not  be  exercbed  ;  yet  a  power  of  re- 
Ward  ▼.  vocation  alone,  does  not  imply  a  power  of  appointing  new  uses. 
1  Sid.  SW3.  25.  This  doctrine  was  contradicted  by  Lord  K.  Finch,  who 
1  Cha,  Ca.  held,  that  if  A.  reserved  a  power  to  revoke,  without  saying  any 
I  _.  46.  thing  of  limiting  new  uses,  yet  he  might  limit  new  uses.  But 
4non.  1  Stra.  gjr  J,  Strange  reports,  that'  upon  a  trial  at  bar,  the  Court  of 
'  .  King's  Bench  was  of  opinion,  tiiat  a  power  of  revocation  alone, 

did  not  enable  a  person  to  limit  new  uses.     If  upon  such  revoca- 
tion, the  person  revoking  became  seised  in  fee,  be  might  dispose 
of  the  lands  by  deed  or  will ;  but  not  by  a  new  declaration  of 
uses. 
But  includes       2^-  ■*•  power  of  appointment,  which  relates  to  the  land  in- 
aRigt^tto  re-  eludes  a  right  to  appoint  either  absolutely,  or  with  *  new  power 
Power*  ^*      ^^  revocation  and  appointment.  But  if  a  person  once  executes  a 
Hatcher  t.      power  of  revocation,  and  makes  an  appointment  of  new  uses,  by 
i(  Freem.  61.  ^®^^>  ^^®^  ^^^  whole  estate,  his  power  is  thereby  completely  ex- 
hausted ;  unless  he  reserves  to  himself  a  new  power  of  revoca- 
tion and  appointment. 
Hele  v.  27.  Sampson  Heale,  being  seised  in  fee  of  the  lands  in  ques^ 

fTb.'Eq.       tion,  conveyed  them  in  1684,  by  lease  and  ^release,  and  fine, 
842.  to  trustees  ;  to  the  use  of  himself  for  life,   remainder  to  the 

*  176.         use  of  his  son  for  life,   remainder  over.      In  the  release  there 
yrec  ia  Cha.   ^^^  ^  power  given  to  Sampson  Hele,  to  revoke  the  uses  con- 
f  rioted  cases,  tained  therein,  and  to  limit  other  uses  ;  and  also  to  revoke  or 
pom.  Proo.     j^j^j.  5^^  jjg^y  Uinitations,  and  to  declare  ber  to  uses.    Samp- 
son Hele  did  accordingly  by  deed  poll,  tn  1687   reciting  his 
power,  revoke  the  uses  limited  in  the  release  of  1OT4,  and  ap- 
pointed new  uses  :  and  by  an  indenture  in  1704,   between   hkn 
and  trustees,  reciting  the  release  of  1 684,  and  the  power  of 
revocation  therein,   and  also  the  deed  poll  of  1687,  by  which 
he  had  revoked  the  first  uses,  and  limited  new  ones  ;  did,  ac« 
eording  to  the  power  and  authority  to  him  by  the  said  recited 
indenture  reserved,  ax^  the  proviso  therein  specified,  revoke 
the  uses  limited  by  the  deed  poll,  and  by  virtue  of  the  said  power 

(1)  See  Svf\ft  V.  Duffidd,  5  Serg.  &  Ratirb,  38. 
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appointed  new  ones.  The  question  was,  whether  the  deed  poll 
of  1687,  and  the  uses  thereby  limited,  were  well  revoked  by 
the  indenture  of  1704.  The  Lord  Chancellor  declared,  that 
this  was  a  new  case  :  that  he  did  not  find  any  authority  to 
warrant  such  a  revocation  ;  nor  was  there  an  instance  in  any 
of  the  authorities  which  were  insbted  on  of  any  such  power  of 
revocation.  But  referred  it  to  the  Judges  of  the  Court  of 
King^s  Bench,  for  their  opinion  ;  whether  the  uses  limited  by  the 
deed  poll  of  1687,  were  well  revoked  by  the  indenture  of  1704^ 
by  virtue  of  the  power  of  revocation  contained  in  the  indenture 
of  1 6^4.  The  Judges  of  the  Court  of  King's  bench  certified 
their  unanimous  opinion  to  be— ^'  That  the  power  of  revocation 
in  the  indenture  of  1684,  was  fully  executed  by  the  deed  poll 
of  1687;  and  that  the  farther  power  in  the  indenture  of  1684, 
to  revoke  any  new  appointment  of  uses,  was  void  in  its  crea- 
tion, *as  to  such  uses  as  should  afterwards  be  duly  limited,  *  176 
unless  a  power  of  revocation  should  be  again  expressly  reserv* 
ed,  which  was  not  in  this  case  :  and  consequently,  that  the  uses 
limited  by  the  deed  poll  of  1687,  were  not  revoked  or  annul- 
led by  the  indenture  of  1704.''  The  Lord  Chancellor  concur- 
red in  this  opinion,  and  decreed  accordingly.  The  decree  was 
affirmed  in  the  House  of  Lords. 

28.  Where  the  power  is  collateral  to  the  land,  the  person  UdIcm  (he 
to  whom  it  is  given  cannot,  upon  the  execution  of  it,  reserve  ^^uatend. 
to  himself  a  new  power  of  revocation. 

29.  Sir  Geoi^e   Crook  having  three  daughters,  declared  by  vt^aii  r. 
his  will,  that  his  lands  should  descend   and  go  amongst  his  |  Vern/sU. 
daughters,  in  such  shares  and  proportions  as  his  wife  should  by    ^ 
deed  direct  and   appoint     The  wife  made  an  appointment  in 
pursuance  of  the  power,  in  which  she  reserved  to  herself  a 

power  of  revocation.  The  Court  said,  that  as  to  the  power  of 
revocation,  the  case  might  be  eased  of  that,  for  it  was  only  an 
authority  in  the  wife ;  and  that  being  once  executed,  she  could 
not  reserve  such  power  to  herself. 

SO.  By  the  common  law,  powers  and  authorities  may  be  Towbom 
given  to  persons  who  arc  in  other  cases  incapable  of  disposing  beTireB?^^ 
of  lands,  on  account  of  particular  incapacities  and  disabilities,  i  lost.  63  a. 
For  the  execution  of  a  naked  power  or  authority  cannot  beat- 
tended  with  any  prejudice  to  the  persons  labouring  under  such 
incapacities ;  or  to  those  for  whose  benefit  the  authority  is  ex- 
ercised. 

31.  Thus  an  infant  is  capable  of  executing  a  bare  authority.  HolnMjhead 
And  Lord  K.   Wright  held,  that  a  covenant  entered  into  by  t.  Huiihigi* 
an  infant  on  his  marriage,  was  a  good  execution  of  a  power.     It  j^%*^^^j^** 
h  however  now  'settled^  that  where  a  power  is  given  to  an  229. 

#  177 


I£6  Title  XXXII.  Deed.  Ch.  xiii.  $  31,  32. 

infant,  relating  to  bis  own  estate,  it  must  be  inserted    in   the 
«      deed,  that  he  may   execute  it  during  bis  infanc;  ;  otherwise  he 
cannot  execute  such  power. 
H«arie  y.  ^^*  -^  person  devised  all  his  real  estate  to  trustees,  ia    trust 

Oreenbaok,    to  apply  the  rents  and  profits  thereof  for  the  sole  and  separate 
Atk.  6d5.^*      use  of  bis  daughter   Mary,  the  wife  of  W.  W.,  (whom  she    had 
married  without  her  father's  consent,  and  who  was  since  become 
a  bankrupt,)  during  her  life,  to  be  at  her  own  disposal,  and  not 
subject  to  the  control  of  her  husband.     And  upon  farther  trusty 
thtit  they  should*  permit  his  said  daughter,  by  any  deed  or  writ- 
ing to  b<^  by  her  duly  executed  in  the  presence  of  three  credible 
witnesses,  to  give,  devise,  and  bequeath  all  his  freehold,  copy- 
hold, and  leasehold  estates,   to  such  person  or  persons  as  his 
daughter  should  think  fit ;  she  having  a  particular  regard  to  bis 
poor  relations.     Mary,  the  daughter,  living  separately  from  her 
husband,  and  having  one  child   by  him,  did,  when  of  the  age  of 
nineteen,  in  pursuance  of  the  power  given  her  by  her  father,  by 
will,  devise  all  her  real  and  personal  estate  to  her  executors,  up- 
on trust  for  her  child,  and  her  other  relations.     The  question 
was,  whether  this  power,  derived  to   Mary  under  her   father^s 
will,  was  well  executed  by  her  during  h^r  infancy  1 

Lord  Hardwicke.— «This  is  a  question  of  great  consequence, 
and  never  determined  before.  And  as  I  can  find  no  precedent 
that  a  power  of  this  sort,  derived  under  a  will,  can  be  executed 
by  an  infant,  I  am  unwilling  to  make  one.  There  are  cases  in- 
*  deed,  where  infants  may  execute  powers,  but  there  they  are  mere 
instruments,  and  no  interest  passes  from  them  ;  as  is  said,  1 
Inst.  52  a.,  that  infants  may  be  attornies  to  give  seisin.  1?hougfa 
* *°  info.  12S  a.  it  appears  *by  a  quotation  from  the    Mirror,   that 

by  the  old  law  they  could  not  be  attornies  nor  (fo.  158  a.)  even 
summoners.  But  powers  like  the  present  are  of  a  very  different 
nature,  being  introduced  since  the  statute  of  uses,  and  coming  in 
the  place  of  conditions,  before  that  statute.  Hence  it  is  that 
conditions  and  powers  are  often  compat^ed.  Now  conditions 
Tit.  21  ^^^^^  ^^  executed  by  infants  i  but  that  was  only  where  it  was 
ch.  2  J  24.  for  their  benefit.  So  an  infant  may  present  to  a  church ;  but 
that  is  very  different  from  a  power  of  this  sort,  for  it  may  be 
done  by  a  child  of  a  month  old,  because  he  is  under  the  inspec- 
tion of  bis  guardian,  and  the  bishop  is  judge  of  the  sufficiency  of 
the  person  presented.  But  it  cannot  be  pretended  that  such  a 
power  as  the  present,  could  be  executed  by  a  child  of  one  month 
old.  An  infant's  declaration  of  the  use  of  a  fine  is  good  also 
while  the  fine  stands  unreversed  for  infancy,  because  both  make 
but  one  conveyance,  and  the  law  gives  credit  to  the  judge  who 
took  the  fine>    The  custom  of  gavelkind  that  an  m&nt  may 
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ttiake  a  feoffinent  at  fifteen,  is  very  different ;  and  bears  no  re- 
semblance to  the  present  case.     Particular  customs  being  lex 
lociy  and  the  same  as  if  an  act  of  parliament  was  made  for  that 
purpose.     In  Lord  Buckhurst's  case.  Moor,  51 2.  it  is  said  argu- 
endo by  him  as  counsel,   that  where  an  infant  may  by  custom 
make  a  feoffment  at  15,  if  he  makes  a  feoffment  to  the  use  of  his 
will,  such  will,  though  yoid  as  a  will,  on  account  of  his  infancy, 
is  still  a  good  declaration  of  uses.     This  looks  as  if  an  infant 
could  execute  such  a  power  as  that  in  question ;  but  he  cites  no 
authority   for  what  he  says,  nor  can  I  find  any  to  that  purpose, 
but  rather  the  contrary.     Bro.  Custom,   50.  said  there,  that 
though  an  infant  may  make  a  feoffment  of  gavelkind  *lands  at  15,         *  179 
yet  he  cannot  devise  them,  for  the  custom  shall  be  taken  strictly 
And  2  RolL  Ah.   779.  that  if  an  infant  make   a   feoffment  of 
gavelkind  lands,  warranted  by  the  custom,  to  the  use  of  himself, 
and  afterwards  devises  the  use,  this  is  void,  if  not  warranted  by 
the  custom ;  which  last  is  almost  a  contradiction  of  what  is  said 
by  Moor.     In  the  case  of  feme  coverts,  executions  of  powers  .  - 
have  been  held  good.     So  they  were  determined  to  be  in  Rich  ^      ^ '     * 
y.  Beaumont   by  Lord  King,   and  afterwards  by  the   House  of 
Lords  ;  and  in  Lady  Travel's  case  also,  by  Lord  King.     Thence 
it  was  inferred  they  should  also  be  good  in  case  of  infants,  the 
disability  of  feme  coverts  being,  as  was  said,  rather  greater  than 
that  of  infants.     But  I  think  this  latter  disability  a  greater  one 
in  the  eye  of  the  law ;  and  so  is  Lord  Hobart  in  Moore  v.  Hus-  Hob.  95. 
sey,  in  maig.  (which  marginal  notes  are  well  known  to  be  Lord 
Hobart's  own),  who  says,  that  coverture  was  not  at  common  law 
so  far  protected  as  was  infancy,  and  some  other  disabilities. 
Upon  the  ground  laid  down  there,  is  founded  the  separate  exam- 
ination of  feme  coverts  upon  fines,  which  is  otherwise  in  case  of 
infancy ;  for  the   feme  i:overt  has  no  less  judgment,  as  Lord 
Hobart  says,  than  if  discovert.     So  in  1   Inst.  246.  it  wits  held, 
that  a  feme  sole  being  disseised,   and  afterwards  taking  husband, 
and  during  the  coverture  a   descent  cast,  her  entry  is  thereby 
taken  away,  after  her  husband's  death ;  but  otherwise  if  she  was 
within  age  at  the  time  of  her  taking   husband  ;  for  that  no  folly 
can  be  imputed  to  her,  she  being  an  infant  at   the  time  of  her 
marriage.     And  in  10  Co.  4S  a.  it  is  held,  that  an  infant  is  tO'^ 
tally  disabled  from  conveying  during  his  minority  ;  and  there  a 
difference  is  taken  between  recoveries  suffered  by  husband  and 
wife,  and  by  infants;  that  in  the  first  case,  they  are  *good,  *  18G 

but  not  in  the  other.     It  was  said,  that  here  the  infant  was  of 
the  age  of  l^^  and  the  Court  might  judge  of  her  discretion ;  but 
that  rule  lets  in  much  too  great  a  latitude,  nothing  being  more   ^ 
vague  and  uncertain  than  the  different  abilities  of  people  at  the 
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same  age.     Some  certain  age  must  be  fixed  by  law  for  predmn- 
ing  diicretion ;  and  so  it  mUst  be  to  make  good  a  custom,  ena- 
bling an  infant  to  dispose ;  as  is  laid  down  in  Needier  ▼-.  £p. 
Winchester.     If  infants  could  execute  powers  over  their  estates, 
there  would  be  instances  of  leases  or  jointures  made  by  them ; 
whereas  we  daily  see  applications  made  for  acts  of  parliainenf, 
enabling  them  thereto.     I  can  find  but  one  case  of  a  power  exe^ 
cuted  by  an  infant,  that  is  Lord  Kilmurry  y*  Grcry,  cited  in 
Evelyn  v.  Evelya»  2  P.  Wms.   671.     It  was  in  171S»  as    ap- 
pears from  the  Register's  book.     There  was  a  private  act  of  par* 
liament,  12  Will.  III.,  making  good  all  acts  done  by  LonI  kil- 
murry, during  his  in&ncy ;  and  is  therefore  by  no  means  an  au^ 
thority,  that  infants  may  execute  such  a  power  as  tins.     This  is 
my  opinion  as  to  the  general  question ;  but  there  is  sometbiDg 
in  this  case  that  still  strengthens  it,  frpm  the  words  of  the  will, 
which  go  throughout  to  the  disability  of  coverture,  and  none  oth- 
er, and  imply  therefore,  that  had  he  meant  any  other,  he  would 
have  mentioned  it.     The  testator's  plain  view  was  to  secure  his 
estate  to  the  separate  use  of  his  daughter,  who  was  then  a  strong 
young  woman,  not  at  all  likely  to  die,  and  it  cannot  be  presumed 
he  had  her  death  at  all  in  view.     This  is  a  power  coupled  with 
an  interest,  and  so,  different  from  a  naked  authority.     The 
daughter  had  an  equitable  interest  in  her  for  life,  with  a  power 
of  giving  the  inheritance  to  whom  she  pleased.     The  equitable 
reversion  remained  in  her,  and  if  not  disposed  of  by  *her,  would 
descend  to  her  daughter ;  which  shows  it  to  be  a  power  that 
was  to  be  executed  over  her  own  inheritance. 
/  33.   A  married  woman  may,  without  her  husband,  execute  a 
naked  authority ;  whether  given  before,  or  after  her  coverture ; 
\though  no  special  words  be  used  to  dispense  with  the  disability 
of  coverture.     Thus  Lord  Coke  says,  if  cestui  que  use  had  de» 
vised  that  his  wife  should  sell  his  land,  and  made  her  executrix, 
and  died,  and  she  took  another  husband  ;,8he  might  sell  the 
land  to  her  husband  :  for  she  did  it  in  (Mer  drmty  and  her  bus* 
band  should  be  in  by  the  devisor. 

34.  The  rule  is  the  same  where  both  an  interest  and  an  au-> 
thority  pass  to  the  wife ;  if  the  authority  bo- collateral  to,  and 
does  not  flow  from  the  interest.  Because  there  the  iwo  are  as 
unconnected,  as  if  they  were  vested  in  different  persons.  (1) 

35.  A  person  devised  an  annuity  to  a  feme  sole  for  life,  with 
power  to  grant  an  annuity  to  any  person  she  should  name.  The 
woman  afterwards  married.  It  was  held  that  thb  power  eon* 
tinned  in  her,  and  was  not  transferred  to  the'  husband.     For  by 


(I)  lyrce  V.  fFUluim,  3  Bibb's  Rep.  3S8. 
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ber  noBQinatioii  she  did  not  anyways  charge  the  lands  by  virtue 
of  any  interest  arising  from  her ;  but  under  the  power  that  was 
given  to  her  for  that  purpose. 

36.  Where  lands  are  vested  in  a  married  woman,  upon  con-  w.  Jont i, 
dition  to  convey  them  to  others,  she  may  convey  them  during  the  i^^- 
coverture,  to  save  the  condition. 

S7.  If  the  legal  estate  in  lands  is  vested  in  a  married  woman, 
in  trust  for  another,  some  hold  she  cannot  pass  it  to  the  ces-  Daniel  t. 
tui  qi»e  trusty  unless  her  husband  joins.    This  was  the  opinion  of  ^j^n^i 
Judge  Jones  ;  but  Whitlock  and  Doddridge  dissented,  and  held  iS7. 
that  the  husband's  joining  was  not  any  more  requisite,  *than  in         *  182 
the  other  cases.     Mr.  Hargrave  has  observed,  that  perhaps^  ^^^^  ^^**' 
Jones's  opinion  may  be  most  conformable  to  strictly  legal  doc- 
trine ;  and  his  thus  distinguishing  a  trust  from  a  power,  and 
a  condition,  may  be  accounted  for.    Trusts  are  properly  the  sub« 
jects  of  consideration  for  the  courts  of  equity  only  ;  and  though 
in  them  the  legal  estate  is  made  subservient  to  the  trust,  yet  the 
courts  of  law  take  notice  of  trusts  for  very  few  purposes,  nor 
win  it  be  easy  to  find  an  authority  for  departing  from  any  rule 
about  the  effect  of  legal  conveyances^  merely  in  respect  of  thei^ 
being  a  performance  of  trusts;. 

38.  When  powerfi  of  revocation  and  appointment  were  intro- 
duced into  conveyances  to  uses,  the  judges  reasoned  by  analogy 
from  these  principles,  and  held  that  coverture  £d  not  create  ait 
incapacity  in  a  woman  to  execute  a  power. 

S9.  A  person  settled  lands  on  himself  for  life,  remainder  to  BayleT  v. 
his  wife  for  life,  remainder  to  the  issue  of  the  marriage  ;  with  a  Warburton, 
proviso  that  it  should  be  lawful  for  his  wife,  during  her  life,  to  49"'  *^ 
demise  the  premises,  under  certain  conditions.    After  the  hus- 
band's death,  the  wife  married  again,  and  she  and  her  husband 
demised  the  lands  pursuant  to  the  power.     It  was  held  in  the 
Exchequer,  that  this  was  a  good  execution  of  the  power,  not* 
withstanding  the  coverture  :  for  the  estate  of  the  lessee  was  not 
derived  from  the  estate  of  the  lessor,  but  arose  out  of  the  eKtater 
of  the  feoffees  or  releasees,  in  the  original  settlement 

40.  In  a  subsequent  case  Lord  King  held,  that   whene  a  ^^^  ^*  * 
power  was  given  to  a  woman  to  dispose  of  her  estate  by  will,  e  Bro.  PaxL 
her  marriage  suspended  the  power*    And  on  an  appeal  to  the^^^*  i^< 
House  of  Lords,  a  case  was  directed  to  be  made  for  the  opiadoii; 
of  the  Judges  ofthe  Court  of  King's  Bench  ;  but  it  doe»  wAa^        #  im 
pear  ^whether  any  farther  proceedings  took  place.    It  is  bow-    ^    .  ^" 
ever  obitervable,  that  in  the  case  of  Heatts  v,  Qreenbank,  Lord     ^* 
Hardwicke  says,  it  waa  held  in  this  oast-  tlMft  a  named  WogMa 
may  execute  a^powen 

\9U  ly.  «9 
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41.  If  however  a  power  be  expressly  resenred  to  a  woman,  to 
be  executed  by  her,  being  sole  ;  a  subsequent  marriage   will  in 
that  case  suspend  the  execution  of  the  power. 
Antrtin  ▼•  42.  An  unmarried  woman  settled  her  estate  on  herself  for 

1  Ab.Eq.  343.  life,  remainder  over,  reserving  to  herself  a  power,  being  sole,  to 
make  leases  for  three  lives.  She  afterwards  married,  and  exe- 
cuted the  power  jointly  with  her  husband.  This  execution  was 
held  not  to  be  pursuant  to  her  power  :  for  by  the  marriage  she 
became  subject  to  her  husband.  And  the  Lord  Keeper  took  a 
diversity  between  a  naked  power,  and  a  power  that  flows  frcHn 
an  interest ;  for  where  a  bare  power  is  given  to  a  feme  by  will, 
to  sell  lands,  although  she  afterwards  marries,  she  may  sell  the 
lands  even  to  her  husband.  But  where  a  woman,  upon  a  settle- 
anU,  {  33.  ment  of  her  own  estate,  reserves  a  power,  which  flows  from  an 
interest,  that  power  ought  to  be  executed  by  the  woman  whilst 
sole  :  and  yet  he  said  such  powers  ought  to  be  taken  liberally, 
though  formerly  they  were  taken  strictly. 

43.  It  is  now  usually  inserted  in  the  deed  by  which  the  power 
is  created,  that  a  woman  shall  be  enabled  to  execute  it,  whether 
she  be  sole  or  married  ;  in  which  case  a  subsequent  marriage 
will  not  disable  her  from  executing  it 

44.  The  proper  mode  of  creating  a  power  of  this  kind,  is  to 
convey  the  lands  to  trustees  in  trust  for  the  separate  use  of  the 
woman,  remainder  to  the  use  of  such  persons  as  she  shall  by 
deed  or  will,  whether  she  be  sole  or  covert,  appoint.     But  though 

^  .184  x^o  such  *  conveyance  be  made,  and  articles  only  are  entered  in- 

to, previous  to  a  marriage,  by  which  it  is  agreed  that  the  wife 
shall  have  a  power  to  dispose  of  any  estate  which  may  descend 
to  her,  it  will  be  sufficient ;  and  a  court  of  equity  will  support  the 
execution  of  a  power  so  given.  (1 ) 
Wrifcht  V.  45.  By  articles  before  marriage,  the  intended  husband  cove« 

1  BroVarl.  x^^^ted  that  he  would  execute  all  such  acts  and  conveyances  as 
Ca.  486.  should  be  necessary  for  vesting  any  estate  which  might  descend 
to  his  wife,  in  such  persons  as  his  wife  should  name,  in  trust  for 
her  sole  and  separate  use  ;  and  to  be  subject  to  such  disposition 
as  she  should  make  thereof,  by  any  deed  or  writing  under  her 
hand  and  seal,  or  by  her  last  will  and  testament.  The  wife  be- 
came entitled  to  a  trust  estate  in  some  lands,  which  she  devised 
by  her  wilL  It  was  decreed  by  Lord  Northington  that  the  pow- 
er was  well  created,  and  that  the  will  of  the  wife  was  a  good 
execution  of  it. 

On  an  appeal  to  the  House  of  Lords,  it  was  contended  on  the 
part  of  the  appellant,  that  the  proper  and  only  methods  of  ena- 


(1)  Bradiah  y.  Gibbs,  S  Johns.  ClUL  Rap.  623,  Barntt*   LetiM  v.  Irwin, 
9  DaU.  199,  S.  C.  1  T«atet,  S34 
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bling  a  feme  covert  to  dispose  of  her  inheritance  by  deed  or  will, 
operating  as  an  appointment,  were,  either  by  a  conveyance  to 
uses  or  trusts  before  marriage,  reserving  such  a  power ;  or-  else 
by  fine  levied  by  the  husband  and  wife  after  the  marriage,  with 
a  deed  to  lead  Uie  uses  of  it,  reserving  such  a  power  to  her,  over 
the  inheritance  vested  m  the  cognizees  :  but  unless  one  of  these 
methods  was  taken,  her  will  of  real  estates  would  be  void,  as  an 
instrument  of  conveyance,  and  could  not  bind  her  heirs.  Mar- 
riage articles  being  entered  into  for  a  valuable  consideration, 
would  bind  the  husband  to  do  all  proper  acts  for  enabling  his 
wife  to  make  an  effectual  disposition  of  her  real  estate,  not* 
withstanding  *her  coverture  ;  but  when  those  acts  had  not  been  #  jm 

done,  the  heirs  of  the  wife  would  be  entitled  to  take  advantage 
of  all  defects  in  the  with,  or  in  the  capacity  of  the  testatrix ;  just 
as  they  would  have  been  entitled  to  claim  by  descent,  in  case,  af- 
ter a  power  duly  reserved  to  her  over  a  use,  or  a  trust,  she  had  not 
thought  fit  to  make  any  appointment  in  execution  of  the  power. 
On  the  other  side  it  was  argued,  in  support  of  the  power, 
that  the  legal  estate  was  outstanding  in  trustees,  and  therefore 
no  formal  conveyance  of  it  was  by  any  means  necessary,  aa 
such  conveyance  could  not  affect  the  legal  estate,  or  have  any 
legal  operation.     It  could  amount  only  to  a  direction  to  th$ 
trustees  to  become  trustees  for  such  persons,  intents,  and  pur* 
poses,  as  the  wife  should  by  deed  or  will  appoint ;  and  as  the 
interest  of  the  wife  was  only  equitable,  the  general  agreement 
and  intention  of  the  parties,  clearly  and  indubitably  expressed 
in  the  articles,  were  as  strong  and  binding  as  an  ejjuitable  con- 
veyance, and  did  in  effect  amount  to  a  direction  to  the  trusteea 
and  their  heirs,  to  stand  seised  of  the  premises,  in  trust  for 
such  person  and  persons  as  she  should  appoint,  and,  in  the 
mean  time  for  her  separate  use,  exclusive  of  her  intended  hus- 
band ;  and  especially  as  the  husband,  by  the  articles,  actually , 
covenanted  to  do  all  necessary  acta  to  enable  his  wife  to  make 
any  such  disposition  or  appointment  of  her  estate  as  she  should 
think  fit,  either  by  deed  or  will ;  by  which  covenant  he  was 
bound  in  equity  to  do  all  necessary  acts  for  authenticating  or  es-  P^  ][*  ^' 
tablishing  any  deed  or  will  which  she  should  make.     The  de-  r.  684. 
cree  was  affirmed. 

46.  With  respect  to  the  •persons  to  whom  appointments  may  ^^^^^^ 
be  made,  all  those  who  are  capable  of  *  taking  lands  by  any  com-         *  186 
tnon  law  conveyance,  may  be  appointees.    A  woman  may  also  i  inttSa. 
take  by  an  appointment  from  her  husband  ;  because  she  does  "-  ^* 
not  take  immediately  from  him,  but  from  the  trustees.  1  Powtr 

48.  It  frequently  happens  that  estates  are  subject  to  a  pow-  *®*J^"'** 
#r  of  appointment,  in  the  first  taker,  with  remainders  over  in  rtitisf  et 
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default  of  such  appointment ;  upon  which  an  opinion  has  ob* 
tained,  in  some  instances,  that  such  a  power  suspended  the  ef- 
fect of  the  subsequent  limitations,  and  kept  them  in  contipgency, 
instead  of  their  being  immediately  vested,  subject  to  he  divested 
by  a  subsequent  execution  of  the  power.  But  this  doctrine  hat 
been  altered. 

49.  By  marriage  articles,  money  was  agreed  to  be  laid  out 
in  the  purchase  of  lands,  to  be  settled  to  the  use  of  the  hus- 
band for  life,  remainder  to  trustees  during  his  life,  to  presenre 
contingent  remainders  ;  reminder  to  the  wife  for  life,  remain- 
der to  all  and  every  the  children  of  the  marriage,  for  such  ee* 
tates  and  in  such  proportions  as  the  husband  and  wife,  or  the 
survivor,  should  appoint ;  and  in  default  of  appointment,  to 
be  equally  divided  among  the  children  ;  if  more  than  one,  mm 
tenants  in  common,  with  cross  remainders ;  if  but  one  childy 
then  to  such  one  in  tail ;  and  in  de&ult  of  issue,  to  the  hus- 
band, his  heirs  and  asdgns  for  ever.    Upon  a  question,  whether 
the  inheritance  in  the  lands  to  be  purcluused  would  have  veeted 
in  the  father,  it  was  contended  it  would  not,  because  duripg  his 
whole  life  the  inheritance,  suppo8ii](g  a  purchase  made  would 
have  been  in  abeyance  ;  for  as  he  might  have  limited  it  to  any 
child,  in  fee,  and  the  limitation  over  in  default  of  appointment 
would  then  have  been  out  of  the  question,  it  was  a  springing  use» 
^resting  in  suspense  during  his  life.    But  Lord  Hardwicko  beld» 
that  the  father  *taking  an  estate  for  life,  by  the  same  settlement, 
the  inheritance  would  have  vested  in  him.    He  said,  that  where 
no  person  was  seen  or  known  in  whom  the  inheritance  could 
vest,  it  might  be  in  abeyance.    That  the  fee's  being  inabeyanee, 
had  in  some  cases  occasioned  an  act  of  parliament  to  remedy  i^ 
but  there  it  was  not  so ;  nor  did  the  power  of  appointment  makt 
any  alteration  therein  ;  for  the  whole  effect  thereof  was,  that  the 
fee,  which  was  vested,  was  thereby  subject  to  be  divested,  if  the 
*  whole  was  appointed  ;  or  if  part,  so  much  as  was  not  drawn  out 
^f  the  inheritwce,  still  remained  m  the  father,  as  part  of  the  oU 
fee  :  and  there  was  no  occasion  to  put  the  inheritance  in  abey- 
ance, which  the  court  never  did  but  from  necessity ;  and  would 
so  mould  it,  by  opening  the  estate,  as  in  Lewis  Bowles's  case^ 
and  in  several  others,  as  best  to  answer  the  purposes  of  the  limi- 
tations; but  if  the  appomtment  was  not  made,  it  remained  un^ 
disturbed. 

&0.  Mr.  Feame  has  observed,  that  this  was  not  a  case  ia 
which  the  estate  was  originally  the  father's,  or  vested  in  him 
at  all,  before  the  setfleioent ;  where  the  limitation  of  the  fee  to 
him,  being  the  reversion,  and  part  of  his  old  estate,  would  have 
temiwed  veiled  in  him>  till  divested  by  the  vestin^p  of  a  contin- 
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gent  remainder.  But  it  was  the  case  of  money  to  be  laid  out  in 
lands,  where  the  father's  title  to  the  inheritance  was  to  origin- 
ate in  the  same  settlement  as  the  limitations  to  the  children  ; 
and  by  which,  as  Lord  Hardwicke  observed,  as  the  father  took 
also  an  estate  for  life,  the  inheritance,  according  to  the  ordinary 
rules,  vested  in  him.  But  the  general  doctrine  has  been  con- 
firmed in  the  following  case.  ^ 

*5L  By  marrii^e  settlement,  lands  were  limited  to  the  use  *  188 
of  the  intended  wife  and  her  heirs,  till  the  marriage  ;  afterwards  !?^7;p  ***'' 
to  her  separate  use  for  her  life,  remainder  to  her  husband  for  Rep.  ss. 
life,  remainder  to  all  the  children  of  the  marriage,  or  such  of 
them,  for  such  estates,  and  in  such  shares,  as  the  husband    and 
wife  or  the  survivor,  should  by  deed  appoint ;  and  for  want  of 
such  appointment,  then  to  the  use  of  all  and  every  the  child 
or  children  equally.  Upon  a  question,  whether  the  remainders  to 
the  children  were  vested  or  contingent,  it  was  contended  that  the 
power  of  appointmeni  prevented  their  vesting^  by  absorbing  the 
whole  fee. 

Lord  Kenyon  after  observing,  that  the  judgment  must  depend  J*^-  ^^'  ^  ^- 
on  the  authorities  cited,  of  which  the  three  leading  ones  were  anu,  f  49^ 
Leonard  Lovie's  case,  Walpole  v.  Lord  Conway,  Bamad.  Rep. 
in  Chan.  153.  and  Cunningham  v.  Moody,  and  noticing  the 
OfHuions  in  the  two  last,  said  he  was  happy  to  find  that  in  the 
last  of  these  cases,  wheia  Lord  Hardwicke  had  an  opportunity 
of  re-considering  this  question  more  fully,  and  at  a  tune  of  hfe 
when  his  judgment  was  more  mature,  he  determined  difierently 
from  the  opinion  held  in  the  two  former.    He  could  not  find  any 
substantial  distinction  between  that  case,  and  the  principal  one. 
That  the  limitations  to  the  children  were  first  subject  to  a  power 
of  appointment  to  the  children,  &c.  and  whether  the  Umitations 
preceded  or  followed  the  power  of  appointment,  made  no  differ- 
ence.   That  the  opinion  of  Lord  Hardwicke,  in  the  latter  case, 
was  peculiarly  deserving  of  attention  ;  because,  when  it  was  dis- 
cussed, the  former  one,  of  Walpole  v.  Conway,  where  he  had 
intimated  a  different  opinion,  was  ^pressed  upon  him ;  and  be-         ^  .^q 
cause  he  decided  the  last  case  at  a  tame  when  he  had  the  assis- 
tance of  some  of  the  most  eminent  lawyers^  that  ever  attended 
the  bar  of  that  Court.     Lord  Kenyon  therefiNre  thought,  that  on  ^^^^  5' Term 
fheauthority  of  that  case,  the  remainders  to  the  children  were  R«p.5is. 
vested^  subject  to  be  divested  by  the  execution  of  the  power,  and 
judgment  was  given  aeoordiiigly.  J 
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Cf  Powers  to  jointure. 

1.  Origin  and  Natore  of.  16.  Proportioned  to  tho  Fortimo  of  the 

3.  Rottriction  at  to  the  clear  yoarlj  I  Wifo. 

Value.  I 

Section  1. 

Origin  end  SOON  after  the  statute  of^ses,  the  practice  of  limitiog 

estates  in  strict  settlement  became  frequent ;  but  as  estates  for 
life  are  not  subject  to  dower,  a  power  was  usually  ^yen  to  ten- 
ants  for  life,  of  appointing  an  estate  to  any  woman  whom  they 
should  marry,  for  their  livesi  by  way  of  jointure,  which  is  now 
universaliy  practised. 

2.  As  a  rent  charge  is  a  much  more  convenient  species  of 
property  that  an  estate  in  land,  it  is  now  the  usual  practice  to 
give  tenants  for  life,  a  power  of  appointing  a  rent-charge*  not 
exceeding  a  certain  sum,  by  way  of  jointure ;  and  where  the 
power  b  to  appoint  all  or  any  part  of  the  lands,  the  usual  way  is 
to  appoint  certain  lands  to  the  wife,  with  a  proviso,  that  in  case 
the  person  in  remainder  shall  pay  to  the  wife  a  certain  yearly 
sum,  out  oObe  rents,  as  a  jointure,  then  that  he  may  retain  the 
possession  of  the  estate. 
Restriction  at      S.  In  powers  of  this  Idnd^  the  common  phrase  i^  that  It  shall 
yelrij  VaJoe.  ^^  lawful  for  the  tenant  for  life  to  appoint  any  part  of  the  landi^ 
comprised  in  the  settlement,  to  his  wife,  as  a  jointure,  not  ez« 
*  191  ceeding  the  *clear  yearly  value  of  a  certain  sum.     And  where 

an  appointment  of  a  jointure  is  made  in  this  manner,  clear  of 
all  taxes,  and  other  outgoings,  this  refers  to  such  outgoings  and 
taxes  as  are  in  being  at  the  time  when  the  appointment  is  exe« 
cuted. 
Biandford  t.  4.  The  Marqub  of  Blandford,  having  a  power  to  appoint  a 
t  likT  fr^'  jointure,  not  exceeding  8,0001.  a  year,  by  articles  previous  to 
his  marriage,  covenanted  to  settiea  jointure  of  3,000{.  a  year 
on  his  intended  wife,  over  and  above  all  reprises.  A  settlement 
was  afterwards  executed,  by  a  deed  of  appointment  of  eertatn 
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landd,  in  pursuance  of  the  power;  in  whicli  there  was  a  core- 
nant,  that  the  lands  should  produce  3,000/.  per  anii«fii»  clear  of 
all  reprises*  Lady  Blandford  having  survived  the  marquis 
brought  her  bill  in  chancery,  to  have  tfie  lands  appointed  to  her 
for  jointure,  made  up  a  clear  S^OOOL  a  year. 

Lord  Hardwicke  said— There  were  two  questions  in  this  case» 
First,  what  was  the  true  construction  of  the  power.  And  sec- 
ondly, what  was  the  construction  of  the  articles.  The  words  of 
the  power  were,  to  settle  upon  any  woman  a  jointure  not  ex- 
ceeding S,000{.  a  year,  without  any  deduction  or  abatement, 
ibr  any  taxes^  chaises,  or  impositions,  imposed  or  to  be  iropos* 
ed,  parliamentary  or  otherwise.  He  thought  both  sides  were 
mistaken  in  the  construction  of  the  power.  For  the  plaintiff's 
counsel  carry  it  too  far  in  extending  it  to  a  clear  yearly  rent- 
charge  ;  and  have  insisted  upon  deducting  for  every  little  sum 
laid  out  in  manuring,  or  any  way  relating  to  the  land.  And, 
on  the  other  hand,  the  defendant's  counsel  have  narrowed  it  too 
much,  by  insisting  that  the  words  tcuses  and  impontione  ought  to 
receive  a  limited  and  restrained  sense ;  and  mean  such  taxes 
as  are  fixed,  and  certain  in  their  nature,  which  the  land-tax  is 
not,  being  a  fluctuating  one.     He  thought  *the  land-tax  clearly  *  190 

within  the  power;  for  it  would  be  very  strange  when  there 
were  the  words,  imposed  or  to  be  mpoeed^  that  the  principal  and 
most  considerable  public  tax  could  be  intended  to  be  excluded. 
The  best  rule  was  to  construe  the  power  as  referring  to  such 
taxes  as  were  in  being  at  the  time  the  articles  were  executed. 
The  jointure  was  not  to  exceed,  in  the  whole,  the  annual  value 
of  3,000/. ;  and  in  his  apprehension  the  value  of  the  land  was 
to  be  estimated,  as  it  stood  at  the  time  of  the  execution  of  the 
power ;  if  by  any  accident^  after  the  execution  of  the  power, 
there  should  have  been  an  excess,  it  would  be  for  the  benefit  of 
the  jointress.  By  parity  of  reason,  if  there  should  be  any  de- 
ficiency, by  inundation  or  casualties,  the  jointress  must  ac- 
quiesce under  it  To  construe  it  otherwise^  would  make  these 
powers  executory.  Upon  the  first  question,  therefore,  the  meas- 
ure  of  the  charges  the  jointured  estate  was  to  be  freed  from, 
must  be  taken  firom  the  valuation  at  the  time  of  the  execution  of 
the  power,  and  of  such  charges  as  were  then  in  being. 

As  to  the  second  question,  respecting  the  construction  of  the 
articles,  there  was  a  great  inaccuracy  in  not  pursuing  the  power, 
nay,  even  the  articles  and  the  settlement  had  not  so  much  as  the 
same  words,  but  differed  fai  many  places,  and  yet  they  ought 
both  to  be  construed,  «o  as  to  make  them  consistent ;  and  by 
this  means  he  should  have  some  reason  for  what  he  said,  and 
some  fou9dation  to  stand  upon.    On  the  part  of  the  defendant. 
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an  advantage  had  been  attempted  to  be  taken  from  the  ^zpres* 
aion,  that  the  jointure  should  be  clear  of  reprises.  Now  the 
word  reprises  was  of  a  very  uncertmn  signification,  and  ought 
to  be  construed  ieetmdum  ittbjwtwn  materiainL  The  articles  be* 
*  193  gan  with  a  recital  of  the  power,  and  *the  intended  marriage,  and 
the  meaning  of  this  inaccurate  drawer  under  the  word  reprises, 
was  to  take  in  taxe^  charges,  or  incumbrances,  imposed  or  to 
be  imposed,  parliamentary  or  otherwise,  according  to  the  sub- 
ject matter,  and  pursuant  to  the  power  to  which  it  referred. 
Nothing  was  clearer  than  that  the  marquis  intended  to  settle 
S,00i.  per  anmim,  free  from  all  taxes  whatsoever ;  and  if  the 
constructbn  of  the  articles  should  be  doubtful,  from  the  uncer* 
tain  signification  of  the  word  reprises,  yet  taxes,  inserted  in  the 
settlement,  might  explain  the  meaning.  And  this  way  of  reason* 
ing  would  hold  better  in  a  court  of  equity,  because  artickawere 
there  considered  as  minutes  only  ;  and  the  settlement  might  a& 
terwards  explain  more  at  large  the  meaning  of  the  same  parties. 
He  therefore  declared,  that  the  plamtii^  by  virtue  ofthepowes 
under  the  duke's  will,  and  the  marriage  articles,  was  entitled  to 
such  a  jmnture  out  of  the  trust  estate,  subject  to  the  said  powef 
as  at  the  time  of  the  execution  of  the  said  articles  was  of  the 
yearly  value  of  8,0002.  free  from  all  mcumbrances,  rent-charges, 
rents-seek,  fee-farms,  quit-rents,  annuities,  stipends  to  min^ 
isters,  pensions,  and  procurations,  payable  thereout ;  and  also 
free  from  all  parliamentary  taxes  or  impositions  of  such  nature 
and  kind  as  were  in  being  at  the  time  of  executing  the  said  pow- 
er, and  particularly  from  tl|e  land  tax  then  in  being. 
TjreoBttei  r.  5.  A  case  of  the  same  kind  having  arisen  some  years  after, 
vlTwi^^  Lord  Hardwicke  said,  the  question  was,  what  the  jointure  should 
Amb,  t37.  be  clear  and  discharged  from.  The  material  words  were,  not 
exceeding  in  the  clear  yearly  value.  What  was  the  meaning 
of  those  words,  and  to  what  time  to  be  applied  1  The  time  he 
would  consider  first ;  as  to  which  he  was  clearly  of  opinion  that 
they  must  he  lands  of  this  clear  yearly  value  at  the  time  of  mak- 
*^194  ing  the  jointure  ;  *and  that  there  was  no  obligation  upon  the  re- 
mainder-man, or  lien  upon  the  estate  to  have  this  jointure  con- 
tinue to  be  of  a  clear  value,  during  the  continuance  of  the  jointure 
estate  ;  and  that  was  bIwbjb  the  rule  in  the  execution  of  these 
powers.  A  man  seised  in  fee  might  covenant  that  it  should  al» 
ways  continue  of  such  a  value,  which  covenant  would  bind  his 
assets,  real  and  personal,  to  make  it  good :  but  there  was  noth- 
ing to  bind  the  estate,  except  what  was  laid  down  in  Coventry 
▼•  Coventry ;  such  a  covenant  as  was  a  conveyance  in  equity. 
Andof  that  opinion  he  was  in  Lady  Blandford's  case,  where  it 
was  very  mmutely  considered,  as  to  the  great  inconvenience  in 
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a  contrary  doctrine :  that  these  powers  would  otherwise  be  exe« 
outory  and  fluctuating  :  that  none  would  know  when  the  power 
"Was  executed  ;  and  that  new  bills  must  be  brought  against  the 
remainder-men,  and  it  must  be  executed  against  subsequent  ten* 
ants  for  life.  Were  subsequent  jointresses  to  be  called  upon  to 
make  good  the  first  jointure  1  that  could  never  be  intended. 
Therefore  it  was  the  time  of  the  execution ;  and  of  that  opinion 
he  was  in  that  case,  not  only  in  respect  of  the  execution  of  the 
power,  as  to  charges  on  the  estate,  but  in  respect  of  the  quantum 
of  the  land  tax  ;  ibr  though  that  tax  might  iise  afterwards,  the 
guantum  o(  the  jointure  was  not  to  be  varied;  and  a  defect  in 
value  of  the  jointure  was  not  to  be  considered,  because  of  an  ad- 
dition made  to  the  land  tax  afterwards.  It  was  sufficient  that . 
the  Master  should  see  it  exonerated  from  the  land  tax,  accord- 
ing to  the  quantum  of  the  land  tax  at  the  time  of  the  execution* 

The  great  question  then  was,  from  what  charges,  impositbns, 
or  outgoings,  this  estate  ought  to  be  discharged,  at  the  time  of 
making  the  jointure.     What  it  was  to  be  discharged  from,  de- 
pending on  the  construction  *of  those  words ;  not  exceeding^  &c,  ♦  inr 
For  the  plaintiff  it  was  insisted  that  it  must  be  clear  of  every 
outgoing  ;  clear  at  least  as  far  as  that  jointure  of  Lady  Bland- 
ford's,  in  which  case  the  words  were,  clear  of  any  taxes,  char- 
ges,  or  impositions;  so  that  there  was  an  express  discharge 
from  taxes.     If  there  had  not,  by  virtue  of  the  word  charges^ 
he  could  not  have  taken  it  to  be  clear  of  taxes.     The  plaintiff 
insisted  this  was  to  be  clear  of  taxes ;  and  if  it  was  within  the 
power,  fihe  was  in  the  right ;  which  brought  it  to  the  construc- 
tion of  the  words.     He  was  of  opinion,  those  general  words 
were  not  to  be  extended  to  the  land  tax.     But  the  true  construc- 
tion was  the  rule  laid  down  in  Lady  Blandford's  case,  where  he 
held  that  the  measure  of  charges  to  be  deducted,  was  to  be-taken^* 
as  things  stood  at  the  time  of  the  execution  of  the  power ;  and 
was  to  be  free  from  all  charges  usually  allowed  between  buyer 
and  seller  of  estates,  and  all  parliamentary  impositions,  at  that 
time  ;  but  that  was  because  of  the  words.     But  where  nothing 
but  the  word  clear  was  used,  it  was  a  right  rule  to  construe  it 
a^  it  would  be  between  buyer  and  seller  of  estates.     Clear  must 
not  mean  all  outgoings,  like  a  rent-charge,  as  losses  by  tenants 
and  management,  to  which  a  rent-charge  is  not  liable.     Then 
what  was  the  rule  to  go  by ;  what  would  be  understood  between 
buyer  and  seller  ;  all  reprises  and  incumbrances,  and  all  extra- 
ordinary charges,  unusual,  and  not  agreeable  to  the  custom  of 
the  country ;  and  then  the  land  tax  was  not  to  be  considered. 
It  was  true  that  the  land  tax  was  to  be  considered  as  a  burthen ; 
but  it  was  contingent,  in  itself,  because  the  value  was  oontin- 
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gent)  and  therefore  that  was  a  reason  it  ought  to  be  ta^en  io^ 
but  it  was  not  in  between  buyer  and  seller.     Tithe  was  such  as 
*  196  it  ought  to  be  free  from  ;  so  of  a  iVee  farm  *rent,  which  was 

an  incumbrance  by   private   title.     Then  as  to  the  poor  rates 
a^nd  church  lavies ;    if  in  the  country  where  the  lands  were, 
the  usual  course  of  letting  estates  had  been  to  let  them  subject  to 
these  charges,   (as  it  was  in  the  western  countries,)  he  should 
have  taken  the  power  in  that  sense,  that  the  jointure  should    be 
charged  with  those  payments.      For  when  a  person  created  a 
power  and  made  a  jointure,  as  a  clear  jointure  in  lands,  it  must 
be  considered  as  lands  of  a  clear  rent,  according  to  the  coarse 
of  letting  in  that  country  ;  and  not  to  be  liable  to  extraordinary 
charges  by  contract     It  was  proved  that  in  the  country  where 
the  lands  were,  it  was  usual  to  let  them  discharged  of  these  bur- 
thens :  but  in  this  estate,  these  burthens  were  pud  by  the  land- 
lord, and  the  rents  were  raised  to  the  tenant  in  proportion.     If 
then  the  father  thought  fit  to  let  the  estate  so  as  to  increase  the 
nominal  value  of  it,  and  gave  a  power  to  make  a  jointure,  that 
was  no  leason  to  burthen  the  jointure  with  it,  but  as  the  usual 
and  ordinary  method  was  of  letting  those  lands. 

It  was  decreed  that  Lady  S.  was  entitled  to  a  jointure,  not 

exceeding  the  clear  yearly  value  of  10001.  at  the  time  of  the 

settlement  made  :  clear  of  incumbrances,  and  all  other  charges 

which,  by  the  course  and  usage  of  the  country  in  which  the 

lauds  lay,  ought  to  be  borne  by  the  tenant ;  but  subject  to  the 

land  tax,  and  all  other  outg<rfngs  which,  according  to  the  course 

of  the  country,  ought  to  be  borne  by  the  landlord. 

to'^^F^-         ®*  Powers  of  jointuring  are  sometimes  given  proportioned  to 

tone  of  ths      the  Wife's  fortune  ^  and  if  in  a  case  of  this  kind  the  power  be  to 

^^'  appoint  a  jointure  not  exceeding  100/.  a  year  for  every  10001. 

which  the  husband  acquires  as  a  marriage  portion,  and  part  of 

''^  197  ^le  wife's  fortune  is  Umited  to  the  husband  for  life,  ^remainder 

to  increase  the  younger  children's  portions,  although  there  be  no 
younger  children,  and  it  goes  back  to  the  wife,  yet  it  will  be 
considered  as  received  by  the  husband,  within  the  intent  of  the 
power ;  and  the  husband  will  be  compelled  to  settle  a  jointure 
_  accordingly. 

Ancaftor,  *  "^^  ^^^  B.  Sherrard  being  tenant  for  life,  with  such  power  as 
t  Ves*  499.  is  mentioned  in  the  preceding  section,  married  a  lady  who  had  a 
fortune  of  10,000/.;  and  in  consideration  thereof,  settled  an 
estate  on  her  of  800/.  a  year ;  and  covenanted  to  settle  tOOL  a 
year  more,  to  make  it  up  a  thousand.  The  sum  of  2,060/., 
part  of  the  wife's  fortune,  was  continued  at  interest,  for  the 
benefit  of  the  younger  children ;  and  in  case  of  no  chOdren,  to 
go  to  the  survivor ;  but  the  interest  thereof  was  to  be  paid  to 
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the  husband  during  bis  life.    Tbere  were  no  children,  and  tbo 
wife  survived. 

Lord  Hardwicke  said,  tbe  question  was,  wbetber  Sir  B.  Bber- 
rard  was  to  be  considered  as  baving  received  8000/.  or  1 0,000/. 
with  bis  lady.     He  was  of  opinion  be  musC  be  considered  iis  bav* 
ing  received  a  portion  of  lO^OOOZ.  witb  his  wife.     It  was  not  to 
be  disputed  but  tbat  on  tbe  marriage  it  was  to  be  considered  as 
10,000/.  ;  but  tben  tbe  objection  was,  tbat  8000/.  tbougb  part  of 
the  portion,  was  not  received  by  Sir  B.   8.  ;  and  tbat  in   conse* 
quence  of  tbe  settlement,  by  his  not  surviving,  it  went  back  to 
her,  tbere  being  no  younger  ehiidren,  and  was  to  be  considered 
as  no  part  of  tbe  portion  on  wbich  tbe  jointure  was  made  ;  and 
therefore  not  being  received,  no  joiliture  was  to  be  made  for  )t 
But  he  was  of  opinion  that  objection  did  not  hold  i  be  agreed 
that  where  a  jointure  was  to  be  made  under  such  a  limited  p6^« 
er,  of  a  portion  to  be  received,  the  transaction  must  be  fair,  binm 
fide^  without  fraud  or  collusion  ;  *and  therefore  if  iC  was  a  lK>m«  *  195 

inal,  not  a  real  portion^  that  would  tiot  do.  It  often  happened 
tbat  a  man  married  a  lady  witb  il  sfnaH  portion,  and  he  or  hit 
friends  advanced  money  to  make  up  tbat  a  nominal  portion,  and 
took  it  back ;  that  would  not  do.  So  if  tbe  wife  had  a  portion 
of  10,000/.  and  it  was  settled  to  her  separate  use,  that  would  not 
do  :  but  that  was  not  tbe  present  case.  Parents  created  these 
powers  with  a  view  to  compel  their  children  to  marry  prudept- 
ly,  witb  a  wife  of  adequate  quality,  certainly  of  an  adequate 
fortune  ;  hut  not  to  burthen  the  estate  witb  a  great  jointure  for 
a  wife,  who  brought  nothing  into  the  family,  and  who  pro* 
bably  would  not  deserve  it  Wherever  therefore  the  portion  of 
tbe  wife  was  stipulated  to  be  applied  in  a  proper  and  reasonable 
manner,  in  tbe  usual  way  of  setding,  for  the  benefit  of  the  femily, 
that  was  to  be  considered  as  a  portion  received.  The  father  could 
not  mean  that  every  part  of  tUs  portion  should  be  received  by  his 
son,  to  spend  and  waste  :  if  it  was  settled  so  as  to  become  bene- 
ficial to  tbe  family,  in  the  fair  way  of  making  settlements,  it 
was  sufficient  The  parties  were  young  at  the  time  of  the 
marriage,  and  might  have  several  children  :  it  was  reasonable 
to  take  so  much  of  tbe  wife's  fortune,  as  an  increase  of  tbe 
younger  children's  portions,  which  the  husband  had  under 
his  father's  will  a  power  to  settle  i  nor  was  there  any  impro- 
priety in  giving  tbe  wife  a  chance  of  survivorship.  This 
then  was  an  application  of  the  portion  by  the  husband,  in  a 
reasonable  and  fair  way,  and  therefore  to  be  considered  as 
within  the  intent  of  the  power.  If  the  interest  of  the  S,000l. 
had  only  been  given  to  the  husband  for  life,  and  afterwards  tbe 
principal  to  the  wife,  that  would  be  a  strong  case  to  say  it  was 
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*  199  not  within  the  intent  of  the  power  ;  *but  the  money  being  only 

given  to- the  wife,  on  failure  of  younger  children,  and  on  the  bus- 
band's  dying  first,  both  which  events  happened,  it  differed  finom 
that  case.  If  the  portion  was  to  be  paid  to  the  husband,  to  do 
what  he  pleased  with,  and  not  to  be  settled  for  the  benefit  of  the 
family,  fathers  would  hardly  create  such  a  power.  He  therefbie 
considered  that  what  was  fairly  settled  for  the  family,  was  for 
the  benefit  of  the  husband  ;  and  therefore  the  widow  was  entitled 
to  lOOOZ.  a  year  for  her  jointure. 
*p*  w  ^**^*'  ®'  ^^  ^^^  resolved  by  Lord  King,  that  where  a  tenant  for  fife 
€48.  ****  ^^^^  power  to  make  a  jointure  of  100/.  a  year  for  every  lOOOL 
which  he  had  by  his  wife,  covenanted  on  marriage  to  make  a 
jointure  accordingly  r  and  also  to  make  an  additional  jointure, 
on  receiving  or  becoming  entitled  to  any  further  money  in  right 
of  the  wife  ;  and  after  the  death  of  the  husband  the  widow  be- 
came entitled  to  an  additional  fortune  ;  she  shall  not  compel  the 
remainder^man  to  make  an  additional  jointure  09  her,  on  this  ac- 
count But,  on  th^  other  hand,  the  husband's  creditors  aboulcl 
not  take  from  the  wife  that  additional  fortune. 
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Section  I. 

AS  all  leases  made  by  tenants  for  life  determine  by  the  nature  of. 
death  of  the  lessor,  powers  are  usually  inserted  in  Settlements, 
enabling  the  tenants  for  life  to  grant  leases,  to  be  valid  against 
the  persons  in  remainder,  and  the  reversioner.  Powers  of  this 
kind  are  productive  of  great  advantage,  not  only  to  the  persons 
interested,  but  also  to  the  public ;  for  tenants  for  life  are  thereby 
enabled  to  grant  a  certain  term  to  the  lessee,  by  which  means 
they  get  a  higher  rent,  which  is  equally  beneficial  to  the  remain- 
der-men, and  reversioner ;  and  the  public  is  benefited,  because 
tfie  *extent  and  security  of  the  tenant's  interest  induces  him  to 
expend  his  capital  in  the  cultivation  and  improvement  of  the  es« 
tate. 

2.  But  lest  tenants  for  life  should  exert  these  powers  to  the 
prejudice  of  the  persons  in  remainder  or  reversion,  they  are  in 
general  restrained  by  the  words  of  the  power  from  making  leas- 
es, but  on  certain  conditions ;  by  which  means  they  are  forced 
to  secure  the  same  advantages  to  those  who  may  succeed  to  the  pitzg.  ft.  t is. 
estate,  as  to  themselves.     It  has  therefore  been  long  settled,  that  ^^  ▼;  ^^^' 
the  restrictive  part  of  these  powers  shall  be  construed  strictly  b^  W/™ 
against  the  tenants  for  life,  and  in  favour  of  the  remainder-men 
and  reversioner ;  because  the  conditions  upon  which  powers  of 
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this  kind  are  given,  are  inserted  witb  a  view  to  their  interest : 
and  the  lessees  under  such  leases  standing  only  in  the  place  of 
the  tenants  for  life,  and  deriving  their  title  merely  under  the 
power,  if  that  be  not  strictly  followed,  the  right  of  the  reniain- 
der^men  and  reversioner  to  possess  the  estate,  freed  from  the 
lease,  will  take  place  of  the  right  of  <he  lessees,  as  superior  to  it 
From  whence  it  follows,  that  every  circumstance  required  by 
the  power  must  be  strictly  followed,  otherwise  the  lease  will  be 
voii. 

S.  The  instruments  by  which  leasing  powera  are  ezecnted, 
are  construed  more  strictly  than  other  deeds  of  appointment, 
infra,  c.  16,    For  it  being  expressly  required  that  tenants  for  life  should  ex* 
1*^'  ecute  their  powers  of  leasing  in  a  particular  manner,  that  be« 

comes  a  condition  precedent ;  and  if  all  the  circumstancea  re- 
ham,  infia.  *  quired  by  the  power  are  not  strictly  followed,  the  power  is  held 
to  be  totally  unexecuted.     So  that  if  an  improper  covenant  h 
inserted  in  a  lease  made  under  a  power,  the  lease  b  thereby 
*  tOS  void  in  its  creation,  *and  not  the  covenant  only  :  and  no  accep- 

T^TeTmR  ****  tance  of  rent,  or  other  act,  by  the  person  in  remainder  or  re- 
83.  version,  will  operate  as  a  confirmation  of  it 

^70.^^^  4.  The  restrictions    which  are    usually  annexed  to  leasing 

Restrictions    powers  relate :  1  st.  To  the  instrument  by  which  the  power  u 
annexed  to.    toH)e  executed.  2d,  To  the  lands  to  be  let     Sd,  To  the  time 
.when  the  lease  is  to  commence.  4th,  To  its  duration.  dth,Totfae 
[  rent  directed  to  be  reserved.     6th,  To  the  clauses  and  covenants 
required  to  be  inserted  in  such  leases. 
1  deg.  Ai  to   -    5.  With  respect  to  the  instrument  by  which  a  leasing  power 
the  Instru-;     jg  directed  to  be  executed,  it  is  generally  required  to  be  by  deed 
indented,  sealed,  and  delivered  in  the  presence  of,  and  attested 
1  Borr.  1^    by,  two  or  more  credible  witnesses.     And  it  is  also  usuaUy  re- 
quired, that  the  tenant  should  execute  a  counterpart  of  such  in- 
denture. 
1  Vent  291.        ^'  Livery  of  seisin  ia  not  necessary  to  be  given  on  a  lease  of 
9  Lev.  149.     a  freehold  estate,  made  under  a  power :  because  a  lease  of  this 
kind  takes  effect  from  the  deed  by  which  the  power  is  created  ; 
and  the  legal  estate  is  transferred  to  the  lessee,  by  the  operation 
of  the  statute  of  uses. 

7.  With  respect  to  the  lands  to  be  leased,  powers  of  this  land 
ihrnfjuiL  to  ^^  generally  restrained  to  those  which  have  been  usually  let  or 
be  leased.      demised  to  &rmers ;  in  order  to  prevent  the  tenant  for  life  from 

leasing  the  mansion-house,  park,  gardens,  pleasure  grounds^  or 
other  parts  of  the  land  usually  occupied  by  the  proprietors  of 
the  estate,  and  deemed  necessary  to  the  dignity  of  the  family. 

8.  This  clause  is  taken  from  that  which  is  inserted  in  the 
statute  35  Hen.  VIIL*  by  which  tenants  in  tail  are  enabled  to 
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maktt  leases,  which  has  been  already  stated.     And  the  rules  »'**«i  ^  ^^ 
adopted  by  the  ^courts  of  )aw»  in  the  cases  which  have  arisen 
on  that  statute,  apply  equally  to  leases  made  in  pursuance  of 

powers.  V     h  33. 

9.  Lands  wUch  have- been  demised  three  times  are  consider- 
ed  as  lands  usually  let  So  lands  which  have  been  demised 
twice  :  but  lands  which  have  been  only  once  let,  do  not  fall  with- 
in the  description  of  lands  usually  let;  for,  usui  fit  ex  iteraiis 
aetibus,  ^ 

10.  Lands  not  demised  for  the  space  of  91  years  previous 
to  the  making  of  a  lease  under  a  power,  are  not  considered  as 
lands  usually  let. 

11.  A  person  was  tenant  for  life,  with  power  to  make  leases  Tri>trahi  y. 
of  all  or  any  of  the  lands  in  an  indenture  of  settlement  par-  y\^^  Vu 
ticularly  mentioned,  which  at  any  time  theretofore  had  been 
usually  letteti  or  demised,  for  and  during  the  term  of  21  years ; 
reserving  the  rents  then  usually  paid,  or  more.     The  tenant  for 

life  made  a  lease  of  part  of  the  premises  contained  in  the  set- 
tlement, which  had  been  once  let  for  lOOZ.  a  year  for  21  years, 
but  the  term  of  21  years  had  been  long  expired,  and  the  pre- 
mises had  not  been  letten  after.  The  question  was,  whether 
these  lands  came  within  the  description  of  lands  at  any  time 
theretofore  usually  demised. 

Lord  Ch.  Just.  Yaughan  said,  the  words  ueudtty  demUed^ 
might  be  taken  in  two  senses ;  the  one  for  ttie  often  farming, 
or  repeated  acts  of  leasing  lands,  to  which  sense  this  case  did 
reasonably  extend ;  the  other  for  the  common  continuance  of 
lands  in  lease,  for  that  was  actually  demised,  and  so  lands  leased 
for  500  years  long  since  were  lands  usually  demised,  that 
was,  in  lease,  though  they  had  not  been  more  than  once  de- 
mised ;  and  the  former  construction  agreed  both  with  the  words 
and  intention  of  the  settlement.  But  what  was  not  farmed  at  ^ 
the  time  of  this  proviso's  being  made,  *nor  for  20  years  before, 
could  not  be  said  to  be  at  any  time  before  commonly  farmed  ; 
for  those  20  years  was  a  time  before,  in  which  it  was  not  farm* 
ed.  Besides  the  proviso  requiring  a  reservation  of  the  rents 
thereupon  reserved,  at  the  time  when  the  deed  was  made,  nec- 
essarily implied  that  the  land  demisable  by  that  proviso,  must 
be  land  then  under  rent :  for  when  no  rent  then  was,  the  rent 
then  thereupon  reserved  could  not  be  reserved  ;  but  the  premises 
in  question  had  then  no  rent  upon  them,  for  they  had  not  been 
let  for  20  years  before,  nor  then ;  and  therefore  were  not  de- 
misable by  that  power. 

12.  A  covenant  to  stand  seised  is  considered  as  evidence  of  ^^if,^^,'. 
the  usual  manner  of  demising ;  and  the  objection,  that  the  cove-  3  Borr.  144 1. 
nant  to  stand  seised  in  question  was  by  way  of  provision  for  a 
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younger  child,  was  deemed  lo  be  of  no  weight ;  for  that  was 
every  day's  practice. 

13.  Where  there  appears  an  intention  that  the  tenant  for 
life  shall  have  a  power  to  lease  all  the  lands,  and  a  proviso  is 
inserted  that  the  ancient  rents  shall  be  reserved ;  this  shall  not 
confine  the  power  to  those  lands  which  have  been  usually  let, 
but  it  will  be  construed  to  extend  to  all  the  lands  ;  and  the  re* 
striction  only  applied  to  those  lands  which  have  been  usually  let 
And  Lord  Holt  has  said,  that  where  a  qualification  is  annexed 
to  a  power  of  leasing,  which,  if  observed,  goes  in  destruction  of 
the  power,  the  law  will  dbpense  with  it. 

14.  A  conveyance  was  made  of  divers  manors,  rents,  and 
services,  to  the  use  of  A.  B.  for  life,  with  power  to  make  leases 
of  the  same,  or  of  any  part  or  parcel  thereof  so  that  such 
rent  or  more  was  reserved  on  every  lease,  as  was  reserved  and 
paid  for  the  same  within  two  years  tfien  next  before.  Some  part 
of  *the  premises  consisted  in  woods,  that  bad  not  been  before 
leased  at  any  rent,  within  the  two  preceding  years.  It  was 
determined  that  the  tenant  for  life  might  make  leases  of  that 
part,  reserving  such  rent  as  he  pleased ;  because  it  appeared 
from  the  generality  of  the  words,  that  it  was  intended  he  should 
have  power  to  lease  all  the  lands ;  and  the  restrictive  clause 
was  meant  to  apply  only  to  such  lands  as  had  been  demised  for 
two  years  before. 

15.  An  estate  which  consbted  of  lands  and  a  rectory,  was 
conveyed  to  the  use  of  a  person  for  life,  with  power  to  let  the 
premises,  or  any  part  of  them,  so  as  a  rent  of  five  shiUings  was 
reserved  for  every  acre  of  land.  The  tenant  for  Ufe  demised  the 
rectory,  which  consisted  of  tithes  only,  reserving  a  rent ;  and 
the  question  was,  whether  the  power  warranted  such  a  lease. 
It  was  argued  that  it  did  not,  for  a  construcdon  was  to  be  made 
upon  the  whole  clause,  and  the  latter  words,  that  required  a  re- 
servation of  rent,  should  explain  the  former,  and  restrain  the 
general  word  premises  to  land  only,  or  things  out  of  which  a 
rent  nught  issue,  which  it  could  not  out  of  tithes.  But  it  was 
resolved  by  the  Court,  on  the  authority  of  Cumberford*s  case, 
that  the  lease  of  the  rectory  was  good :  fox  the  power  was  gen- 
eral, and  enabling ;  and  the  last  clause  being  affirmative,  though 
restrictive,  would  not  restrain  the  generality  of  the  former  ones  : 
therefore  the  power  must  be  construed  to  be,  to  demise  the  prem- 
ises that  consisted  of  acres  at  5s.  an  acre  ;  but  of  what  were 
not  acres,  no  rent  need  be  reserved :  and  it  was  said  by  Lord 
Hale,  that  if  the  power  had  been  to  let  the  manor  and  rectory, 
expressly  reserving  58.  per  acre,  the  lease  had  been  good  of  the 
rectory,  vidthout  any  rent. 
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*1^»  A  manor  and  other  hereditaments  were  settled;  with  «  oQg 

a  power  to  the  tenant  for  life  to  make  leases,  excepting  the  an-  wiaUr  r. 
cient  demesne  lands,  and  so  as  the  ancient  rent  was  reserved.  LoTeden, 
It  was  determmed  that  this  power  did  not  enable  the  tenant  for  267!^'  ^"^^ 
life  to  demise  the  copyhold  lands  held  of  the  manor  ;  because  C<>m.  R.  37. 
they  were  part  of  the  demesnes :  but  that  the  rents  and  servi-  ^^  ^^  "^* 
ces  of  the  manor  might  be  demised  :  notwithstanding  that  one 
qualification  annexed  to  the  exercise  of  the  power  was,  that  the 
ancient  rent  should  be  reserved ;  and  so  rent  could  be  reserved 
on  a  lease  of  rents  and  services  :  for  it  appeared  that  part  of  the 
manor  was  intended  to  be  comprised  withui  the  power,  but  as 
the  demesne  lands  were  not  comprised,- the  rents  and  services 
must ;  for  the  whole  manor  consisted  of  demesnes,  rents,  and 
services  :  and  if  a  man  had  a  power  reserved  to  him  of  making 
leases  of  two  things,  and  a  qualification  was  annexed  to  the  ' 
power  which  could  not  extend  to  one  of  these  things,  he  might 
make  a  lease  of  that  thing,  without  any  regard  to  the  qualifica- 
tion. 

17.  A  tenant  for  life,  with  power  to  demise  all  the  ma-  ?f^***^*^' 
nors,  &c.  and  hereditaments,  or  any  part  thereof  reserving  so  Doug^dsk. 
much  or  as  great  yearly  rents,  or  more,  as  was  then  paid  ; 
made  a  lease  of  a  manor  and  fishery,  which  had  never  been  let, 
together  with  other  premises,  reserving  a  greater  rent  than  had 
formerly  been  reserved.  It  was  contended  that  the  manor  and 
fishery  were  not  demisable  under  the  power,  as  no  rent  was  then 
paid  for  tHem  :  to  which  it  was  answered,  that  the  qualification 
in  the  power,  with  regard  to  the  reservation  of  rent  then  paid, 
could  only  apply  to  such  parts  of  the  subject  of  the  power  as 
were  then  let ;  but  the  power  itself  expressly  extended  to  the 
manors  and  fishery  ;  and  it  must  have  been  known  at  *the  time  *  2Vf 

of  the  settlement,  that  neither  the  manors  nor  fishery  were  then 
let ;  for  where  a  general  authority  is  given  by  a  power  to  let 
manors,  lands,  &c.,  and  afterwards  there  is  a  qualification  that 
the  usual  rent  shall  be  reserved,  such  affirmative  qualification 
shall  not  restrain  the  generality  of  the  power,  but  shall  only  ap- 
ply to  the  part  which  was  formerly  demised.  It  was  also  ob- 
jected, that  as  the  rent  was  entire,  and  could  not  be  apportion- 
ed,  it  was  not  clear  that  the  ancient  rent  was  reserved  for  that 
part  of  the  premises  which  had  formerly  been  let :  in  answer 
to  which  it  was  said  to  be  sufficient  that  the  advance  on  the 
whole  was  301.,  and  that  the  fishery  was  only  worth  151.  a 
year ;  and  the  manor  was  not  of  any  pecuniary  value. 

Lord  Mansfield  said,  the  power  was  express,  to  demise  the 
manors  and  fisheries  ;  they  were  particularly  mentioned  in  the 
settlement,  and  the  power  went  to  the  whole.    They  paid  under 
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this  lea^e  as  great  a  yearly  rent  as  at  the  time  of  the  settlem^t, 
for  they  paid  nothing  t&en^  the  words  therefore  were  complied 
withy  and  this  objection  could  only  stand  upon  intent ;  bat  Ae 
Court  thought  no  such  intent  appeared.  The  manors  wen 
nominal,  of  no  Talue,  no  object  of  yearly  income^  the  fisheiy 
worth  only  151.  a  year  ;  they  were  convenient  to  the  lessee  liv- 
ing on  the  land,  and  of  no  use  to  the  remainder  man  :  the  right 
of  fishing  and  shooting  was  reserved  to  him.  For  his  par^  he 
thought  the  intent  was  to  give  leave  to  demise  all,  reserving  at 
much  rent  in  the  whole,  as  had  been  paid  before  ;  and  in  fact 
901.  more  had  been  reserved.  The  Court  was  of  opinion  that 
the  lease  was  good. 

16.  A  power  may.  however  be  taken  to  be  special,  and  not 
allowed  to  extend  to  all  the  property  t^miprised  in  the  deed 
*  208  wherein  the  power  is  given,  if  it  ^appear  from  Ae  nature  of  the 

power,  compared  with  that  of  the  property,   to  have  been  the  in- 
tention of  the  parties  that  it  should  be  special. 
6as|ot  ▼.  19.  A  power  was  given  to  a  tenant  for  life,  to  make  a  lease 

8Sfod!^9.     or  leases  for  three  lives  or  21  years,  of  all  or  any  part  of  the 
premises  in  the  indenture  comprised,  at  such  yearly  rents,  or 
more,  as  the  same  were  then  let  at.     Lady  Ba^ot,  who  was 
the  tenant  for  life,  married  Sir  A.  Ooghton,  and  made  a  lease  to 
him  of  the  capital  messuage  for  21  years  ;  but  reserved  no  rent. 
It  was  resolved,  Ihat^his  lease  was  void ;  and  the  judgment  is 
said  to  have  been  affirmed  in  (he  House  of  Lords.       ^ 
pomeroy  v.         1^0.  A  persott  devised  his  estate  in  strict  settlement,  and  gave 
3  Tenn^^'     to  all  the  tenants  for  life,  a  power  to  grant,  demise,  and  lease 
666.  aH  or  any  of  the  said  manors,  parts  of  manors,  messuages, 

lands,  tenements,  and  hereditaments ;  so  as  the  usual  rents  and 
other  yearly  payments,  dues,  reservations,  and  heriots»  were 
from  time  to  tune  reserved,  and  made  due  and  payable.  A  te- 
nant  for  life  made  a  lease  of  certain  tithes,  which  had  never 
been  leased  before  ;  and  the  question  was,  whether  that  lease 
was  good. 

Lord  Kenyon  said,  wh»i  he  first  read  over  the  case,  he  en- 
tertained no  doubt  upon  the  question  ;  but  when  Cumberford's 
ant«,  { 14.      case  was  stated  at  the  bar,  he  wished  to  see  on  what  ground  the 
Court  proceeded  in  deterimning  it.    For  if  certam  l^gal  ideas 
were  annexed  to  certain  technical  words,  as  in  the  case  of  lim« 
itatiotts  of  real  estates,  it  would  be  extremely  dangerous  to  de- 
part from  the  sense  given  to  them  by  the  law,  however  apparent 
the  intention  of  the  parties  might  be  to  the  contrary.    Now,  on 
looking  into  that  case,  the  rule  would  be  found  to  be  clear  and 
*  209         undoubted ;  but  the  counsel  who  argued  Goodtitie  ♦v.  Funucan, 
ante.  m  Stating  Cumberford's  case,  omitted  the  most  important  words  ; 
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namely,  that  the  intention  of  the  parties  was  to  goveni.  If 
that  was  the  rule,  and  the  Judges,  in  construing  the  particular 
ipirords  of  different  powers,,  had  appeared  to  make  contrary  deci- 
sions at  different  times,  it  was  not  that  they  bod  denied  tte  gen- 
eral rule,  but  because  some  of  them  had  erred  in  the  application 
of  the  general  rule  to  the  particular  case  before  them  ;  for  in  all 
the  cases  they  professed  to  determine  upon  the  intention  of  the 
parties.  It  was  not  necessary  to  go  into  all  the  cases,  because 
they  were  all  arranged  in  Douglas,  and  the  due  effect  given  to 
them  by  Lord  Mansfield  ;  from  all  which  he  at  last  extracts  the 
general  rule,  that  the  construction  of  these  powers  must  be  gov- 
erned by  the  intention  of  the  parties  ;  and  in  applying  tlmt  rule 
to  the  case  of  Baggot  v.  Oughton,  be  said — ^^  In  a  family  set* 
tlement'of  an  estate,  consisting  of  some  ground  always  occupied 
together  with  the  seat,  and  of  lands  let  to  tenants,  upon  rents 
reserved,  the  qualification  annexed  to  the  power  of  leasing,  that 
the  ancienf  rent  must  be  reserved,  manifestly  excluded  the  man-  . 
ston-house,  and  lands  about  it,  never  let  No  man  could  intend 
to  authorize  a  tenant  for  life  to  deprive  the  representative  of  the 
family  of  the  use  of  the  mansion  house.  The  words  m  such  a 
case  show,  that  the  power  is  meant  to  extend  only  to  what  has 
been  usually  let ;  by  that  means  the  heir  enjoys  all  the  premi- 
ses in  the  settlement,  just  as  they  were  held  by  his  ancestor,  the 
tenant  for  life  ;  he  has  the  occupation  of  what  was  always  occu- 
pied, and  the  rent  of  what  was  always  let.^ 

Now,  the  whole  of  this  reasoning  applied  most  pointedly  to  the 
case  before  the  court ;  these  tithes  never  bad  been  let,  but  had 
always  been  occupied  by  *the  possessor  of  the  estate ;  therefore  *  210 
he  did  not  tlunk  that  the  case  of  Baggot  v.  Ougfaton  could  be  dis- 
tinguished from  this  in  principle.  This  was  the  broad  ground  on 
which  he  was  of  opinion,  that  the  lease  in  question  was  not  a  valid 
one.  The  other  Judges  concurred  ;  and  Mr.  Justice  BuHer  ob- 
served, that  in  the  case  of  Goodtitle  v.  Funucaa,  the  Court  re- 
lied on  the  words  at  the  end  of  the  power— '^  or  prc^rtionaUy 
for  any  part  thereof,"  though  no  notice  was  taken  of  it  in  the 
printed  report.  For  those  words  showed  thi^  it  was  the  intention 
of  the  parties  that  the  f$antian  of  the  rent,  and  not  any  particular 
part  of  the  premises  included  in  Ihe  settlemmiit,  was  to  guide  tiiie 
person  in  executing  the  power.  But  in  this  case  ike  devisor  did 
not  intend  Aat  any  part  of  the  estate  should  be  let,  but  tbat  which 
had  been  usuailly  demised  before. 

SL  The  third  restriction  usually  inserted  in  powers  of  leas-  ^*  ^o  the 
ing,  relates  to  the  time  when  the  lease  is  to  commence  ;  wheth-  tb^TuiuNrif 
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er  immediately,  or  at  a  future  period  ;  whether  in  possession  or 
i&  reversion. 

Lord  Holt  has  explained  what  was  the  nature  of  a  lease  in  re- 
version thus-— ^'  In  the  most  ample  sense,  that  is  said  to  be  a 
lease  in  reversion,  which  hath  its  commencement  at  a  future  day ; 
and  then  it  is  opposed  to  a  lease  in  possession  ;  for  every  lease 
that  is  not  a  lease  in  possession,  in  this  sense  is  siud  to  be  a 
lease  in  reversion."  In  a  more  confined  sense  of  the  term,  a 
lease  in  reversion  signifies  a  lease  to  begin  from  the  determina- 
tion of  a  lease  in  being  ;  in  which  sense  all  leases,  where  there 
b  a  particular  estate  outstanding,  are  leases  in  reversion.  And 
so  is  the  term  reversion  to  be  taken,  where  mention  is  generally 
made  of  leases  in  reversion,  under  a  power ;  for  otherwise  a 
tenant  for  life,  with  power  to  make  ^leases  in  reveruon,  might 
make  a  lease  to  commence  fifty  years  after  his  death. 

32.  Where  a  power  is  given  indefinitely  to  make  leases,  with- 
out mentioning  the  time  when  they  are  to  commence,  it  shall  be 
taken  strictiy  against  the  donee  of  the  power ;  consequently  be 
construed  so  as  only  to  authorize  leases  in  possession,  and  not 
leases  in  reversion. 

28.  Henry  Elarl  of  Suffolk  was  seised  of  an  estate  under  an 
act  of  parliament,  to  the  use  of  himself  for  life,  remainder  to 
his  wife  for  life,  &e.  ;  with  a  proviso,  that  it  should  be  lawful 
for  the  earl  to  make  leases  for  21  years.  The  earl  made  a  lease 
for  21  years,  and  before  the  end  of  it,  he  made  another  lease  to 
the  lessee  for  21  years,  dated  the  30th  March,  to  commence  at 
Michaelmas  following.  It  was  adjudged  a  void  lease,  because 
for  the  time  it  was  a  lease  in  reversion  ;  and  if  he  nnght  make 
a  lease  to  commence  at  the  Michaelmas  following,  he  m%ht 
make  it  to  commence  twenty  years  after,  which  would  destroy 
the  effect  of  the  settlement 

24.  It  was  formerly  held,  that  a  lease  made  to  commence 
from  the  date,  or  the  day  of  the  date  thereof,  was  a  lease  in  re- 
version :  but  this  doctrine  has  been  altered  by  the  following  de- 
termination. 
t"!57'^**^  ^5.  A  tenant  for  life,  with  power  to  make  leases  for  21 
years,  in  possession,  and  not  in  reversion,  made  a  lease  to  his 
daughter,  to  hold  from  the  day  of  the  date  of  the  indenture  for 
21  years.  Lord  Mansfield,  after  stating  all  the  authonties  on 
this  subject,  delivered  his  opinion  that  yrom  might,  in  the  vulgar 
sense,  and  even  in  strict  propriety  of  language,  mean  either  in« 
elusive  or  exclusive  :  that  tiie  parties  necessarily  understood, 
and  used  it  in  that  sense  which  made  the  deed  effectual.  That 
courts  of  justice  were  to  construe  *the  words  of  parties  so  as  to 
effectuate  their  deeds^  and  not  to  destroy  them ;  more  especial^j 
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when  the  words  themselves  abstractedly  might  admit  of  either 
meaning.  It  was  therefore  adjudged,  that  the  lease  should  be 
deemed  a  lease  in  possession,  and  therefore  good,  bemg  war* 
ranted  by  the  power. 

26.  Where  lands  arc  leased  out  for  lives,  or  years,  and  are  H^^*"  ?^* 
afterwards  limited  in  strict  settlement,  with  a  power  to  the  ten-  rerenioDary: 
ant  for  life  to  make  leases  generally,  he  may  make  a  reversion- 
ary lease,  to  commence  upon  the  determination  of  the  subsisting 

lease  ;  for  otherwise  the  tenant  for  life  might  never  have  an  op- 
portunity of  exercising  his  power. 

27.  Husband  and  wife  made  a  lease  of  part  of  the  wife's  es-  *J*''  ^^  ^f^ 
tate  for  21  years,  rendering  the  accustomed  rent.     Afterwards  casef  Dyer, 
it  was  enacted  by  parliament,  that  the  husband  should  have  the  ^'^* 
lands  in   lease  and  the  rent  for  his  life,   remainder  to  his  wife  ; 

and  that  all  leases  and  grants  thereof  made  and  to  be  made,  by 
the  husband  by  indenture  for  three  lives  or  21   years,  reserving 
the  accustomed  rent,  should  be  good.     The  husband,  after  eight 
years  of  the  lease  expired,   (reciting  the  former  lease,)  demised 
the  land  for  21   years  next  after  the  end  of  the  first  21   yearsj 
reserving  the  usual  rent     It  was  held  by  Manwood  and  Dyer, 
that  the  lease  was  good  ;  but  Mounson  was  of  a  different  opin-  p^^  ^ 
ion.     And  in  a  note  it  is  said  that  Mounson's  was  the  better  Prickwood, 
opinion.     But  the  validity  of  such  a  lease  was  established  in  the  ^'®*  ^^  ^^^' 
following  modern  case. 

28.  A  person  being  tenant  for  life  of  the  reversion  of  lands,  CoTentiy  ▼. 
which  were  leased  out  for  lives .;  with  a  power  to  make  leases  n^JJ^'^'^i^. 
of  any  part  thereof  for  21  years  ;  or  one,  two,  or  three  lives  ; 

so  ^as  there  were  not  in  any  part  of  the  premises  so  leased,  lit 
any  one  *time,  any  more  or  gi'eater  estate  or  estates  than  for  *  218 
21  years,  or  for  thre<^  lives,  or  for  any  number  of  years  deter- 
minable upon  three  lives ;  made  several  leases  for  99  years,  to 
commence  firoih  the  death  of  a  remaining  life  in  a  former  lease. 
And  upon  an  issue  directed  out  of  Chancery  to  try  the  validity 
of  these  leases,  the  Court  of  King's  Bench  wa^  of  opinion,  that 
they  were  good  under  the  power. 

29.  But  where,  in  a  settlement  of  an  estate  in  reversion,  a 
power  is  expressly  given  to  make  leases  in  possession ;  a  lease 
in  reversion  will  not  be  supported. 

SO.  A  father  and  sen  made  a  lease  for  99  years,  if  three  per-  Opej  r. 
sons  or  any  of  them  should  so  long  live.    Afterwards  they  set-  y^^l^y^^^' 
tied  the  reversion  to  the  use  of  the  father  for  life,  with  a  power  133. 
to  make  leases  for  99  years,  or  three  lives  in  possession,  or  for 
two  lives  in  possession  and  one  in  reversion,  or  for  one  life  in 
possession  and  two  in  reversion.    The  fether,  during  the  con* 
tinuanc^  of  the  first  lease,  moiea  lea^efor  life  ;  and  the  quedt 
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tiod  was,  whether  the  latter  lease,  being  made  while  the  lives  io 
the  former  lease  were  in  being,  was  authorized  by  the  power. 
Justice  Keeling  inclined,  that  the  lease  was  within  the  power; 
for  the  settlement  being  only  of  the  reversion,  a  present  tease  of 
the  reversion  was  within  it.  Windham  and  Twisden  held,  that 
the  settlement  being  of  a  reversion,  if  the  words  of  the  power 
had  been  general  to  make  leases,  a  lease  in  reversion  had  been 
within  it ;  but  the  power  being  expressly  to  make  leases  in  pos- 
session, this  lease  in  reversion  was  not  within  it 
31.  A  power  to  make  leases  generally  does  not  authorize  the 

^•*  ^^^       donee  to  make  a  lease  to  commence  after  the  determination  of  a 

iSaie""  '     lease  in  being.     For  it  •has  been  observed,  that  such  a  lease  is 

comment     reversionary  in  the  strictest  sense. 

Tisting  L^a'w.      38.  A  woman,  tenant  in  fee  simple,  levied  a  fine  to  the  use  of 

*  214         herself  for  life,  remainder  to  her  eldest  son  in  tail;  reserving  to 
SUcomb  V.    herself  a  power  to  make  leases  at  any  time  for  21  years  or  three 
rlw^t^.  1   lives.     She  afterwards  leased  a  part  of  the  premises  to  A.  for 
Browni.  148.  21  years,  and  before  the  lease  expired,  made  another  to  A.  for 
Bucki^v.       21  years,  to  begin  after  the  determ'mation  of  the  former  lease, 
Antrim,         ^j^  j  jjed.     The  first  lease  expired,  and  then  a  question  arose, 
^*^*  ^^'*        whether  the  latter  lease  was  good  under  the  power.     It  was  ad- 
judged, that  it  was  not,  for  upon  such  power  she  could  not 
make  a  lease  to  commence  at  a  day  to  come,  but  was  confined 
to  a  lease    in  possession,   and  could  not  convey  aii  interest  to 
commence  in  futuro  in  reverwon,  after  another  estate  expired ; 
but  the  law  would  adjudge  upon  a  general  power  to  make  leases, 
without  saying  more,  that  they  ought  to  be  leases  in  posses- 
sion ;  for  if  upon  such  power  a  lease  might  be  made  upon  a 
lease,  the  donee  might,  by  making  infinite  leases,  detain  those 
in  remfunder  o.ut  of  possession  for  ever,  which  would  be  contra- 
ry to  the  intent  of  the  parties,  and  against  reason. 

33.  It  is  immaterial  whether  a  lease  made  to  ^onnnence  upon 
the  determination  of  a  lease  in  being,  be  made  to  the  person 
who  holds  under  the  former  tease,  or  to  a  stranger ;  it  is  equal- 
ly reversionary. 
Doe  V.  Cav-       34.  Lord  Bath  being  tenant  for  life,  with  power  to  grant 
r'^7*'°*    leases  for  any  number  of  years,  not  esceeeding  40  years,  m  pos- 
session and  not  in  reversion,  demised  the  premises  in  questioa 
to  B.  Tunbrell  for  60  years,  which  term  became  afterwards 
vested   in  Colonel  Lambert.    On  the  80th  of  April,  General 
Pulteney,  who  was  then  seised  of  the  premises  for  life  under  the 

♦  215         same  settlement,  ♦made  a  lease  to  Colonel  Lambert  for  84 

years,  to  commence  at  the  ex|Nration  of  the  former  lease  for  60 

.  .       years.     It  was  argued,  that  this  was  a  reversionary  lease,  Uk 

take  effect  after  the  determination  of  another  lease  &ea  in 
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teace,  and  which  had  at  that  time  £6  yean  to  run.  The  ciTcum* 
stance  of  the  second  lease  being  granted  to  the  same  lessee,  and 
to  commence  after  the  expiration  of  the  former  lease,  could  not 
vary,  the  case,  and  operate  so  as  to  make  it  a  continuance  of  the 
former  lease ;  it  must  therefore  be  considered  as  a  reversionary 
lease,  as  much  as  if  it  bad  been  granted  to  a  different  lessee. 
The  Court  held  the  lease  to  be  Toid* 

35.  George   Allan  being  tenant  for  life,  with  a  power  to  ^^  '^^ 
make  leases  in  possession,  and  not  in  remainder  or  reversion  or  t  E^gt  376. 
expectancy  ;  by  indenture  of  lease,  bearing  date  and  executed 
the  29th  March,  1798,   demised  the  lands  in  question  to  Cal- 
yert,   to  hold  the  same  in  manner  following,  viz.  the  tillage 
ground   from   the  13th  February  then  last  past,  the  pasture 
ground   from  the  5th  April  then  next,  and  the  residue  from  the 
12th  of  May  also  then  next,  (or  the  term  of  12  years^  from  the 
said  respective  days.     The  periods  mentioned  in  the  habendum 
of  the  lease  were  the  usual  periods  of  entry  by  tenants  on  arable, 
pasture,  and  meadow  ground,  in  the  country  where  the  landa 
lay.     Calvert,  the  lessee,  on  the  day  of  the  date  of  the  lease, 
held  the  premises  as  tenant  from  year  to  year,  and  which  tenan- 
cy, according  to  the  custom  of  the  country,  would  determine  on 
the  ISth  February,  the  5th  of  Aprilj  and  12A  of  May  in  the 
year  1798. — It  was  contended,  that  this  was  a  lease  in  rever* 
sion,  and  not  in  possession,  except  as  to  the  tillage  ground ; 
and  the  lease  being  entire,  if  void  for  part,  must  be  void  for  the 
whole.     The  Court  was  of  *this  opinion,  and  observed,  diat         *  216 
the  cases  cited  where,  leases  had  been  holden  v<Hd  for  exeess  on- 
ly, did  not  apply,  for  this  was  no  question  of  excess :  in  those 
cases,  by  retrenching  the  excess,  a  lease  might  be  brought  with- 
in the  terms  of  the  power ;  but  no  limitation  of  the  term  would 
make  a  lease  in  reversion,  a  lease  in  possession. 

86.  Where  a  person  has  a  general  power  to  make  leases,  he  ^^*  lUems 
may  make  a  concurrent  lease  to  ^mmence  immediately ;  aU  ar«  ^oofi« 
though  the  Isinds  are  then  held  under  an  existing  lease,  made 
either  by  a  former  proprietor,  or  by  the  person  making  such 
lease. 

S7.  It  was  adjudged  by  the  Court  of  Common  Pleas,  about  ^|^  ^*^^ ^ 
17Cha.  II.,  that  if  a  man  had  a  power  to  make  a  lease  for  Hard!  413. 
years,  where  there  was  another  lease  in  being,  there,  if  he  made 
a  lease  to  commence  in  proMenHy  the  power  was  well  executed ; 
and  the  second  lease  should  continue  as  long  as  it  migfat,  taking 
effect  in  possession  after  the  determinati<»  of  the  first  lease. 

38.  A  person  devised  lands  to  his  son  for  life,  with  a  provi-  lUad  r, 
so,  that  if  he  made  any  alienation,  &c.  otherwise  than  a  lease  ^^« 
for  21  years,  he  should  forfeit  his  estate.    The  son  made  a  Jease       ^^'  ^^^' 
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for  21  years,  and  a  year  before  the  expiration  of  that  leases  ^ 
made  another  lease  for  21   years,  to  begin  Immediately.     The 
question  was,  whether  the  last  lease  was  authorized  by  Uie  pow« 
er.     It  was  said,  that  although  the  tenant  for  life  could  not,  un- 
der the  power,  make  leases  in  reversion,  for  then  he   might 
charge  the  inheritance  m  infinitum,  yet  such  a  lease  as  this  was 
good,  for  it  was  to  begin  presently,  so  that  the  inheritance  could 
not  be  charged  in  the  whole  for  more  than  21  years.     And  the 
Court  seems  to  have  been  of  that  opinion ;  but  no  judgment  ap- 
pears to  have  been  given. 
*  217  *39.  A  person  was  tenant  for  life,  with  power  to  demise  the 

Goodtitle  T.    lands  to  any  person  or  persons  in  possession,  but  not  by  way 
Doag.  565.      of  reversion,  or  future  interest^  for  the  term  of  21  years  ab- 
solute, or  any  lesser  absolute  term,  or  for  any  term  or  number 
of  years  determinable  upon  one,  two,   or  three  lives.     The 
lands  were  let  for  a  year,  and  then  the  tenant  for  life,   by  in- 
denture, reciting  his  power,  demised  them  for  99  years  if  the 
lessee  should  so  long  live ;  and  directions  were  given  to  the 
tenant  for  a  year  to  pay  his  rent  to  the  lessee,   which   he  ac- 
cordingly did.     It  was  contended,  that  this  was  a  lease   in  re- 
version, and  therefore  void  under  the  power.     But  Lord  Mans- 
field said,  it  was  good  as  a  concurrent  lease,  upon  the  authority 
of  the  case  of  Read  v.  Nash. 
Of  Poww  to      40.  With  respect  to  leases  in  reversion,  it  has  been  already 
yersio^     '    Stated,  that  a  power  to  make  leases  in  reversion,  when  applied 
to  chattel  interests,  only  extends  to  leases  to  commence  from 
the  determination  of  leases  in  being  :  and  does  not  enable  the 
donee  of  such  a  power  to  make  leases  to  conunence  generally 
iCpm.Rep.    at  any.  future  period.     And  Lord  Holt  says,  the  expression  to 
lease  in  reversion  has  a  different  signification,  in  the  same  con- 
veyance, when  applied  to  leases  for  lives  in  reversion,  from  that 
which  it  bears  when  applied  to  leases  for  years.     For  as  a  lease 
ante,  c.  4,       for  lives  cannot,  strictly  spe^Jdng,  be  made  to  commence  m  Ju^ 
i  21.  1^0^  it  will  in  that  case  be  intended  of  a  concurrent  lease,  or  a 

lease  of  the  reversion ;  that  is,  of  the  land  which  is  then  in 
lease,  to  commence  in  possession  aftet  the  determination  of  the 
then  existing  lease  ;  though  it  commences  in  interest  presently, 
and  is  concurrent  with  the  existing  lease.  And  ihat  if  a  pow- 
er enabled  any  one  to  make  leases  in  reversion,  as  well  as 
*  218  in  possession,  be  could  not  make  a  *lease  in  possession,  and 

another  lease  in  reversion,  of  the  same  land ;  but  his  power  to 
make  leases  in  reversion  should  be  confined  to  such  parts  of  the 
land  as  were  not  then  in  possession. 

41.  It  has  been  already  stated,  that  a  general  power  of  leas- 
i'ng^  only  authorizes  a  lease  in  possession.    But  where  a  power 
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expressly  enables  a  person  to  make  leases  as  well  in  possession 
as  in  reversion,  a  lease  in  reversion  will  then  be  good. 

48.  Waiiam  Whitlock  being  tenant  for  life,  with  power  to  ^^^^**^^oL 
make  leases  as  well  in  possession  as  in  reversion,  demised  the  09."^'  ' 

premises  for  99  years  to  commence  after  the  death  or  de- 
termination of  the  estate  of  the  prior  tenant  for  life  ;  and  this 
was  held  to  be  a  good  lease  under  the  power. 

43.  The  fourth  restriction  usually  inserted  in  powers  of  leas-  t^f'  ^V^ 
ing»  relates  to  the  duration  of  the  lease.    The  usual  practice  of  Ui«  LeM. 
is,  to  restrain  tenants  for  life  from  making  leases  for  a  longer 

term  than  21  years  ;  except  in  those  countries  whefe  lands  are 

usually  let  for  lives.     There  the  tenant  for  life  is  allowed  to 

grant  leases  for  one,  two,  or  three  lives.     And  where  a  power  ^^^^J'Z!^* 

is  given  to  make  leases  for  three  lives,  it  will  be  well  executed  by 

a  leas^  for  three  lives,  and  the  life  of  the  longest  liver  of  them  ; 

because  that  is  the  same  thing. 

44.  A  distinction  is  taken  in  Whitlock's  case,  between  a  ^  ^P*  '^  *• 
power  to  make  leases  which  in  the  beginning  is^  general,  abso- 
lute, affirmative,  and  indefinite  ;  as  to  make  a  lease  or  leases, 

grant  or  grants,  &c.  without  any  restriction,  and  then  a  pro- 
viso of  correction  added,  namely,  that  such  lease  or  leases, 
grant  or  grants,  &c.  shall  not  exceed  the  number  of  three  lives 
at  most,  or  SI  years,  which  clause  is  negative,  and  qualifies'  the 
generality  of  the  power  :  *and  where  the  power  is  particular,  *  219 
entire  and  affirmative,  to  make  leases  for  three  lives,  or  21 
years.  For  in  the  first  ease,  the  donee  of  the  power  may 
make  any  lease  or  grant,  provided  it  does  not  exceed  the  ut» 
most  extent  of  interest  that  the  power  warrants :  as  if  a  per- 
son has  a  power  to  make  leases,  provided  they  do  not  exceed 
the  number  of  three  lives  or  21  years ;  there  he  may  make 
a  lease  for  99  years,  if  three  Mves  shall  so  long  live,  for 
that  does  not  exceed  the  number  of  three  lives,  but  in  truth  is 
less.  But  in  the  second  case,  he  must  pursue  the  power,  which 
is  particular  and  entire ;  as  if  a  person  has  a  power  of  mak- 
ing leases  for  three  lives^  or  21  years,  he  cannot  make  a  lease 
for  99  years,  if  three  lives  shall  so  long  live. 

45.  A  person  was  tenant  for  life,  with  power  to  lease  for  one,  J^^^* 
tvro,  or  three  lives,  in  possession ;  or  in  reveribn  for  one,  two,  ante. 

or  three  lives,  or  thirty  years,  or  for  any  number  of  years  de«  *  ^•^^  *^* 
tentunable  on  one,  two,  or  three  lives.  It  was  resolved,  that  he 
inight  make  a  lease  in  reversion  for  thirty  years  absolutely,  by 
rirtue  of  his  power ;  because  the  limitations  and  restrictions 
were  disjoined,  and  the  latter  part  was  carried  on  by  way  of  en* 
largement  of  the  power. 
Vol,  IT.  82 
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♦  S21 


46.  A  power  to  let  leases,  provided  they  do  not  exceed  $1 
years,  or  three  lives,  will  warrant  a  lease  for  three  lives,  or  thir- 
ty-one years,  whichever  shall  last  longest 

47.  Lord  Netterville,  being  tenant  for  life,  with  power  to 
lease  for  any  term,  not  exceeding  31  years,  or  three  lives,  to 
commence  in  possesnon,  made  a  lease  for  the  lives  of  three  per- 
sons, and  the  longest  liver  of  them,  or  for  the  term,  time,  and 
space  of  31  years,  winch  should  last  longest,  On  a  queatioii, 
whether  *this  lease  was  warranted  by  the  power,  it  was  deter- 
mined by  the  Court  of  Exchequer,  and  also  by  the  Court  of  Ex- 
chequer Chconber  in  Ireland,  that  the  lease  was  good.  Oa  a 
writ  of  error  to  the  House  of  Lords  of  England,  the  JuJ^^  were 
directed  to  deliver  their  opinion  on  the  following  questioii: 
*^  Whether  the  lease  stated  in^  the  special  verdict  could  be  8up> 
ported  as  a  good  execution  of  the  power,  or  whether  such  lease 
was  absolutely  void.*'  And  they  delivered  their  unanimous 
opimon,  that  the  lease  might  be  supported  as  a  good  execution 
of  the  power ;  whereupon  the  judgment  was  affirmed. 

48.  The  fifth  restrictbn  usually  inserted  in  powers  of  leas- 
ing, relates  to  the  rent  directed  to  be  reserved :  in  respect  to 
which  it  is  to  be  observed,  that  the  rules  adopted  in  cases  of  ec- 
clesiastical leases,  and  of  leases  made  by  tenants  in  tail  under 
the  Stat  3S  Hen.  VIII.,  equally  apply  to  leases  made  under 
powers. 

49.  The  common  practice  formeriy  was»  to  require  that  the 
tenant  for  life  should  reserve  the  ancient,  usual,  and  accustomed 
rent ;  in  order  that  the  persons  in  remainder  might  not  be  prqa- 
dieed  by  such  lenses  :  but  doubts  have  arisen  respecting  the  con- 
struction of  these  words*  Lord  Holt  was  of  opinion,  that  the 
words,  aneieat  and  accustomed  rent,  meant  that  rent  winch  was 
reserved  when  the  power  was  created,  if  a  lease  were  then  m 
being ;  or  that  which  was  last  before  reserved^  if  no  lease  were 
11^  being.  For  he  who  created  such  a  power,  intended  no  more 
than  that  liie  tenant  finr  life  should  not  be  able  to  put  the  estate 
in  a  Worse  condition  that  it  was  in  when  the  power  was  created. 

50.  Lord  Cowper  doubted  as  to  this  point,  and  suggested, 
thai  if  lands  were  leased,  once  at  a  greater,  and  twice  at  a  les- 

;  per  r^Bi,  he  should  consider  the  *rent  of  the  fonner  lease  to  ba 
the  ancient  real  The  last  lease  might  be  made  by  die  person 
wfto  had  iAe  fee^  and  who  was  not  bound  to  reserve  the  anci^il 
rent,  but  might  let  it  for  nothing  If  be  pleased.  He  also  Sttd^ 
this  rule  could  not  apply  to  la^da  anciently  demised,  where  fines 
had  been  taken  ;  for  there  the  rents  were  more  or  less,  as  die 
fines  were  higher  or  lower.. 


TUle  XXXIL  De$d.  Ch.  xv.  $  S1-.53.  165 

51.  Where  lands  have  been  usually  leased  for  fives,  and  the  ^V^^  '^* 
usual  profits  made  by  fines,  a  tenant  for  life  under  a  settlement,  Bwr?l44l. 
with  a  power  to  lease,  reserving  so  much  or  more  yearly  rent  as 

had  been  received  for  the  premises  within  twenty  years  then  last 
past,  will  not  be  ob%ed  to  let  the  lands  at  a  rack  rent,  but  may 
demise  them,  reserving  the  usual  fines  and  rent ;  as  a  lease  at  a 
rack  rent  may  be  inconsistent  with  the  nature  of  the  estate. 

52.  Where  a  power  required  that  two  thirds  of  the  improved  ^'^''•'«  Caw, 
value  should  be  reserved  as  a  rent,  the  reservation  might  former-  lup.  17. 

ly  have  been  made  in  the  terms  of  the  power.     But  in  general  it  Dudley  y, 
DOW  seems  necessary  that  the  precise  sum  intended  to  be  reserv-  q^,  ^^  ^t^^ 
ed  should  be  specified  in  the  lease  ;  for  otherwise  the  persons  in 
remainder  may  be  put  to  infinite  trouble  and  expence,  in  proving 
the  value  of  the  lands  demised,  or  the  quantum  of  the  ancient  ac- 
customed rents. 

58.   In  a  settlement  made  on  the  marriage  of  Lord  Brandon,  M^aa^*^ 
eldest  son  of  the  Earl  of  Macclesfield,  a  power  was  given  to  the  Bro.  Pari.' 
tenants  for  life  to  lease  all  the  premises  ;  so  as  upon  eveiy  such        ^^' 
lease,  of  such  parts  of  the  premises  as  had  been  anciently  and  a&-  Orbyr. 
customably  demised,  whereof  fines  had  been  usually  taken,  the  y^^^^i^ 
old,  usual,  and  accustomed  yearly  rent  or  rents,  or  more,  should 
be  yearly  reserved  and  made  ^payable  ;  and  so  as  upon  every  *  223 

lease  of  such  part  of  the  premises  as  had  not  been  usually  let, 
and  for  which  there  had  not  been  any  fine  or  fines  usually  token, 
there  should  be  reserved  and  made  payable  the  most  and  best  im- 
proved  yearly  rent  that  could  be  reasonably  had  or  obtained  for 
the  same. 

A  tenant  in  possession  under  the  settlement,  being  desirous 
to  make  leases  for  the  benefit  of  his  family,  and  seised  with  a 
sudden  indisposition,  when  be  had  no  rent  rolls  or  old  leases, 
made  a  lease  of  all  the  lands  which  had  been  usually  letten,  and 
fines  taken  for  the  same,  yielding  and  paying  the  several  and  r^ 
speetive  old  Mcustamed  rente  reserved  and' payable  far  the  same. 
And  also  another  lease,  whereby  part  of  the  premises,  for  which 
fines  had  not  been  usually  taken,  and  of  which  there  was  then 
no  lease  for  years,  or  for  any  life  in  being,  were  demised,  yield- 
ing such  sum  and  sums  of  money  a^  should  amount  to  the  best 
and  most  improved  yearly  rent  that  could  be  reascmably  had  and 
obtained  for  the  same. 

A  question  having  arisen  on  the  valicBty  of  these  leases,  the 
latter  of  them  was  given  up  by  the  lessees  ;  a  reservation  of  the 
most  improved  rent  being  so  uncertun,  that  it  could  not  be  sap- 
ported.    And  as  to  the  former,  after  a  hearing  before  Lord  Cow- 
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per,  asgisted  by  Lords  Holt  and  Trevor,  it  was  held  not  to  he 
warranted  by  the  power,  contrary  to  the  opinion  of  Lord  Holt. 

On  an  appeal  to  the  House  of  Lords,  it  was  said,  on  the  part 
of  the  lessees,  that  the  objections  made  at  the  hearing  to  the  va- 
lidity of  the  lease,  were,  first,  that  it  ought  to  have  mentioned 
the  particular  rent  reserved  ;  secondly,  that  the  anciient  and  ac« 
customed  rent  was  thereby  reserved,  as  well  for  lands  not  an* 
ciently  ^leased,  as  for  those  that  were.  As  to  the  first  objection, 
it  was  argued  that  the  specifying  a  certain  rent,  in  the  reserva* 
tion  of  a  lease,  was  clearly  not  necessary,  if  the  particular  rent 
intended  might  be  known,  by  proper  reference.  Id  cerium  esi 
quQd  certum  reddi  poiesty  was  an  undoubted  maxim  both  in  law 
and  reason.  What  those  ancient  rents  were,  was  a  matter  of 
fact,  capable  of  being  known,  and  without  difficulty,  by  those 
who  had  the  writings  of  the  estate.  That  the  reservation  was 
in  the  same  terms  with  the  power,  and  consequently  waa  pursu- 
ant to  it  That  the  plain  meaning  of  the  restriction  in  tins 
power,  was  to  secure  die  ancient  rents  to  the  remainder-man ; 
if  he  had  these,  he  had  all  that  was  intended  him ;  and  there 
could  be  no  doubt  hue  he  would  be  entitled  to  them  by  this  res- 
ervation. As  to  the  other  objection,  it  was  ai^gued  that  the  de* 
mise  in  the  words  of  it  was  several ;  that  the  reservation  of  the 
several  and  respective  ancient  rents,  for  the  several  and  respec- 
tive messuages,  &c.,  could  not  mean  any  thing  but  such  r&d 
for  each  tenement  as  was  anciently  reserved  for  the  same :  and 
it  would  be  difficult  to  use  plainer  and  stronger  words  to  import 
the  meaning.  That  the  words  yielding  therefore  must  be  under- 
stood reddendo  stngtda  einguUs :  and  which  method  of  interpreta- 
tion the  law  prescribes  in  many  instances,  not  so  strong  as  thisL 
So  that  as  to  those  parts  of  the  estate  demised,  if  there  was  any 
which  had  no  ancient  rent,  no  rent  was  reserved  by  this  reser- 
vation ;  and  consequently  as  to  those  the  power  was  not  exe- 
cuted. 

Qn  the  other  side  it  was  insisted,  that  as  to  the  lease  upon 
which  the  rent  reserved  was  mentioned  to  be  the  most  trnprovecl 
--  ren^9  this  reservation  was  plainly  void,  for  the  absolute  unccr- 
***  tainty  of  it ; .  consequently  ♦that  lease  was  not  warranted  by  the 
power,  and  was  accordingly  given  up  at  the  hearing.  And  as 
to  the  other  lease,  under  the  several  and  respective  old  and  accue* 
Umed  renU  reserved  and  payable  far  the  said  premises ;  this  was 
also  void,  as  against  the  remainder-man,  and  not  warranted  by 
the  power ;  because  there  being  many  iarmst,  and  a  great  estate 
witi^  tins  one  lease,  some  let  at  the  ancient  rents,  and  some 
not,  it  would  put  insuperable  difficulties  upon  the  remainder- 
man^  to  recover  his  rent ;  he  must  be  so  lucky  as  to  point  out 
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what  was  the  old  rent,  for  what  and  for  how  much  land  it  waa 
paid,  and  at  what  times  payable  ;  and  if  the  tenant  could  proye 
that  a  different  rent  was  paid  for  the  land,  or  that  any  other 
land  was  comprised  in  the  lease,  or  that  the  rent  was  formerly 
payable  at  any  other  day,  the  remainder-man  could  not  recorer ; 
but  instead  of  recovering  the  rent,  must  from  time  to  time  pay 
him  costs  :  whereas  it  was  intended  that  the  remainder-man 
should  have  as  plain,  certain,  and  easy  a  remedy  for  bis  rentr 
as  other  landlords  have.  But  upon  the  lease  in  question  it  nei- 
ther appeared  what  the  rent  was  vrinch  the  remainder-man  was 
to  have,  nor  for  what  estate  the  rent  was  to  be  paid,  nor  when 
or  on  what  days  it  was  to  grow  due  ;  the  lease  giving  the  re- 
mainder-man no  manner  of  light  as  to  those  particulars.  That 
fits  these  powers  were  generally  reserved  in  all  settlements,  if  so 
loose  an  exercise  of  them  should  be  allowed  to  the  tenant  for  life, 
it  would  introduce  the  gpreatest  difficulties,  and  put  the  greatest 
hardships  upon,  the  persons  claiming  in  remainder  under  such 
settlements  ;  and  by  such  a  construction  the  tenants  for  life,  by 
an  uncertain,  general,  and  short  lease  of  the  whole  estate,  which 
might  be  a  rash  and  sudden  act,  and  done  with  very  little  ex-  ^ 

pence  of  money,  time,  *or  trouble,  would  be  enabled  to  render 
the  remainders,  though  settled  on  the  highest  considerations,  of 
very  little  value  ;  because  the  persons  to  whom  such  remainders 
belonged,  would  be  in  a  great  m||^ure  disabled  from  recovering 
any  rent. 

After  hearing  the  opinion  of  the  Judges  upon  a  question  pro- 
posed to  them — "  Whether  the  power  in  the  settlement  to  make 
leases  was  well  excuted,"  the  decree  was  affirmed.  Cumberford't 

54.  Where  lands  have  never  been  leased,  and  a  power  is  giv-  Cmte,  ant«, 
en  to  demise  them,  reserving  such  rent  as  was  reserved  for  them  ^  ^^' 
within  the  two  preceding  years,  a  lease  may  be  made  of  them, 
reserving  any  rent  that  the  lessor  pleases. 

55.  Where  a  power  was  given  to  a  tenant  for  life  to  make  Talbot  v. 
leases,  ^vrith  fine  or  without  fine,  rendering  such  rents  and  ser-  cj[^^^4!»7 
vices  as  he  should  think  fit ;  and  he  made  a  lease  without  ren- 
dering any  rent ;  the  lease  was  held  good. 

66.  Where  the  power  requires  the  ancient  rent  to  be  reaerv-  ^JJJ  *^^^* 
ed,  it  must  be  made  payable  at  the   same  time,  and  in  the  same 
manner,  as  the  former  rent     Therefore  the  reservation  of  rent  Monntjoy^s 
half-yearly,  where  it  was  formerly  reserved  quarterly,  will  make  ^"•^  g 
the  lease  void  ;  because  it  is  od  nocumentum  of  the  persons  in  4th  Reioi. 
remainder  :  it  being  more  profitable  for  them  to  have  it  paid 
quarterly,  than  half-yearly  ;  and  all  the  beneficial  qualities  of 
fhe  rent  ought  to  be  preserved. 
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57.  The  rent  must  also  issue  out  of  the  same  land*  There- 
fore it  was  resolved  in  Mountjoy's  case,  that  if  two  seyenl 
farmsy  which  had  formerly  been  demised  separately,  were  in- 
cluded in  the  same  lease,  reserving  one  rent,  though  equal  to  the 

*  226  two  ancient  rents ;  or  if  part  of  a  farm  was  let,  reserving  a  ren^ 
aote  c.  6.  'P*^  ^^^  '  '*  would  be  void.  And  the  stat.  89  &  40  Geo.  Ill 
165.  c.  41.  does  not  extend  to  this  case. 

58.  An  improvement  in  the  estate  will  not  be  considered 
such  an  alteration  as  to  vary  the  rent,  by  making  it  issue  oat  of 
other  here£taments  than  those  contained  in  the  power. 

NmS^'  *^*  Thus,  where  a  tenant  for    life,  with  power  to  make 

1  LtoD.  147.  leases,  reserving  the  ancient  rent,  having  built  a  new  house  up- 
on the  land,  made  a  lease,  reserving  the  ancient  rent ;  it  was 
contended,  that  this  could  not  be  said  to  be  the  andent  rent,  be* 
cause  part  of  it  issued  out  of  the  new  house  ;  but  the  Court  held 
the  rent  to  be  well  reserved. 

60.  The  rent  must  also  be  reserved  in  such  a  manner,  that 
all  the  persons  in  remainder,  claiming  under  the  settlement  by 
which  the  power  was  created,  may  be  enabled  to  compel  pay- 
ment thereof. 
JI^^R^'i!**        61.  In  modem  times  it  has  been  usual  to  require  that  the 
Doe  Y.  Law-  hest,  and  most  improved  rent  be  reserved.     And  it  has  been  re- 
^b      91R  ^^^^^^$  ^^^^  ^Q  ^his  case,  the  best  rent  means  the  best  rack  rent 
*       '  that  can  reasonably  be   requ^d  by  a  landlord,  taking  all  the 
requisites  of  a  good  tenant,  for  the  permanent  benefit  of  the  es- 
tate, into  the  account. 
6  deg.  As  to      62.  The  sixth  restriction  usually  inserted  in  powers  of  leas- 
ibe  CUoM     ing,  relates  to  the  clauses  and  covenants  directed  to  be  inserted 
g^^      ~      in  such  leases.     And  it  is  a  general  rule,  that  all  those  clauses, 
reservations,  and  covenants  required  by  the  power,  must  be  in- 
serted, otherwise  the  lease  will  be  roid  against  the  remainder- 
men, and  the  reversioner. 
Cardigan  ▼•        6S.  The  duke  of  Montague  was  tenant  for  life,  with  power 
dted^f  "Burr.  ^^  1®<^^»  reserving  the  ancient  usual  and  accustomed  rents,  her- 
1SS.  iots,  boons,  and  services.     In  *the  former  leases  the  tenants 

*  227  covenanted  to  keep  in  repair ;  and  that  covenant  was  omitted* — 
Powen  ^  ^^  Hardwicke  was  of  opinion  that  the  covenant  was  a  boon, 
Appx.  (670.  and  beneficial  to  the  remainder-man,  and  held  the  leases  void 
1  Am.  edit.)  fy^  ^j^j^^  ^f  j^  .  j^^  ^^^  ^^^^^  ^^^^  ^^  Consider,  and  declared  be 

was  clear  upon  the  argument,  but  took  time  because  there  was 
no  case  in  point.  The  more  he  thought  of  it,  the  more  be  was 
convinced.  The  principle  he  rested  upon  was,  that  tlie  estate 
must  come  to  the  remainder- man  ip  as  beneficial  a  manner  as  the 
ancient  owners  held  it 
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64;  The  omission  of  a  covenant  for  payment  of  rent  will  also  *  ^°"'*  ^^• 
vitiate  a  lease  made  under  a  power.     For  a  mere  reservation  of 
rent  does  not  make  it  payable  till  entry,  and  therefore  it  in  fact 
may  not  be  payable   daring  the  term  ;  besides,  if  there  be  no 
covenant  to  pay  the  rent,  the  lease  may  be  assigned  to  a  succes*  ^ 
sion  of  beggars. 

65.  The  omission  of  a  clause  of  re-entry  will  also  invalidate  idem, 
a  lease  of  this  kind  ;  for  if  such  a  clause  be  not  inserted,  the 
ground  may  be  unoccupied,  without  a  sufficient  distress  upon  it ; 

80  that  the  remainder-man  can  neither  have  his  rent,  nor  his 
land. 

66.  As  the  omission  of  a  usual  covenant  will  vacate  a  lease, 
so  the  introduction  of  an  unusual  covenant  on  the  part  of  the 
lessor  will  have  the  same  effect. 

67.  A  person  having  a  leasing  power  reserving  usual  and  ?^.T* 
reasonable  covenants,  demised  a  house,  with  a  covenant,  that  in  i  Term  R. 
case  the  premises  should  be  blown  down,  or  burned,  the  lessor  '^^^' 

or  his  assigns,  or  the  persons  who  for  the  time  being  should  be 
entitled  to  the  inheritance,  should  rebuild  them,  otherwise  the 
rent  should  cease.  The  jury  found,  that  this  was  an  unusual 
and  unheard  of  covenant,  on  the  part  of  the  lessor  ;  and  it  was 
adjudged,  that  the  lease  was  void. 

*68.  If,  however,  the  covenants  in  a  lease  made  under  a  ^^? 

power,  be  upon  the  whole  such  as  place  the  parties  upon  the 
same  footing  .as  under  former  leases ;  their  differing  in  trifling 
circumstances,  will  not  invalidate  the  lease. 

69.  In  the  case  of  Goodtitle  v.  Funucan,  it  was  objected  that  uita,  §  S9. 
the  covenants  were  not  so  beneficial  to  the  remainder-man  as 

those  in  the  ancient  leases ;  by  one  of  which  the  tenant  cove- 
nanted to  pay  half  the  land  tax,  and  by  the  other,  the  lessor  cov- 
enanted to  free  the  tenant  from  tithes,  and  all  church  dues ; 
whereas,  in  the  former  leases,  the  tenants  covenanted  to  pay  all 
duties  and  taxes,  except  the  land  tax*  Church  dues  were  by 
law  particularly  chargeable  upon  the  occupier.  The  Court 
said,  the  power  did  not  mention  covenants ;  and  that  what  wa^ 
thrown  on  the  landlord  was  compensated  by  what  was  paid  by 
the  tenant.  ^^  ^^^^  ^^^ 

70.  It  is  laid  down  in  Mildmay's  cases,  that  although  a  pow-  yeyanc^f. 
er  of  leasing  may  be  reserved  in  a  declaration  of  uses  of  a  fine  L«a«Bg 

or  recovery,  yet  that  no  such  power  can  be  reserved  in  a  bar-  be  IniertlZ 
gain  and  sale,  or  covenant  to  stand  seised :  for  as  uses  may  be  i  Rep.  ns. 
raised  on  a  fine  or  recovery,  without  any  consideration,  there-  q^^^  j^,  'i3i^ 
fore  a  use  will  arise  to  the  lessees,  without  consideration  ;  and  Jenk.  947. 
the  former  estates  being  raised  without  consideration,  may  be 
defeated  without  consideration.    But  as  no  uses  can  arise  on  a 
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bargain  and  sale,  or  covenant  to  stand  seised,  witkont  consider 
lion,  therefore  no  nse  can  arise  to  the  lessees ;  for  where  the  per- 
sons are  altogether  uncertain,  and  the  terms  unknown,   there 
can  be  no  consideration ;  so  that  the  former  estates,  wUch  irere 
raised  upon  con«deration,  cannot  be  defeated  by  such  leases. 
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Section  1. 

POWERS  of  refocation  and  appointment  were  formerly  May  he  ra« 
directed  to  be  executed  by  the  tender  of  a  ring,  (he  payment  of  a  ^^•^i^ 
sum  of  money,  &c. ;  but  in  modern  times  they  have  in  general  cei. 
been  directed  to  be  executed  by  deed  or  instrument  in  writing,  or 
by  wilL     And  the  execution  of  these  powers  may  be  restnuned 
by  such  collateral  circumstances,  and  ^attend^d  with  such  form*         *  tSt 
and  ceremonies,  as  the  persons  creating  such  powers  may  think 
proper  to  require ;  nor  can  a  court  of  law  dispense  witfi  die 
performance  of  them,  without  violating  the  intention  of  the  par- 
ties. J  ^^^  ^ 

2.  This  rule  is  the  same,  though  the  power  be  reserved  to  55. 197. 
the  original  owner  of  the  estate  ;  for  where  a  person  debars  faim« 
self  from  making  any  ftiture  disposition  of  his  property,  except 
by  an  act  attended  with  certain  forms,  no  court  of  law  can  dis- 
pense with  the  observance  of  them  :  for  a  person  may  feel  con«  ^ 
scious  of  such  weakness,  and  frailty  of  mind,  as  to  require  (hat 
all  future  dispositions  made  by  lum,  should  be  attended  with  such 
solemnities  as  may  effectually  prevent  surprise  aiid  unposition.    ^  ^    .^ 
It  has  therefore  been  settled,  ever  since  the  introduction  of  pow-  a.He{.'siit 

Vol.  IY.  $8 


163  TUU  XXXII.  Deed.  Ch.  xvL  §  2—5. 

era,  that  all  the  forms  and  circumstances  prescribed  by  the  deed, 
by  which  the  power  b  created,  must  be  strictly  observed  ;    oth- 
erwise no  revocation  or  appointment  will  take  place. 
T>igflre8^i  3.  Thus  where  the  execution  of  a  power  of  revocation   and 

1  R«p.  173.  appointment  was  directed  to  be  by  deed  indented,  to  be  enroHed ;  . 
it  was  resolved  that  these  circumstances  must  be  strictly  compli" 
ed  with  ;  for  if  the  deed  were  allowed  to  operate  as  a  rcToca- 
tion  before  enrolment^  then  it  never  would  be  enrolled.  It  was 
also  resolved  in  the  same  case,  that  where  the  deed  was  directed 
to  be  enrolled  in  a  particular  court,  it  must  be  enrolled  in  that 
court, 
^thand^  4,  The  Duke  of   Albermarle  made  his  will  in   1675,  and 

C^,^3^Cha.  thereby  gave  a  great  part  of  his  estate  to  the  Earl  of  Bath.     la 
Ca.  53-  1681,  he  made  a  deed  of  settlement,  whereby,  though  he  varied 

reem.         .^  several  particulars  from  his  will,  yet  he  limited  the   greater 
part  of  his  estate  to  Lord  Bath.     In  this  settlement  the  duke 
^  231  ^reserved  to  himself  a  power  of  revocation,  by  any  deed  or 

writing,  to  be  executed  hv  him  in  the  presence  of  six  or  more 
credible  witnesses,  three  whereof  to  be  peers  of  the  realm.  In 
1688,  the  duke  made  another  will  attested  by  three  witnesses 
only,  whereby  he  revoked  this  settlement,  and  gave  a  great  part 
of  his  estate  to  Mr.  Monk.  Upon  the  duke's  death,  Mr.  Monk 
*  brought  a  bill  in  Chancery,  to  set  aside  the  settlement,  and  es- 
tablish the  will ;  and  it  was  insisted  on  his  behalf,  that  although 
the  will  might  not,  in  strictness  of  law,  be  a  revocation  of  the 
deed  of  settlement,  the  circumstances  required  not  having  heen 
pursued,  either  in  the  number  or  quality  of  the  witnesses  ;  yet 
as  it  was  made  with  great  deliberation,  (it  being  in  proof  that 
the  draft  was  not  completed  till  six  months  after  instructions 
hfid  been  given  for  preparing  it,  and  that  Xord  Ch.  Justice  Pol- 
lexfen's  opinion  was  taken  upon  it,)  tt  ought  to  be  deemed  ai 
effectual  relocation  in  equity,  although  the  circumstances  re- 
.  quired  had  not  been  strictly  pursued ;  as  they  were  only  pre- 
scribed to  prevent  surprise ;  and  it  was  evident  there  was  none 
in  this  case.  But  it  was  held  by  Lord  Keeper  Somers,  the  two 
Chief  Justices,  Holt  and  Treby,  and  Mr.  Baron  Powell,  that 
(he  latter  will  was  no  revocation  of  the  former  settlement,  either 
at  law  or  in  equity ;  for  in  all  cases  of  revocations  merely  vol- 
untary, all  the  circumstances  required  by  the  deed  creating  the 
power,  must  be  strictly  pursued  ;  and  there  was  no  precedent 
of  any  case  in  equity,  in  which  the  Court  had  given  any  aid, 
where  both  parties  were  volunteers. 
Tbiuiand!  ^'  Husband  and  wife  settled  the  wife*s  estate  to  the  use  of 

9  P.  Won.       themselves  for  their  lives,  remainder  to  their  first  and  other  sons 
♦^  Ma  '^  ^^  "*^®  '  ^^^  *  P^^^  *^  *®  husband  "  by  his  last  will, 
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Of  any  writing^  purporting  to  be  his  last  wiU,  under  bis  band  and 
seal,  attested  by  three  or  more  credible  witnesses,  (it  he  should 
die  before  his  wile,  without  any  issue  between  them  then  Uving,)     ^ 
to  charge  the  premises  with  any  sum  or  sums  of  money,  not  ex- 
ceeding 2000/.  to  be  paid  to  such  persons  as  he  should  appoint'* 
There  was  no  issue  of  the  n^rriage  ^  and  the  husband,  by  hit 
last  will  in  writing  under  his  hand,   attested  by  three  witnesses, 
but  not  sealed,  reciting  his  power  of  charging  the  premise^  with 
2000/.,  disposed  of  the  same  among  his  relations.     One  of  the 
questions  in  this  case  was*   whether  this  will  not  being  sealed, 
'Was  a  good  appointment  under  the  power. 

Lord  King  was  of  opinion  that  the  will  being  duly  executed, 
was  a  good  appomtment ;  but  directed,  for  the  satisfaction  of  th^ 
parties,  as  it  was  a  matter  of  law,  that  it  should  be  referred  to 
the  Judges  of  the  Court  of  King's  Bench  ;  and  it  was  by  them 
held,  that  the  will  was  void  as  a  charge,  for  want  of  being  sealed. 

The  opinion  of  Lord  King  was  founded  on  an  idea  that  the 
words,  under  his  hand  and  seal,  referred  only  to  the  sentence 
immediately  preceding  ;  viz.  ot  any  writing  purporting  to  be  his 
last  will  ;.  and  not  to  the  words,  by  his  last  will  :  so  that  the 
power  might  be  executed  either  by  a  will  duly  attested  accord- 
ing to  the  statute  of  frauds,  which  does  not  require  a  seal ;  or 
else  by  a  writing  purporting  to  be  a  will,  under  his  hand  and 
seal  :  but  the  Court  of  King's  Bench  was  of  opinion  that  the 
words,  under  hand  and  seal,  referred  to  both  the  preceding  sen- 
tences. 

6.  In  the  case  of  Sayle  v.  Freeland,  which  was  prior  to  that  2  Vent.3j50. 
of  Dormer  v.  Thuriand,  the  Court  said,  that  equity  would  help 

in  the  execution  of  a  power,  in  *a  little  circumstance,   when  the  ^'^ 

owner  of  the  estate  had  fully  declared  his  intention  to  execute 
the  power.     But  in  a  subsequent  case  Sir  Joseph  Jekyll  said.  Fits.  R.  290. 
this  was  going  too  far,  unless  there  were  some  equitable  circum- 
stances in  the  case  ;  and  was  contrary  to  what  was  resolved  in 
Bath  and  Montague's  case.     Lord  Mansfield  has  also  said,  that  Cowp.  R.   - 
where  there  is  no  meritorious  consideration,  the  intention  of  the  ^^^  ^  j.^^^. 
person  who  creates  the  power  cannot  properly  be  fulfilled,  unless  s  Atk.*  156.  * 
the  form  is  strictly  pursued  ;  and  this  doctrine  has  been  confirm-  I^^J^f^'  ^' 
ed  by  the  following  modem  case.  2  Bro.  r*585. 

7.  A  husband,  tenant  for  life,  had  a. power  of  revocation,  by  Hawkimr. 
any  deed  or  instrument  in  writing,  to  be  executed  by  him  in  SfT^'i 
the  presence  of,  and  attested  by,  three  or  more  credible  witness- 

es,  and  to  be  enrolled  in  one  of  his  Majesty's  courts  of  record  at 
Westminster  ;  by  and  with  the  consent  and  approbation  in  writ- 
ing of  nine  persons,  or  the  survivors  or  survivor  of  them,  but 
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not  otherwise.  One  of  the  nme  peraong  whose  consent  was  ne- 
cessary gsre  a  power  of  attorney  to  the  husband,  aathorizin^  liiB 
to  consent  to  any  revocation  he  should  think  proper  to  make, 
and  to  execute  any  deed,  or  instrument  necessary  for  that  pur- 
pose. By  a  deed  poll  executed  by  the  husband  in  his  own  char- 
acter, and  also  as  attorney  to  one  at  the  trustees  under  the  pow- 
er, he  revoked  the  uses;  and  this  deed  was  enroUed.  Seven 
years  rfler,  the  husband,  by  an  indenture,  reciting  the  deed  of 
revocation,  and  that  it  being  executed  by  the  husband  as  the  at- 
torney of  one  of  the  persons  whose  consent  was  necessary,  upon 
that  account  doubts  were  entertained  of  its  validity,  as  a  revoca- 
tion, revoked  the  uses,  with  the  consent  of  all  the  parties  requir- 
ed ;  but  this  deed  was  not  enrolled,  in  the  lifetime  of  the  bus- 
*  964  band  ;  the  court  resolved  that  the  first  deed  was  *not  a  good 

revocation,   because  the  consent  of  one  of  the  persons,  whose 
consent  was  necessary,  was  not  sufficiently  given,  by  the  execu- 
tion of  the  deed  by  the  husband,  as  his  attorney ;  for  if  such  a 
mode  of  signifying  a  consent  was  held  sufficient,  it  would  be  a 
total  destruction  of  the  check  intended,  by  requiring  the  person- 
al approbation  of  a  third  person  :  that  the  second  deed  was  not 
sufficient,  because  it  was  not  enrolled  ;  and  that  the  enrolment 
of  the  first  deed  could  hot  be  transferred  to  the  second  ;  for 
every  thing  required  to  be  done,  in  the  execution  of  such  a  pow- 
er,  ought  to  be  strictly  performed. 
TH^uhar.  ^'       S-  *^  ^^^  ^^^  by  Lord  Eldon,  that  a  power  of  appointment 
11  Vei.  467.    by  deed,  to  be  signed  and  sealed  in  the  presence  of  two  or  more 
436  '  t^Cos'i  witnesses,  but  not  required  to  be  attested  by  theib,  the  attesta- 
Rep.  10,        tion  applying  only  to  sealing  and  delivery,  was  sufficient ;  as  it 
Itep^  148.)     should  be  presumed  that  the  signature  was  also  in  the  presence 

of  the  witnesses. 
Wright  T.  In  a  subsequent  case,  where  a  power  of  sale  was  given,  with 

17^6^  5^4.  *^®  consent  of  certain  persons,  testified  by  writing  under  th«r 
hands  and  seals,  attested  by  two  or  more  witnesses  ;  the  attes- 
tation ejctending  only  to  the  sealing  and  delivery  of  the  deed ; 
Lord  Eldon  held,  that  there  should  have  been  an  attestation  of 
the  act  of  signing ;  and  directed  a  case  to  the  Court  of  Com- 
mon Plead,  where  it  Was  agreed  that  the  deed  was  not  executed 
conformable  to  the  power. 

9.  By  the  stat.  54  Oe6.  IIL  c.  168.  it  is  enacted,  *'  that 
every  deed  or  other  instrument,  made  with  the  intention  to  exer- 
cise  any  power,  authority,  or  trust,  or  to  signify  the  consent  or 
Arectioki  of  any  persoB^  whos^  icotisent  or  du*ection  may  be  ne- 
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cessary  to  be  so  signified,  slisU  (if  duly  signed  and  executed,  and 
in  other  respects  dufy  attested,)  be  of  *the  same  validity  and  ef-  *  235 
feet,  and  no  other,  at  law  and  in  equity,  and  proreable  in  like 
manner  as  if  a  memorandum  of  attestation  of  signature,  w  being 
under  hand,  had  been  subscribed  by  the  witness  or  witnesses 
thereto,  expressing  the  fact  of  sealing,  or  of  sealing  and  delivery 
without  expressing  the  fact  of  signing ;  or  any  other  form  of 
attestation  shall  not  exclude  the  proof,  or  the  presumptioil  of 
signature.'* 

10.  There  are  however,  several  cases  where  a  court  of  eq- 
uity will  support  a  defective  execution  of  a  power  ;  which  will 
be  stated  in  the  next  chapter. 

1 1 .  Where  the  nature  of  the  instrument  by  which  a  power  ^^^  ***'  . 
is  directed  to  be  executed,   is  particularly  specified,  it  must  speciiiad  it 
be  adopted.    Therefore  a  power  to  revoke  by  deed  cannot  be  "?**  **5^ 
executed  by  will.  ^ 

IS.  The  Earl  of  Bath,  and  Lord  Pulteney  his  eldest  son,  DarHngtonr. 
joined  in  suffering  recoveries,  and  declared  the  uses  thereof  to  £"^**'*lj!v 
such  persons  as  Lord  Bath  and  Lord  Pulteney,  by  any  deed    ^  ^' 
or  deeds  sealed  and  delivered  by  them  in  the  presence  of  two 
or  more  credible  witnesses,  should  jointly  appoint ;  and  in  case 
of  the  death  of  either  of  them,  then  as  the  survivor  of  them^ 
by  any  deed  or  deeds,  to  be  executed  as  aforesaid,  should  ap« 
point.     Lord  Bath  having  survived  his  son,  made  his  will,  du- 
ly executed  and  sealed,  and  thereby  devised  a  piece  of  ground 
comprised  in  one  of  the  lecoveries.     The  question  was,  whe- 
ther this  will  should  operate  as  an  execution  of  the  power.     A 
case  having  been  sent  by  the  Court  of  Chancery  to  the  Court  of 
King's  Bench  on  this  p<nnt ;  Lord  Mansfield   said,  the  first 
requisite  which  the  power  prescribed  was  impossible  to  be  per- 
formed by  will,  which  was,  that  it  should  be  by  joint  deed  of 
Lord  Bath  and  his  son.     It  was  true  the  survivor  *had  the  "^' 

same  power;  but  then  it  was  emphatically  reserved  to  be  exe- 
cuted by  deed.  Now  the  word  deed,  in  the  understanding  of 
the  law,  had  a  technical  signification,  to  which  a  will  was  in  no 
respect  applicable.  If  any  words  had  been  thrown  in,^  such  as 
writing,  instrument,  or  other  term  of'  a  general  comprehensive 
meaning,  it  might  have  been  fair  to  have  taken  advantage  of  it, 
in  favour  of  the  intention ;  but  there  being  no  general  words, 
Bor  any  meritorious  consideration,  it  was  impossible  to  say  tiiat 
a  will  was  a  deed,  within  the  terms  of  this  power.  Doe  y. 

The  Court  of  King's  Bench  certified,  that  the  pow«p  was  ^^^ 
not  duly  executed  by  this  will.     This  opmion  was  confirmed,  s^vf"^    ' 
by  a  subsequent  determination  of  that  Court,  and  affirmed  by  6  Bro.  Pari, 
the  House  of  Lords. 
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4  Power  IS.  Although  the  Courts  have  ne?er  deviated  from  the  prin* 

giTem  c;«D«*     ciple,  that  all  the  circumstances  required  should  be  pursue^ 
executed  by   J^^  in  Other  respects,  they  hatre  proceeded  with  sufficient  lib« 
Deed  or        eralitj  in  supporting  revocations  and  appointments.     ThuB,  tf 
ft  power  be  given  general! j,  without  any  restriction  as  to   the 
nature  of  the  instrument    by  which  it  is  to  be  executed ;  or  if 
words  of  a  general  nature  only,  such  as  writing  or  instrument^ 
be  inserted  ;  it  may  in  such  case  be  executed  either  by  a  deed, 
or  by  a  will. 
ICibbettVv  14.  A  person  covenanted  to    stand  seised  to  the  use  of  lum- 

Lee,  Hob.  self  for  life,  remainder  to  his  eldest  son  and  the  heirs  of « his 
body;  reserving  to  himself  a  power,  by  writing  under  his 
hand  and  seal,  and  by  him  delivered  in  the  presence  of  three 
credible  witnesses  to  revoke  the  uses.  Afterwards  the  cove-> 
nantor  madehb  will  in  writing,  under  his  hand  and  seal  de- 
livered in  the  presence  of  four  witnesses,  and  thereby  devised 
#  237  the  lands  comprised  in  the  deed  of  "^covenant  to  hb  youngest 

son.  It  was  resolved,  that  this  will,  being  a  writing  signed, 
sealed,  and  delivered  in  the  presence  of  three  credible  witnesses^ 
was  a  good  revocation  and  appointmenC 

IS.  In  the  preceding  case,  the  power  was  directed  to  be  ex- 
ecuted by  the  donee  thereof,  being  in  perfect  health  and  sound 
memory ;  and  though  the  verdict  did  not  find  his  being  in  per- 
fect health  and  memory,  yet  it  was  held  to  be  well  enough ;  for 
that  should  be  presumed,  unless  the  contrary  was  proved. 
Tomlioson  v.       16.  A  person  devised  lands  to   his  wife  for  life,  and  then  to 
Di«hton,  I  p.  ije  ^i  Ij^,.  disposal,   provided  it  was  to  any  of  his  children,  if 
living  ;  if  not,  to  any  of  his  kindred  that  his  wife  should  please. 
The  wife  married  a  second  husband,  and  conveyed  the  premises 
jointly  with  him,  by  lease  and  release,  and  fine,  to  a  trustee  and 
his  heirs^  to  the  use  of  the  wife  for  life,  remainder  to  her  daugh- 
ter her  first  husband,  and   the  heirs  of  her  body,  remainder 
to  her  son  by  her  first  husband,  and  his  heirs.     The  Court  was 
of  opinion  that  the  conveyance  by  lease  and  release  was  an  ef- 
fectual though  an  improper  execution  of  the  power. 

17.  In  a  settlement  a  power  was  given  to  Elizabeth  Fowke, 
v.Fowke.  6  by  any  writing  under  her  hand  and  seal,  attested  by  two  or 
r"*'  t^*  more  credible  witnesses,  (notwithstanding  her  coverture)  to  re- 
voke the  uses,  and  by  the  same  or  any  other  deed  to  appoint 
new  uses.  Elizabeth  Fowke  made  her  last  will  in  writing,  un- 
der her  hand  and  seal,  and  in  the  presence  of  three  credible  wit« 
nes8es,and  thereby,  without  taking  notice  of  her  power,  devised 
the  estates.  Upon  a  case  sent  from  the  Court  of  Chancery  c^ 
Ireland  to  the  Court  of  Common  Pleas  there,  it  was  certified 
thtit  the  will  was  a  good  execution  of  the  power.    And  on  an 
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appeal  to  the  House  of  Lords  of  England,  the  ^decree  of  the  *  238 

Court  of  Chancery  of  Ireland,  in  conformity  to  the  opinion  of  BurnettT. 
the  Court  of  Common  Pleas,  was  affirmed,  with  the  concurrence  i  y"^*  157. 
of  the  Judges. 

18.  Where  a  power  is  given  generally  to  revoke  uses,  and  Ba*  *i»«y 
appoint  new  ones ;  or  where  a  power  is  given  to  be  executed  by  JUj^y  exi'°' 
deed  or  will  without  prescribing  the  manner  in  which  they  are  cated. 

to  be  executed ;  the  instrument  is  intended,  in  law,  to  be  such  a 
one  as  is  proper  for  the  disposition  of  that  which  is  the  subject 
matter  of  the  power.     From  which  it  follows  that  a  deed,  made  741*,    ""' 
in  execution  of  a  power,  must  be  sealed ;  and  a  will  executed 
according  to  the  statute  of  frauds. 

19.  Lands  were  conveyed  to  trustees  and  their  heirs,  to  the  walstaff  ^' 
use  of  them  and  their  heirs,  in  trust  after  raising  a  sum  of  mo*  ^  ^*  Wmf. 
ney,  to  convey  them  to  J.  S.  and  his  heirs,  or  to  such  person  or 
persons  as  he  or  they  should  appoint.     J.  S.,  by  a  will  attested 

by  two  witnesses  only,  devised  the  lands.     It  was  contended 
that  this  will  should  operate  as   an  appointment.     But  Lord  jy^ff  ^. 
Macclesfield  held,  that  it  could  not  be  deemed  an  appointment,  BaizeU, 
because  it  was  not  executed  according  to  the  forms  prescribed  ]47[^ 
by  the  statute  of  frauds. 

20.  Where  no  interest  passes  from  the  person  who  executes  a  Unless  (he 
power  directed  to  be  executed  by  will,  and  he  is  merely  to  ap-  collateral, 
portion  that  which  another  person  has  given  ;  in  such  a  case,  as 

he  is  not  the  person  who  makes  the  charge,  or  affects  the  estate, 
it  has  been  held  that  it  is  not  necessary  such  a  will  should  be 
executed  according  to  the  statute  of  frauds. 

21.  Thomas  Clough  being  tenant  for  life  under  a  marriage  Jones  r. 
settlement,  with  remainder  to  his  first  and  other  sons  in  tail,  ^  Vef  36&. 
and  having  two  sons,  John  and  Thomas,  who  were  of  age,  they 
entered  into  articles  reciting  the  settlement,  and  that  there  was 

no  provision  *for    younger  children,    and  agreed  that  8002.  *  28t 

shoidd  be  raised  for  that  purpose,  immediately  after  the  death 
of  the  father ;  and  should  be  paid  to  the  younger  children  in 
such  manner  and  form  as  the  father  should  by  his  last  will, 
duly  executed,  direct  and  appoint.  The  father,  by  a  will  at* 
tested  by  two  witnesses  only,  distributed  this  sum  of  3002.  It 
was  decreed  by  Sir  John  Strange,  M.  R.,  that  this  will,  though 
not  duly  executed  according  to  the  statute  of  frauds,  was  still  a 
good  appointment ;  because  it  did  not  make  the  charge,  but  on- 
ly distributed  the  money. 

22.  Where  a  power  of  appointment  is  given,  to  be  executed  Dey  r. 
by  a  will  or  writing  attested  only  by  two  witnesses,  in  such  a  3  cha!  Ca. 
case  a  will  attested  by  two  witnesses  only,  operates  as  a  good  69. 
appointment ;  because  it  does  not  derive  its  effect  from  the  stat-  J^°^ '  '* 
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<^ay  ▼•  utc  of  wilUi,  but  from  the  deed  by  which  the  power  is  created ; 

infm!^'^*         ^^^  ^^c  disposition  is  not  considered^  as  testamentary  in  its  on- 

gin. 
A  will  ex6-         23.  Although  a  will  made  in  execution  of  a  power  doea  not 
PowM  retaine  derive  its  eflfect  from  the  statute  of  wills,  but  from  the  deed  of 
all  ita  Proper-  ua^g  \)y  which  the  power  is  created  ;  and  a  will  xnade  under 
these  circumstances  is,  in  fact,  an  appointment  of  a  use,   laot  a 
devise  ;  yet  it  retains  all  the  essential  properties  of  a  will.     Jt 
2  V6S.313.      '^  construed  in  the  same  manner  as  if  it  was  a  proper  will ;  for 
otherwise  there  would  be  a  strange  confusion  in  the  interpreta- 
tion of  testamentary  dispositions  ;  if  some  were  to  be  construed 
as  proper  wills,  and  others  as  appointments. 
Lawrence  r.       24.  Thus  a  will  made  in  execution  of  a  power  is  rerocable 
ii^*3ig'  *  ^'^  without  the  insertion  of  a  power  of  revocation  :  wbereas  it  has 
been  stated,  that  if  a  person  executes  a  power  by  deed,  he  can* 
ante,  c  13.      not  after  revoke  such  deed,  unless  he  has  reserved  to  binoself  a 

*  ^^'  new  power  of  revocation. 

*  240  ^^^'  ^^  ^^  appointee  under  a  will,  made  in  execution  of  i 
Tit  38.  c.  8.   power,  must  survive  the  appointor,  otherwise  the  app<notment 

1 V  B  135.  ^^'^  ^^  ^^^'  ^^^  ^^  appointment  by  will  under  a  power,  op- 
s  —  6  IS.  *  erates  as  a  common  devise  ;  for  the  appointee  in  fee  siaiplc^  if 
Tit  38.  c  8.    Ij^Jp  nt  i^y^^  jg  in  ijy  descent,  not  by  purchase. 

The  Power         26.  An  instrument  nxay  operate  as  a  revocation  and  appoint- 
recited^*  ^®     ment,  without  any  recital  or  mention. of  the  power.     For  if  the 
Hob..  160.       act  done  be  of  such  a  nature  that  it  can  have  no  operation,  un* 
less  by  virtue  of  the  power,  the  law  will  resort  to  the  power 
and  thereby  give  validity  to  the  instrument,  upon  the  principle 
that  quando  mm  vdUt  quod  ago  vt  ago  wdeat  quantum  valere  fo* 
test.  (1) 
Clere^i  Gate,       ^'^^  Clement  Harewood  being  seised  of  three  acres  of  land 
r^l^*'^^*     held  in  capUe^  made  a  feoffment  in  fee. of  two  of  them,  to  the  use 
877.'  Cm.'        <>f  bis  vife  for  life  ;  and  afterwards  made  a  feoffinent  of  the 
Ja.  St.  third  acre,  to  the  use  of  such  person  or  persons  as  he  should  by 

his  last  will  in  writing  appoint.  Clement  Harewood  ailer- 
wards  devised  the  third  acre,  by  his  will  in  writing,  to  a  stran- 
ger in  fee.  It  was  resolved,  that  as  Clement  Harewood  had  not' 
a  power  of  devising  the  third  acre  under  the  statute  of  wills,  it 
being  held  in  capite,  his  will  ^ould  operate  as  an  appointment 
under  his  power ;  for  otherwise  it  would  have  no  effect, 
c^'^o  R  ^®*  ^'  Scrope  reserved  to  himself  a  power  of  revocation  by 

143.^*  ^^  writing  indented  under  his  hand  and  seal,  subscribed  in  the  pres- 
ence of  three  witnesses  :  afterwards,  by  indenture  subscribed  in 
the  presence  of  three  witnesses,  he  covenanted  to  stand  seised  of 

(I)  BraduK  f.  Qibht,  3  Johns.  Cha.  Rep.  551.  See  also Ftatt  r.  ^Urm^  el 
«l  S  Deiaaa.  Cha.  Rep.  460. 
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the  same  lands  to  other  uses.  It  was  resolved  in  the  Court  of 
Wards,  by  the  two  Chief  Justices  and  the  Chief  Baron,  that  al- 
though there  was  no  express  declaration  of  any  intention  to  re- 
voke the  former  uses,  yet  that  this  ^conveyance  should  enure,  »  ^41 
first,  as  a  revocation  of  the  former  uses,  and  secondly,  as  a  dec- 
laration of  new  uses ;  quia  non  refert  an  qms  mUniicnem  $uam 
dedaret  verbUy  an  rehus  ipsis  et  factis.  And  when  Scrope  lim* 
ited  new  uses,  he  thereby  signified  his  purpose  to  revoke  the 
former  ones.                                                                                      Goy  t.  Dor* 

29.  W.  Dormer  conveyed  his  estate  to  trustees  to  certain  "•'"'  '^• 
uses,  with  a  proviso,  that  if  he  should  by  any  writing,  executed  . 
in  the  presence  of  two  or  more  witnesses,  in  express  words» 
signify  and  declare  hi»  intention  to  revoke  or  make  void  that  • 
deed,  the  uses  should  cease.     W.  Dormer  afterwards  made  bis  Gilmore  v. 
will  in  writing,  signed  and  sealed  in  the  presence  of  two  witness-  Sf.*^*^- 
es,  by  which  he  gave  and  devised  the  lands  to  difierent  persons,  Oer  y.  Deg. 
from  those  to  whom  they  were  limited  by  the  deed.     It  was  con-  ^  R  Wmt. 
tended,  that  the  phrase,  by  exprees  toardsy  excluded  all  implied  2  Bro.  R. 
revocations  ;  but  it  was  determined  that  the  will  operated  as  an  ^^' 
execution  of  the  power.  B#h   i 

SO.  The  instrument  by  which  a  power    is  executed,  must  stniineiit 
however  mention,  or  have  some  reference  to  the  estate  on  which  m«»t  refer  to 
it  is  intended  to  operate  ;  otherwise  it  will  not  be  considered  as     ^      ^  ^ 
a  revocation  or  appointment.     But  it  will  be  sufficient  if  the  es* 
tate  subjected  to  the  power  be  referred  to,  in  terms  which  include 
it  with  the  other  property  of  the  appointor  ;  although  it  be  not 

particularized.  Probertr. 

31.  A  person  having  a   power  to    charge   an  estate  with  Morgan, 
2,000Z.  after  the  death  of  his  wife,  and  a  term  for  years  being  ^  ^"^  ^*' 
created  for  that  purpose,  he  made  a  will,  beginning  with  these 

words,  "  I  charge  all  my  real  estate.'*    It  was  held  by  Lord  j^p^^^ 
Hardwicke,  that  if  a  man  had  power  to  charge  an  estate,  it  was  CasweU, 
not  necessary  in  the  execution  of  it  that  he  should  refer  to  the  *  '^^/^f^o 
deed  out  of  which  the  power  arose  ;  for  m  a  court  *of  equity  it 
was  enough  that  his  intent  appeared  ;  and  if  in  the  execution 
he  sufficiently  described  the  estate  which  he  had  power  to  charge* 
it  would  be  bound  ;  especially  where  the  person  charging  was  a 
purchaser  of  the  power  :  and  he  held  the  power  to  be  well  exe- 

32.  A  person  devised  hb  real  estate  to  be  sold,  and  gave  the  Stonden, 
money  arising  from  the  sale,  and  the  residue  of  his  personal  ee- 1^^*'  ^^"^ 
tate,  in  trust  for  his  wife  for  Hfe,  and  after  her  decease*  as  to 

one  moiety,  for  such  person  or  personi  aa  she  should  by  any 
deed  or  writing,  or  by  will,  with  two  or  more  witnesses,  appoint 
The  real  estate  was  not  sold    The  ttstator'a  wp^oiv  recced 
Vol,.     IV.  n 
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the  rents  and  profits,  and  the  produce  of  the  personal  estate  for 
her  life ;  and  by  her  will,  after  disposing  of  some  specific  arti« 
cles,  which  she  described  to  have  been  her  husband's,  she  gave  the 
residue  thus  : — *^  All  the  rest,  residue,  and  remainder  of  my  es* 
tate  and  effects,  of  whatever  nature  or  kind  soever,  and  wheth- 
er real  or  personal,  and  all  my  plate,  china,  linen,  and  other 
utensils  which  I  shall  be  possessed  of,  interested  in,  or  entitled 
to,  at  the  time  of  my  decease,  subject  to  and  after  payment  of 
all  my  just  debts,  funeral  expenses,  and  charges  of  proving  my 
will,  and  specific  legacies,  I  give  to  A.  B.  &c."  This  will  was 
attested  by  three  witnesses.  The  testatrix  had  no  other  real 
•estate  than  that  directed  by  her  husband's  will  to  be  sold.  One 
of  the  questions  was,  whether  the  residuary  -clause  in  this  will 
was  a  good  execution  of  the  power  of  appointment. 

Lord  Loughborough. — It  is  material  to  consider  what  the  in« 
terest  was  that  she  took  under  her  husband's  will,  and  what 
she  has  done.  She  was  entitled  for  life  to  the  income  of  all  the 
residue  of  Ms  real  and  personal  estate,  and  a  moiety  was  given 

*  243      •    to  her  absolute  ^disposal,  by  any  deed  or  writing,  or  by  her  will, 
,  attested  by  two  witnesses.     She  was  not' limited  as  to  objects ; 

and  as  to  the  mode,  it  was  as  ample  a  latitude  as  any  one  could 
have.  It  is  a  little  hard  to  attempt  to  explain  that  it  was  not 
her  estate :  how  could  she  have  had  it  more  than  by  the  enjoy- 
ment during  life,  and  the  power  of  disposing  to  whatever  per- 
son and  in  whatever  manner  she  pleased,  with  the  small  addi- 
tion of  two  witnesses  1  By  her  will  she  gives  all  her  estate  and 
effects.  It  is  hard  to  say,  that  using  that  expression,  she  meant 
to  distinguish,  and  not  to  include  this,  which  was  as  absolutely 
her's  as  any  other  part  of  her  property.  But  the  person  who 
drew  the  will  goes  on  with  augmentative  phrases,  *'of  what  na- 
ture or  kind  soever,  and  whether  real  or  personal :"  these  words 
do  not  add  much  to  the  force  of  it,  *^  which  I  shall  be  possessed 
of,  interested  in,  or  entitled  to."  It  is  admitted  there  would  be 
no  doubt  if  she  had  said,  of  tohkh  I  have  power  to  dispose 
Those  last  words  would  not  add  much,  after  what  she  had  said 
before.  But  take  it  according  to  the  strict  technical  rule  in 
Sir  Edward  Clere's  case,  that  a  general  disposition  will  not  dis- 
pose of  what  the  party  has  only  a  power  to  dispose  of,  unless  it 
is  necessary  to  satisfy  the  words  of  the  disposition.  The  tes- 
tatrix had  no  other  real  estate.  I  am  bound  to  satisfy  all  these 
words :  upon  the  technical  rule,  I  can  satisfy  them  no  other 
way  :  I  cannot  avoid  supposing  what  every  one  must  be  con- 
vinced she  meant,  that  she  made  no  difference  between  what  she 
has  from  her  husband,  and  her  other  property. 

6Bro^Parl.        Qn  an  appeal  to  the  House  of  Lords,  this  deciee  was  affirmed. 
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33.  The  cases  where  a  power  has  been  held  to  be  executed, 

under  the  general  words  of  a  will,  are  either  '^where  the  words  *  244 

of  the  will  cannot  be  satisfied  without  its  operating^  as  an  ap-  ^^^7*  ^' 
pointment ;  or  where  there  is  some  description  of,  or  allusion  to,  s  Bro.  R. 
the  property  which  is  the  subject  of  the  power.     For  if  the  doc-  *^' 
trine  be  carried  any  farther,  a  person  having  a  power  could  never  Lasgham  r. 
make  a  will,  without  being  held  to  execute  the  power.  3  vl^t^W. 

34.  Although  a  power  of  appointment  be  directed  to  be  exe-  A  power  may 
cuted  by  any  deed  or  writing,  yet  it  may  be  executed  bysereral  by  w^na* 
acts  and  assurances  ;  provided  they  have  such  a  relation  to  each  AnoraDcef. 
other  that  they  may  be  considered  as  making  together  but  one  as-  KiLwU^m.) 
flurance. 

35.  A  person  having  a  power  to  revoke  by  indenture,  exe*   Leic«s(«r^f 
cuted  a  deed  whereby  be  covenanted  to  levy  a  fine  to  other  uses  ;  ^f^  ^  ^•*** 
and  afterwards  levied  a   fine  accordingly. — ^Lord  Hale    said, 

'^  Upon  the  close  and  nice  putting  of  the  case,  this  might  seem  to 
be  no  revocation,  for  it  vas  clear  that  neither  the  deed  nor  the 
fine  separately  taken  could  revoke  ;  but  qwB  non  vdUnt  dingula^ 
juncta  prosunt.^  And  it  was  determined,  that  the  deed  and  fine 
taken  together  operated  as  a  good  revocation. 

36.  Sir  James  Williams  made  a  voluntary  settlement,  to  the  Herriag  v. 
use  of  himself  for  life,  remainder  to  his  brotiier  in  tail,  reserving  ®'K''^°*'*-« 
to  himself  a  power  of  revocation,  by  deed  indented  under  his  f  g^^.  \^ 
hand  and  seal.     Some  time  after.  Sir  J.  Williams  levied   a  fine,  Carth.  S^ 
and  by  a  deed  made  betwe^  him,  hb  brother,  and  others,  bear- 
ing date  a  month  after  the  fine  was  levied,  reciting  the  fine,  it 

was  declared,  that  at  the  time  of  levying  the  said  fine,  the  agree* 

ment  of  all  the  parties  was,  that  it  should  enure  to  the  use  of  the 

said  Sir  J.  Williams  and  his  heirs.     It  was  determined  in  the 

Exchequer  Chamber,  by  six  Judges  against  two,  that  this  fine 

and  declaration  of  uses  were  to  be  considered  as  *one  and  the  *  S45 

same  conveyance  :  and  operated  as  an  execution  of  the  power, 

37.  Powers  of  revocation  and  appointment  may  be  executed  And  at  dif- 
at  difierent  times,  over  different  parts  of  the  estates  that  are  »ub-  ^•''•"**  **"•*• 
ject  to  the  power. 

38.  G.  Digges,  in  consideration  of  his  marriage,  covenanted  Diggvt^ 

.  to  stand  seised  to  the  use  of  himself  for  life,  remainder  to  the  use  f  ^ap.  ns* 
of  his  son  in  tail,  with  a  proi^o,  that  it  should  be  lawful  for  him 
to  revoke  any  of  the  uses  or  estates,  and  to  limit  new  uses.  Digges ' 
revoked  the  uses  of  part  of  the  lands,  and  afterwards  revoked  the  sir  R.  Lae^i 
uses  of  another  part    It  was  resolved,  that  he  might  revoke  ^^^  ^^ 
part  at  one  time,  and  part  at  aiiotber»  and  so  of  the  residtte,  tiQ  s.  P. 
he  had  revoked  alL 
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Zmch  T.  59,  X  power  was  given  by  will  to  a  person,  **  from  time  to 

9  Barr.^'iistf.  tinf^e,  by  deed  or  deeds,  writing  or  writings,  to  limit  or  ap- 
1  Black.  R.   point  to  the  use  of  any  woman  or  women,  for  and  in  lieu  of  a 
jointure,  all  or  any  part  of  the  land,  &c.^'     The  devisee,  on  hk 
marriage,  appointed  part  of  the  premises  to  the  use  of  his  wife, 
pursuant  to  his  power.     Afterwards  the  devisee,  by  another 
deed,  reciting  that  he  had   got  an  additional  portion  by  his 
wife,  in  consideration  thereof,  and  as  an  additional  jointure^  ap- 
pointed  another   part  of  the  premises  to  the  use  of  bis  wife. 
The  question  was,  whether  the  devisee  had  not  completely  ex- 
hausted his  power  by  the  first  appobtment,  or  whether  be  had 
still  sufficient  power  to  make  the  second  appointment    It  was 
unanimously  resolved,  that  the  power  was  not  exhausted  by  the 
first  appmntment,  and .  therefore  that  the  second  appointment 
was  good. 

1  Vern.  86.         40.  It  is  laid  down  by  Lord  Nottingham,  that  where  a  man 

has  a  power  of  appointing  a  fee,  he  may  execute  it  at  several 

2  T       R      ^^^^9  ^Q^  appoint  an  estate  for  *life  at  one  time,  and  the  fee 
735.         '     ftt  another.     And  in  a  modern  case  Lord  Kenyon  said — **A 

power  may  be  executed  at  different  times,  if  not  fully  executed 

at  first ;    provided  the  ptrty  in  the  whole  executioB,  do  not 

transgress  the  limits  of  the  power,  as  in  Zouch  v.  Woolston.** 

An  appoint-      41.  An  appointment  may  in 'some  instances  have  a  partial 

a  Reyocation  ^^'^^^  ft^d  Only  operate  as  a  revocation  pro  tanto.    Upon  ^his 

pro  tanto.       principle  it  has    Been  held,  .  that  where  a  person,    having  a       < 

power  of  revocation  and  appointment  mortgages  the  lands,  such 
Perkins  r.  &  mortgage  only  operates  as  a  revocation  pro  tantOy  because  in 
rvem' 97  ^V^^^7  ^^e  mortgagor  still  continues  owner  of  the  estate  ;  a 
Thome  r.  mortgage  being  considered  as  a  pledge  only  for  the  money  bor- 
J^^^"?,*\o-    rowed. 

Id.  141. 18«.         ^«    T>  X       1  .  ,      .  •  i. 

42*  DUt  where  a  mortgage  is  made  by  an  execution  of  a 
.  power,  and  there  is  also  a  complete  disposition  of  the  equity 
of  redemption,  there  the  revocation  will  be  complete. 
Fitzgerald  r.       4S.  A  person  who  had  a  power  of  revocation  and  appoint- 
Fibfcao??**'    ment,  conveyed'^the  estate  to  trustees  and  their  heirs,  upon  trust 
c^M^*^'     o'^to'  the  rents  and  profits,  or  by  mortgage  or  sale,  to  raise 
Ca.  296»         ^  gj^^jjj  money  as  should  be  sufficient  to  pay  all  the  debts  men- 
tioned in  a  schedule  thereto  annexed  ;  and  after  payment  there- 
of,  to  pay  the  overplus,  and  reconvey  such  part  as  riiould  be  un* 
Where  a       ^^^>  ^  ^  graator,  or  such  other  person  as  he  should  appoint 
P<>^«r  «•  •a-  It  was  determined  that  this  deed  operated  as  a  complete  Hvoca- 

^^cesi^only   ^^^  ^^  ^^^  ^^^^*  ^^  not  as  a  revocation  pro  taiOo  .*  >  and  this  de- 
it  void. .        cree  was  affirmed  in  the  House  of  Lords. 

44.  Where  a  power  is  exceeded  by  an  appointment,  either 
by  a  disposition  of  a  larger  interest^ihan  is  warranted  by  the 
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power,  or  to  penons  not  objects  of  the  power ;    the  excess  P^Ae'  ▼• 
only  is  void  :    and  the  courts  *wiU  support  the  execution,  as  infr^f  ' 
far  as  the  power  warrants.  Alexander  t. 

45.  A  tenant  for  life  on  an  estate  on  which  were  mines,  with  2  ves°64o! 
power  to  let  leases  in  possession  for  21  years,  made  a  lease  of         *  247 
the  mines  for  26  years  ;  without  reference  to  the  power.     This^  Campbell  ▼. 
was  held  a  good  lease  in  equity  for  21  years;  and  I  conceive  j^^\^^  740. 
would  now  be  held  good  at  law. 

46.  Lands  were  limited  to  Shute  Adams  for  life,  remainder  ^^*™*  ▼• 
to  Frances  Adams  his  wife  for  life,  remainder  to  the  use  of  such  c.owp.  651. 
child  or  children  of  the  said  Shute  Adams  and  Frances  bis  wife, 

and  for  such  estate  and  estates,  as  they  should  jointly,  or  as  the 
survivor,  in  case  of  no  joint  appointment,  should  by  deed  or  will 
direct  or  appoint ;  and  for  want  of  such  direction  or  appoint** 

.  ment,  to  the  use  of  the  first  and  every  other  son  of  the  sud  Shute 
Adams  and  Frances  his  wife,  severally  and  successively  in  tail. 
Frances  Adams  survived  her  husband,  and  by  deed  reciting 

.  her  power,  appointed  the  premises  to  the  use  of  Mary  Shute 
Adams,  her  eldest  surviving  daughter,  for  Ufe,  remainder  to 
trustees  id  preserve  contingent  remainders,  remainder  to  her 
first  and  other  sons  in  tail  male,  remmnder  to  her  daughters  in 
tail  general,  remainder  to  Catherine  Adams,  the  other  daughter 
of  Frances,  for  life,  remainder  to  her  sons  and  daughters  in  the 
same  manner  ;  remainder  to  the  use  of  the  right  heirs  oiKd^e  said 
Frances  for  ever.  Frances  Adams  died,  leafing  the  said  two 
daughters  and  one  son.  The  case  being  referred  by  the  Court 
of  Chancery  to  the  (^urt  of  Kirigfs  Bench,  that  Court  certi- 
fied their  opinion  that  though  Frances  Adams  executed  her  pow- 
er, which  was  confined  to  child  or  '^luldren,  by  limiting  estates 
to  her  grandchildren,  yet  the  same  ought  to  prevail  so  far  as 
her  power  extended,    and  ^that  the  limitation  to  her  dai^^hters  ^  248 

was  good ;  but  that  the  disposition  of  the  inheritance  to  the  ^^^^"J!^",]^* 
child  or  children  of  her  daughters  was  void  ;    therefore  there  2  Term  R.' 
was'uo  appcHittment  of  the  inheritance,  and  the  son  took  an  es-  ^^v 
tate  tail  therein,  subject  to  the  estates  for  life  of  his  listers. 

47.  A  power  of  appointment  was  given  to  husband  and  wife  B'«^«n«W 
and  the  survivor  of  them,  unto  and  among  all  the  children  of  the  i'EaBt/442, 
marriage,  for  such  estates  as  they  should  appoint ;  and  in  de- 
fault of  appointment,  to  the  first  and  other  sons  of  the  marriage 

in  tail  male,  remainder  to  the  right  heirs  of  the  husband.  The 
wife  having  survived,  Appointed  the  estate  to  a  daughter  for  life, 
remainder  to  her  eldest  son  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male,  remainder  to  her  second  son  in  the  same 
manner,  remainder  to  her  daughter  in  fee.  Both  the  sons 
died  without  issue.    Lord  Kenyon  saidy  the  wife  bad  no  pow«r 
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to  appoint  to  the  children  of  unborn  children,  but  was  confined  tm 
execute  her  power  among  the  children.     So  far  therefore  as  fibe 
appointed  an  estate  for  life  to  the  daughter,  with  remainder  for 
life  to  the  eldest  son,  she  did  well ;  beyond  that  she  exceeded 
her  power,  in  appointing  to  the  issue  of  the  son  ;  and  therefore 
the  excess  was  void.     But  it  was  equally  clear  that  she  did  net 
intend  that  the  subsequent  limitation  over  to  the  daughter  is 
fee  should  be  accelerated  ;  but  it  was  made  to  depend  upon  the 
intermediate  limitations  to  the  issue  of  her  brothers,  and  she 
was  not  to  take  till  their  i^sue  male  were  extinct    Those  inter- 
mediate limitations  therefore  being  void,  the  ultimate  remainder 
dependent  upon  them  must  also  fall.     If  thentbe  appointna^ 
were  originally  bad  for  the  excess,  the  subsequent  circumstance 
*  249  of  the  death  of  the  brothers  without  ^having  had  issue,  could 

not  make  it  good  :  the  appointment  must  have  been  legal  at  the 
time  of  its  creation.     Therefore  the  estate  must  go  as  in  defimlt 

«  Vet.  644.     of  appointment. 

Pawiett  V.  48.  A  condition  annexed  to  an  appointment,  where  the  pow« 

^R^^^VL99A  ^''^o^'*^^  warrant  such  condition,  will  be  deemed  void.  •  So 

'    '  .    '  that  if  a  father,  having  a  power  to  appoint  a  sum  of  money 

among  his  children,  qualifies  his  appointment  to  one  of  them  with 

a  condition,  that  he  shall  release  a  debt,  or  pay  a  sum  of  money, 

the  appointment  will  be  absolute,  and  the  condition  void. 

49.  The  principle  upon  which  this  doctrine  is  founded,  is, 
that  where  there  is  a  complete  execution  of  a  power,  and  some- 
thing €x  ahmdan/A  is  added  which  is  not  warranted  by  the  pow- 
.  ar  ;  there,  if  the  excess  be  distingnishabk,  so  that  the  Court 
can  draw  a  line,  the  execution  will  be  good,  and  the  excess 
only  will  be  void.  But  if  the  boundary  between  the  execution 
and  the  excess  cannot  be  ascertained,  the  execution  will  then  be 
void  for  the  whole. 

menf^ay***       *^*  An  appointment  in  execution  of  a  power  will  be  good, 
|ive  ft  lesser  though  it  limits  a  lesser  estate  than  that  which  the  appointor 

Thwaytet  v.   ^^  capable  of  creatmg. 

pre,  2  Vera.      51.  J.  S.  having  four  children,  two  sons  and  two  daughtersi 

^-  settled  his  estate  to  the  use  of  himself  for  life,  remainder  to  his 

wife  for  life,  and  after  their  decease  to  the  use  of  such  child  and 
children,  and  in  such  shares  and  proportions,  as  he  should  ap^ 
,  point.  J.  S.  by  bis  will  devised  a  rent  charge  out  of  those 
lands  to  his  youngest  son  for  life,  remainder  to  the  first  and 
other  sons  of  his  body,  and  if  he  died  without  issue,  so  as  the 
estate  should  come  to  his  eldest  son,  then  to  pay  5001.  a  juece 
to  his  daughters.    The  eldest  son  insisted  that  the  power  was 

^  t50  not  well  ^pursued,  as  the  testator  might  have  distributed  dia 
lands  among  his  childreni  but  had  no  power  to  devise  a  rat 
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bharge»  or  sums  of  money.    But  the  Court  held  the  appoint- 
ment  good. 

52.  Husband  and  wife  levied  a  fine  of  the  wife's  estate :  and  ^obtrtt  ▼. 
the  uses  declared  were»  that  the  husband  and  wife,  or  the  sum-  ^  *ib,  'Eq. 
Tor,  should  have  a  power  to  appoint  and  divide  the  estate  among  ^^8* 
their  younger  children,  in  such  proportions  as  they  or  the  survi- 
Tor  should  think  proper.     The  husband  survived,  and  by  his  will 
gave  his  daughter,  who  was  the  only  younger  child,  S,000{. 
charged  upon  his  wife's^  estate,  intending  thereby  to  execute  his 
power.     One  of  the  questions  was,  whether  tfiis  was  a  good 
execution  of  his  power.     It  was  urged  that  this  was  a  naked 
power,  and  ought  to  be  executed  in  ^e  very  terms  of  it ;  and 
was  compared  to  a  condition,  which  roust  be  strictly  performed. 
But  it  was  resolved  by  Lord  Hardwicke  that  the  power  was  in 
substance  well  executed.     It  was  true  the  direct  terms  of  the  • 
power  were  not  pursued,  but  the  intent  and  design  of  it  were. 
It  was  admitted  that  the  husband  ought  have  appointed  part  of 
the  estate  to  be  sold,   and  the  money  raised  by  such  sale ;  and 
what  was  done  was  exactly  the  same  thing.     The  Court  might 
order  a  sale.     It  was  the  same  to  the  heir  or  remainder-man 
which  way  the  child  was  to  be  provided  for,  only  that  giving  a 
poition  of  the  estate  itself,  might  be  a  means  to  tear  it  to  pieces ; 
whereas  the  estate  would  be  kept   entire ;    and  it  was  better 
for  the  daughter,  and  perhaps  thought  so  by  the  testator,  that 
she  should  have  a  sum  of  money  than  a  small  estate ;  and  though 
the  will  might  not  enure  as  a  good  execution  of  the  power,  in 
strictness ;   yet  within  the  meaning  and  design  of  *it  was  a  #  251 

good  chaige  for  the  young  lady's  benefit;  and  the  case  of 
Tbwaites  v.  Dye  was  a  very  strong  one  to  that  purpose.  *'****  '  ^'* 

53,  A  tenant  for  life  haVing  a  power  to  limit   the  lands  to  RaiUev. 
any  woman  whom  he  should  marry,  for  her  life,  by  way  of  join-  a^fi'gsj. 
ture  ;  made  a  lease  for  99  years,  determinable  on  the  death  of 

his  wife,  by  way  of  a  jointure  for  her.     It  was  held  by  the 

Court  of  King's  Bench,  on  a  special  verdict,  that  this  was  not  a    . 

good  execution  of  the  power  at  law  ;  for  the  estates  were  totally 

different,  one  being  a  freehold,  and  the  other  a  chattel.     But 

Lord  Mansfield  said  the  widow  brought  her  bill  in  Chancery,  2  Burr.  1147. 

and  Lord  Talbot,  arguing  from  the  same  premises,  the  power 

and  the  lease,  without  any  other  circumstance,  held  the  lease  to 

be  warranted  by  the  power :  he  said  it  was  not  a  defective  but  a 

blundering  execution ;  and  he  decreed  the  defendant  to  pay  all 

the  costs,  both  at  law  and  in  equity.  ^  Ot  direct  a 

54.  A  power  of  charging  an  estate  with  portions  for  younger  ^^}^^  ^^  ^P" 
cUldren ;  or  of  appointingun  estate  among  them ;  has  been  held  Mwj.  * 
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to  be  well  executed  by  a  wiD^  directing  a  sale,  and   appoint]]^ 
tbe  money. 

55.  In  a  marriage  settlement  there  was  a  covenant  by  Ae 
intended  husband,  to  purchase  and  convey  an  estate  in  strict  set* 
tlement,  with  a  power  to  the  husband^  tenant  for  life,  in  case 
there  should  be  any  younger  child  or  children,  to  charge  such 
sum  or  sums  of  money  for  such  younger  children,  as  he  should 
appoint.  The  husband  declared  by  his  will  that  a  particalar 
farm  should  be  sold  after  his  wife's  death,  and  the  money  dispon- 
ed of  among  his  younger  children.  The  Court  said,  that  this 
appointment  being  in  substance  exactly  what  the  husband  had  a 
right  to  do,  was  good.      • 

*56.  In  a  settlement  there  was  a  power  given  to  the  husband, 
of  appointing  the  lands  to  the  children.  The  husband  by  his 
will,  reciting  the  settlement,  and  the  power  therein  contained, 
devised  the  estates  so  settled  to  trustees,  to  sell  and  dispose 
thereof,  and  to  divide  the  produce  among  his  children.  The 
Master  of  the  Rolls  (8ir  W.  Grant)  held  tliis  a  good  execution 
of  the  power. 

57.  Where  a  person  has  a  power  of  appointing  an  estate,  or 
a  sum  of  money,  tmto  and  among  his  children,  or  any  other 
class  of  persons,  in  such  shares  and  proportions  as  he  shall  tinnk 
proper  :  the  appointor  must  give  the  whole  among  the  children, 
or  class  ;  and  each  of  them  must  have  such  a  fair  and  reasonable 
share  as  is  not  illusory. 

58.  The  trust  of  a  term  of  SOO  years,  was  declared  to  be  for 
raising  such  sums  of  money,  for  the  portions  of  the  children  of  a 
marriage,  (except  an  eldest  or  only  son,)  in  such  manner,  and  at 
such  time,  and  under  such  limitations,  as  the  husband  should  by 
deed  or  will  appoint ;  so  as  such  sum  or  sums  did  not,  in  the 
whole,  exceed  2,000L  There  were  three  younger  children ; 
and  the  husband  by  bis  will,  reciting  that  his  two  daughters 
were  amply  provided  for  by  their  grandmother,  appointed  tbe 
whole  of  the  money  to  his  second  son.  It  was  decreed,  that  the 
execution  of  the  power  was  void, 

59.  Lands  were  limited  to  6.  P.  for  life,  remainder  to  his 
wife  for  life,  remainder  to  the  use  of  all  and  every  the  child  and 
children  of  the  said  S.  P.,  in  such  parts,  shares,  and  proportions, 
and  for  such  estate  and  estates,  not  exceeding  an  estate  or  es* 
tates  tail,  with  or  without  power  of  revocation,  and  by,  with, 
and  under  such  powers,  provisoes,  remainders,  or  limitations 
over,  to  some  or  one  of  the  said  children ;  *as  the  said  S.  P. 
should  by  any  deed  or  writings  or  by  will,  direct  or  appoint : 
and  for  default  of  such  appointment,  then  to  all  and  eveiy  the 
children,  to  be  divided  share  and  share  alike.     S.  P,  by  will, 
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reciting  the  power,  did  in  pursuance  thereof  limit  one  acre  of 
the  premiseg  to  his  eldest  son,  and  his  daughter  for  their  livefl^ 
and  the  life  of  the  survivor  of  them,  with  remainder  to  such  per« 
son  or  persons  as  should  be  entitled  to  the  residue  of  the  said  prem* 
ises  ;  and  then  limited  the  residue  to  his  second  son  Henry,  in 
strict  settlement.  Lord  Thurlow  was  clearly  of  opinion,  that  the 
execution  of  the  power  was  totally  illusory,  and  contrary  to  ite 
nature  ;  that  therefore  the  estate  must  go  among  all  the  children^ 
agreeable  to  the  direction,  in  default  of  execution  of  the  power. 

60.  If  however,  it  appears,  from  the  words  of  the  power,  to 

have  been  the  intention  of  the  parties,  that  the  appointor  should  Thomas  v. 
be  enabled  to  appoint  the  whole  of  the  property  to  any  one  of  the  Thomai, 
persons  intended  to  be  benefited,  an  appointment  to  o^e  will  he 
good. 

61.  The  trust  of  a  term  was  declared^  that  if  Robert  Austin  Austin  v. 
should  die,  leaving  issue  by  his  wile,  a  son  and  other  children,  2  Ab 'ed 
then^to  raise  a  sum  not  exceeding  1,500/.  for  the  sole  benefit  887. 
and  advantage  of  such  child  or  children,  (other  than  an  eldest,) 

in  such  proportions,  manner,  and  form,  in  all  respects,  as  the 

said  R.  A.  should  for  such  purpose,  by  his  ladt  will  in  writing, 

direct,  limit,  or  appoint ;  and  in  default  of  such  direction,  then 

to  the  sole  benefit  of  such  child,  if  but  one  ;  and  if  more  (other 

than  an  eldest,)  to  them  all  equally.     R.  A.,  by  his  will,  di« 

rected  the  money  to  be  raised,  and  appointed  4501.  to  one  of  the 

younger  sons,  and  1,0502.  to  a  daughter  ;  *but  gave  nothing  to         ♦  ^f^ 

another  younger  son  ;  who  brought  his  bill  to  be  let  in  to  a  share 

of  the  1,5002.     It  appearing,  however,  that  he  was  otherwise 

provided  for,  and  because  there  was  a  discretionary  power  in 

the  father,  which  he  had  exercised  in  a  reasonable  manner  ;  the 

bill,  after  long  consideration,  was  dismissed* 

62.  Lands  were  limited  in  a  marriage  settlisment,  to  the  use  Swi/tv. 
of  John  Oregson  for  life,  remainder  to  and  for  the  use  and  be-  Oregsoiu 
hoof  of  such  child  and  children  of  the  said  J.  G.,  and  6>t  sucUl^ff"^ 
estate  and  estates,  intents  and  purposes,  as  the  said  J.  6*  should 
appoint ;  and  for  want  of  such'  appointment,  to  the  use  of  aU 

and  every  the  child  and  children  of  the  said  J.  G.  equally.  J. 
G.  by  deed,  reciting  the  settlement,  and  that  he  had  two  cbil* 
dren,  a  son  and  a  daughter,  appointed  that  the  premises  should 
after  his  decease  go  to  the  use  of  the  son^  and  the  heirs  of  his 
body,  remainder  to  the  daughter  and  her  heir&  The  daughter 
brought  an  ejectment  for  the  recovery  of  an  undivided  moiety  of 
the  estate,  upon  the  ground  that  the  appointment  was  illusorf 
and  void. 

Mr.  Justice  Buller  said,  the  words  of  the  power  were  *^  to 
and  for  the  use  and  behoof  of  such  child  and  children,  and  £sa 
such  estate  and  estatesi  &c.''    The  argiunent  for  tius 
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waa»  first,  that  where  there  is  a  power  to  give  an  estate  to  and 
amongst  all  and  every  the  children,  each  must  have  a  beneficial 
part ;  and  secondly,  that  these  words  were  tantdmount  to   thooe. 
His  objection  was  to  the  minor  .  proposition.     These     wordi 
were  not  like  those  assumed :  there  were  no  such  words  in 
this   power  as,  to  and  amongsU    but    just    the  reverse,   for  it 
was  a  power  to  appoint  to  the  use  and  behoof  of  such  child 
and  children;  therefore,  instead  of  including  all,  it  says,  that 
the  appointor  *maj  appoint  to  one  only.     The  plaintiff's  coun- 
sel had  admitted  that  under  a  power  of  appointing  to   8uek  ^ 
the  ehildren^   &c.  an  appointment  to  one  only  would  be  good ; 
but  the  present  words  were  stronger :  an  appointment  to   one, 
under  a  power  of  appointing  to-  such  child  or  children,   wsa 
good,  because  it  includes  one.    *  He  cited  the  case  of  Spring  v. 
Biles,  Mich.  24  Geo.  HI.  B.  R.,  where  a  power  was  given  to 
dispose  of  lands  "  to  and  amongst  such  of  my  relations  as  shall 
be  living  at  the  time  of  my  decease  ;  in  such  parts,  shares,  and 
proportions,,  as  my  wife  shall  think  proper."     And  it  was  de- 
termined, that  an  appointment  of  the  whole  estate  to  oneof  tbe 
relations,  was  good.     He  observed  that  that  case,  with  tbe  cfif- 
ference  only  of  relatumSf  instead  of  children,  was  stronger  than 
the  present.     There  the  power  was — '^To  and  amongst  such 
of  my  relations,  &c.  in  such  parts,  shares,    and  proportions, 
&c. ;"  which  imported  that  a  division  was  intended :  but  in  the 
present    case,  the  words,  ^^  parts,  shares,  and  proportions," 
were  not  used,  and  there  was  no  evidence  of  an  intention  that 
it  should  be  divided  into  shares.     In  that  case,  the  Court  said, 
they  had  not  a  particle  of  doubt  but  that  the  word  such  meant 
one  or  more.    Here,  therefore,  it  must  have  the  same  construe* 
tion.     It  must  mean  that  the  appointor  should  appoint  to  one 
or  more.     Judgment  was  given  for  the  defendant 

£3.  It  has  been  determined  in  some  modem  cases,  respecting 
personal  property,  that  an  illusory  appointment  may  be  account- 
ed for  by  circumstances.  And  therefore,  where  a  person,  hav- 
ing a  power  of  appointment  among  his  children,  and  haraig  ad- 
vanced one  of  his  daughters  in  marriage,  recited  that  *as  a  rea* 
son  for  giving  her  a  small  share ;  the  appointment  was  held  not 
to  be  QlQsory. 

In  a  subsequent  case,  it  was  said,  that  in  equity,  an  appoint- 
ment of  a  very  small  share  was  not  illusory,  U*  justified  by  cir- 
cumstances ;  as  where  that  object  was  otherwise  provided  for. 
And  Lord  Eldon  has  observed,  that  the  question  whether  an  ap- 
pointment is,  or  is  not  illusory,  must  be  determined  upon  the 
circumstances  of  each  case,  accordinij;  to  a  sound  discretion ;  the 
power,  however  large  the  terms,  being  in  some  degree  coupled 
with  a  trust ;  but  an  equal  distribution  is  not  required,  nor  any 
reason  fiur  tbe  inequality,  unless  ashare  is  clearly  uostibsauitial 
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64.  A  power  of  revocation  and  appointment  cannot  be  dele-  a  Power 
gated  to  another  ;  whether  the  power  relates  to  theland,  or  ia'notbedeit- 
onlj  collateral  to  it :  for  it  is  a  maxim  of  law,  that  delegahu  turn  m1^J|^ 
potest  dekgare.  ( I )  ^  Rep.  76  a. 

65.  A  husband  by  his  marriage  articles  and  settlement,  had  lognmr. 
a  power  of  disposing  by  deed  or  will  of  a  reversionary  mterest  to  1? JSITsa. 
the  issue  of  the  marriage,  in  such  proportions  as  he  should  think 
fit  ;  the  husband  by  his  will,  reciting  the  power,  delegated  it  to 
his  wife,  that  she  might  dispose  of  the  estate  among  the  children 
in  such  proportions  as  she  should  think  proper.  Lord  Hardwicke 
said,  this  must  be  considered  as  a  power  of  attorney,  which  could 
only  be  executed  by  the  husband,  to  whom  it  was  confined ;  and 
was  not  in  its  nature  transmissible  to  a  third  person. 

66.  This  doctrine  is  however  confined  to  that  part  of  the  exe- 
cution of  a  power  in  which  the  confidence  and  discretion  is  exer« 
cised :  and  does  not  extend  to  mere  formal  acts.  In  the  case  of 
the  Attorney  *6eneral  v.'Scott,  1  Ves.  413.  where  a  power  was         *  S57 

'  vested  in  trustees  to  elect  a  minister.  Lord  Hardwicke  declared, 
that  if  the  trustees  had  met,  and  agreed  upon  the  person,  they 
might  make  proxies  to  sign  the  presentation  ;  for  where  a  trus*  . 
tee  had  a  legal  estate  vested  in  him,  he  might  make  an  attorney 
to  do  legal  acts.  And  it  has  been  held  in  practice,  that  where 
an  estate  is  vested  in  trustees,  ifpon  trust  to  seU,  with  die  usual 
proviso  that  their  receipts  shall  be  a  sufficient  discharge  to  the 
purchasers;  if  the  trustees  themselves  sell  the  estate,  they  may 
afterwards  delegate  the  performing  all  such  formal  acts  as  may 
be  necessary  for  completing  the  sale,  and  among  others,  that  of 
signing  the  receipts,  in  their  names  to  others, 

67.  If  a  power  be  expressly  given,  to  be  executed  by  the  do-  Unlew  theie 
nee  or  his  assigns  ;  an  execution  of  it  by  an  assignee  will  in  such  wof^^'^ 
case  be  good  ;  and  a  devisee  will  be  considered  as  an  assignee, 
within  the  words  of  the  power.  cS  hlfj 

68.  A  fine  was  levied  of  certain  lands,  to  the  use  of  T.  for  c.  la! 
life,  remainder  to  I.  his  son,   and  the  heirs  male  of  bis  body,  ^^|Ili ^ 
remainder  to  I.  bis  executors  and  assigns  for  80  years,  and  that  i  Vent  33& 
he,  and  his  assigns  of  the  said  term,  should  have  fuH  power  and  f  ^^'  4ZL 
authority  to  demise,  &c.  for£l  years  or  three  lives,  rendering  w.  Jonei, 
the  ancient  rent    I.  the  son  devised  this  term,  and  died  with-  ^^^* 
out  issue  male :  the  devisee  entered,  made  his  executors,  «nd 
died.  The  executors  assigned  over  the  term,  with  power  to  make 
leases  :  and  the  question  was,  whether  the  power  annexed  to  the 
term  for  80  years,  was  transferrable,  with  the  term,  to  assign- 

U)  Berger  k  Icard,  Ex.  of  leard  v.  Duff,  4  Jobai.  Cha.  Rep.  368* 
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ees  in  lnw..  Tbe  e<mrt  was  of  opinioii  that  the  power  was  wd 
tramferred,  and  bad  been  good  if  reierved  to  a  stranger  ;  hrt 
here  it  was  annexed  to  an  interest;  and  *not  merely  collaterd, 
and  the  assignees  might  execute  it.  The  Conrt  also  conceifei 
that  ass^nees  inchKled  assignees  ia  law,  as  well  as  in  fact :  but 
that  the  tenant  in  tail  having  devised  the  term^  the  deyisee  was 
an  assignee^  bxA  the  power  in  the  greatest  strictness  of  accepta- 
tion was  m  fierii  and  consequently  must  go  to  his  executors,  and 
by  tbe  same  reason  to  their  assignees* 
^  ,    \     69.  An  iiMtrument  may  in  some  cases  take  effect,  either  as 

Gates  an  in-  \/  •   ^         ^     /.  i  u 

itrument  'an  appomtment  of  a  use,  or  a  common  law  conveyance  ;  where 
operat«8  aii^  ^jjg  person  who  conveys  has  a  power  of  appointment,  with  an 
ment^^^*^  estate  in  fee  ui  default  of  appointment.  Thus  in  Sir  Ed.  Clere's 
6  iUp.  18  a.  case  it  was  resolved,  that  where  a  feoffment  was  made  to  tbe 
Cro.  Elis.  ^^^^  ^f  g^^l^  person  and  persons  as  tbe  feoffor  should  appcunl^ 
and  until  appointment,  to  the  use  of  himself  and  his  heirs  ;  if 
in  such  a  case  the  feoffor  devised  the  land  by  will  (having  a 
power  to  devise  it)  as  owner,  without  any  reference  to  his  pow- 
er, it  would  pass  as  a  devise,  by  the  will,  and  not  as  appointed 
•^under  the  power :  for  the  testator  had  an  estate  devisable  in  bim 
and  also  a  power  to  limit  a  use  ;  and  he  had  his  election  to  par- 
iue  whichever  of  them  he  chose ;  so  that  when  he  devised  tbe 
land  itseb^  without  any  reference  to  his  power,  he  shewed  bis 
intention  to  pass  the  estate  by  his  will,  as  owner  of  flie  land ; 
and  not  to  limit  a  use  under  his  power* 

70.  In  a  subsequent  case  Lord  Hobart  sud,  that  where  an 
interest  and  an  authority  meet,  if  the  party  declare  clearly  bif 
will  to  be,  that  this  act  shall  take  effect  by  his  authority  or  pow- 
er, there  it  shall  prevail  against  the  interest :  for  modus  et  ctnh 
ventio  vincmt  legem.  And  therefore  in  Sir  £.  Clere's  case,  it 
was  agreed,  that  if  the  devisor  had  recited  his  power,  and  bad 
relied  upon  that,  all  would  have  passed  by  express  *declaratioa 
of  the  party  himself:  nay  mc^e,  though  the  party  do  not  make 
an  express  declaration,  yet  if  this  act  do  import  a  necessity  to 
work  by  bis  power,  or  else  to  be  wholly  void,  the  benignity  of 
the  law  will  give  way,  to  effect  the  meaning  of  the  party. 

71.  This  last  proposition  is  founded  on  the  detenninatinHi 
in  Sir  £^  Clere's  case  :  in  which  it  appeared,  that  C.  H.  beiBg 
peised  of  three  acres  of  land,  heU  ti»  copite,  madie  a  feoffinent  in 
/ee  of  two  of  them,  to  the  use  (Mf  his  wife  for  life ;  afterwards 
made  pi  feoffment  of  the  third  acre,  to  the  use  of  such  person  and 
persons,  and  for  such  estate  and  estates,  as  be  should  limit  and 
app^nt  by  his  last  wiH  ;  afterwards  by  his  will  he  devised  the 
said  acre  to  A.  B.  in  fee.  It  was  determined,  that  as  C.  H. 
could  not,  as  owner  of  the  land,  devise  any  part  of  the  residae 
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b  J  ^is  will,  therefore  the  will  operated  as  an  appointment  under 
the  power  ;  for  otherwise  it  conJd  have  no  effect. 

7gf'By  the  settlement  made  on  the  marriage  of  Thomas  and  rh*^b  l  in 
£lizabeth  Cox  in  1777,  a  power  of  revoking  the  uses  of  the  set-  4  Vei.  Jun.  * 
tlement,  with  the  consent  of  the  trustees,  was  giren  to  Cox  and  ^^^* 
his  wife  ;  so  as  before  such  revocation,  they  should  convey  and 
assure  other  lands  of  equal  or  better  value,  in  lieu  thereof,  to  the 
same   uses.  ;  By  indentures  of  lease  and  release,  dated  in  1784, 
a  capital  messuage  and  other  premises  were  conveyed  to  a  trus- 
tee and  his  heirs,  to  \yoM  to  him  and  his  heirs,  to  the  use  of  such 
person  or  persons^  and  for  such  estate  or  estates,  interest  or  in- 
terests, and  withf  under,  and  subject  to  such  powers,  provisoes, 
and   agreements,  as  Thomas  Cox  should  by  deed  or  writing  un- 
der his  hand  and  seal  limit  and  appoint ;  and  in  default  there- 
of, to  the  use  of  the  said  Thomas  Cox,  his  heirs  and  assigns. 
In   1792,  ^Thomas   Cox  entered  into  a  contract  to  sell  the  «  260 

estates   comprised  in  the  settlement  of  1777 ;  and  by  indentures 
of  lease  and  release  dated  in  1792,  Thomas  Cox,  in  pursuance 
of  all  powers  in  him  vested,  did,  with  the  consent  of  the  surviv- 
ing trustees  in  the  marriage  settlement,  grant,  bargain,  sell,  ali- 
en, release,  and  confirm,  limit,  declare,  and  appoint ;  and  the 
said  Tbomas  Cox  and  his  wife  did,  with  the  like  consent  and 
approbation,  convey  and  assure  to  the  said  surviving  trustees, 
their  heirs  and  assigns,  the  said  capital  messuage  comprised  in 
the   indentures  of  1784 ;  to  hold  to  them,  their  heirs,  and  as- 
signs, to  and  for  the  same  uses,  trusts,  intents,  and  purposes, 
as  were  declared  in  the  settlement  of  1777.     Thomas   Cox 
and  his  wife  revoked  the  settlement.     Some  doubts  having  aris- 
en  upon  the  title,  witii  respect  to  the  value  of  the  substituted  es- 
tates, and  also  upon  the  supposition  that  the  indenture  of  August 
1792  was  intended  to  operate  as  an  execution  of  the  power,  and 
therefore  it  was  doubtful  whether  the  legal  estate  did  not  vest 
in  the  trustees,  in  which  case  the  uses  declared  thereon  would  be  Tit  12.  o.  i. 
void  at  law,  and  good,  only  as  trusts  in  equity,  the   purchaser  l^^^  .  ^^^ 
declined  to  complete  his  contract :  upon  which  a  bill  was  filed 
against  him  for  a  specific  performance,  and  the  usual  order  was 
obtained,   referring  k  to  the  Master  to  inquire  whether  a  good 
title  could  be  made.    The  Master  reported,  tl^  the  substituted 
estates  were  of  greater  value  dian  the  estates  comprised  in  the 
marriage  settlement ;  and  that  the  plaintiff  could  make  a  good 
title  to  the  estates  comprised  in  the  agreement.     Exceptions 
were  taken  to  this  report,  and  in  support  of  them  it  was  observ- 
ed, that  Thomas  Cox,  in  the  release  of  H'SS,  used  w<>rds  apply- 
ing to  the  conveyance  of  an  estate  in  fee  simple,  and  also  to  the         ^  ^g^ 
execution  of  a  power  of  appointment :  *sn<di  a  unkm  was  very 
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unapt  and  improper ;  but  the  instrument,  though  utaccoratCi 
amounted  to  a  complete  execution  of  the  power  :  then  the  other 
words,  importing  the  conveyance  of  an  interest,  were  completdj 
inoperative.  Considering  it  then  as  the  execution  of  a  power^lfae 
necessary  effect  of  it  was,  to  vest  the  leii^l  estate  in  trustees  ;  and 
then  the  objection  arose,  the  estates  of  the  persons  bene6ciallj  in- 
terested  being  merely  equitable,  in  which  respect  there  was  a  mi- 
terial  deviation  from  the  settlement,  which  vested  the  leg'al  es- 
tate in  the  persons  beneficially  interested.  In  answer  tGu.tbii 
objection  it  was  said,  that  the  only  question  was,  whether  the 
Jeeds  of  1792  operated  as  a  conveyance  by  lease  and  release,  or 
as  the  execution  of  a  power  f  The  whole  objection  rested  open 
this,  that  it  must  operate  as  the  latter  :  but  where  a  man  has 
an  interest,  and  also  a  power,  and  does  an  act  which  may  be 
either  a  conveyance  of  the  interest,  or  the  execution  of  a  pow- 
er, it   shall  be  referred  to  his  interest,  and  not  to  his  power. 

ante,  I  7l«  ^^^  S*  Clere's  case  was  an  authority  expressly  to  that  pmnt 
This  was  a  conveyance  to  the  uses  of  the  marriage  settlement, 
and  that  conveyed  the  legal  estate  to  the  eettui  que  twe.  Tbe 
instrument  was  certainly  more  proper  for  the  conveyance  of  an 
interest,  than  for  the  execution  of  a  power.  The  words  of  ap- 
pointment were  thrown  in  generally  by  the  conveyancer,  and 
were  quite  superfluous  :  the  party  had  no  intention  of  execut- 
ing the  power.  The  Court  always  makes  the  deed  operate  ac^ 
cording  to  the  intention,  if  by  law  it  may. '  The  intention  was 
declared  to  be,  to  vest  the  estate  in  trustees,  to  the  uses  of  the 
marriage  settlement ;  there  was  no  room  therefore  for  the  pre- 
sumption that  the  intention  was  merely  to  execute  the  power, 
not  to  convey  an  interest;  that  presumption   was  in  oppo^ticm 

«  268  *^o  ^^^  deed,  which  went  to  declare  that  the  estate  vested  in 
them,  and  was  to  enure  to  the  uses  of  the  settlement :  it  did 
not  begin  with  words  of  appointment,  but  with  those  import- 
ing conveyance.  The  order  in  which  the  words  appeared, 
concurred  with  the  form  of  the  instrument,  to  show  that  tbe 
first  words  in  order  were  intended  to  be  the  operative  words : 
he  threw  in  the  words  of  appointment,  if  necessary,  meaning 
to  make  use  of  all  the  powers  that  were  in  him.  The  deed 
did  not  recite  the  power  particularly,  but  was  in  purauance  of 
all  powers.  But  if  the  legal  estate  was  vested  in  trustees  yet 
the  proviso  in  the  settiement  was  substantially  complied  with ; 
for  the  estates  were  inequity  in  tbe  persons  entitled  under  the 
settlement,  and  they  could  come  into  Chancery  for  the  legal  es« 
tate  whenever  they  thought  fit 

Sir  R.  P.  Arden,  M.  R.-^The  plaintiff  having  entered  into 
this  coBtracty  has  conveyed  the  substituted  estates  by  the  deeds 
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of  1792y  in  pursuance  of  all  powers  in  him  vested,  and  con- 
taining  words  both  of  conveyance  and  of  appointment.  This 
was  preparatory  to  the  revocation  of  the  uses  of  the  settlement^ 
and  to  enable  the  plaintiff  and  his  wife  to  revoke  them  under  the 
power.  The  question  is,  whether,  under  this  deed,  there  is  a 
good  execution  of  the  condition  in  the  proviso ;  or  in  other 
words,  whether  by  the  deeds  the  plaintiff  had  legally  conveyed 
to  the  trustees  in  the  settlement  this  other  estate ;  exactly  in 
the  same  manner,  and  to  the  same  uses,  as  the  estate  comprised 
in  the  settlement  The  objection  is  entirely  technical,  and 
certainly  very  nice,  and  I  think  a  little  too  refined ;  though 
an  objection  of  that  sort  certainly  may  be  fairly  made  ;  and  I 
will  not  find  fault  with  a  purchaser  for  taking  the  opinion  of  the 
*  Court  upon  it,  if  gentlemen  of  great  character  really  state  it  *  863 

as  a  fair  ground  of  objection.  The  objection  arises  firom  the 
mode  in  which  the  estate  substituted  was  conveyed  to  the  plain* 
tifi^  which  was  to  the  use  of  such  person  or  persons,  and  for 
such  estate  or  estates,  interest  or  interests,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  and  agreements,  as  he  should, 
by  deed  or  writing  under  his  hand  and  seal,  limit,  declare,  or 
appoint ;  and  in  de&ult  thereof,  to  the  use  ol  him,  his  heirs  and 
assigns.  This  therefore  was  vested  in  him  at  the  the  time  of  the 
substitution ;  and  the  mode  which  he  takes  for  that  purpose  is, 
not  by  expressly  declaring  that  in  pursuance  of  the  power  he 
appoints,  but  by  tins  conveyance  of  lease  and  release  ;  in  which 
he  uses  words  that  cannot  at  all  apply  to  the  power  ;  and  as  he 
had  both  a  power  and  an  interest,  it  is  now  said,  to  invalidate 
the  deed,  the  Court  must  say  he  did  this  in  execution  of  his  power 
Only,  and  not  to  convey  his  interest ;  that  it  must  be  referred 
only  to  the  power,  though  the  trustees  are  in  possession  by  vir- 
tue of  the  lease,  which  was  perfectly  nugatory  if  he  meant  only 
to  execute  his  power.  That  is  going  out  of  the  way,  to  raise 
objections  which  the  Court  is  in  the  habit  of  very  much  discour- 
aging. I  will  not  determine  whether  it  would  not  have  been  a 
fatal  objection,  if  it  had  been  an  execution  of  the  power,  vesting 
a  trust  estate,  instead  of  the  legal  estate  under  the  settiement ; 
unquestionably  it  would  be  so  at  law. 

I  am  clearly  of  opinion,  upon  every  principle  upon  which  the 
Court  acts  with  regard  to  the  construction  of  conveyances,  that 
it  would  be  monstrous  in  this  case  to  hold  that  where  there  is  a 
power,  and  an  interest,  and  the  act  being  equivocal,  it  is  doubt* 
fnl  whether  he  acted  under  the  one  or  the  other,  the  *  Court         *    264 
should  adopt  that  which  would  defeat  the  instrument.     But  this  ^^^®  '^  ^••' 
case  goes  farther,  for  the  act  is  not  equivocal ;  the  party  has  lo  Vet.  usi. 
made  use  of  words  that  have  no  reference  to  the  execution  of  a  S?*i?  ^' 

Wadbain, 
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power.    I  am  of  ppinion  tkerefore  that  this  is  an   exceedisgij 
good  title. 

73.  It  is  now  the  usual  practice,  where  a  person  has  a  pow- 
er and  an  interest,  for  him  to  make  an  appointment  in  pv- 
suance  of  his  power^  and  in  the  same  deed,  by  a  new  witnessBf 
part,  to  convey  the  lands  by  lease  and  release. 

&ec!i\ioVof       '^^'  ^**  respect  to  the  eflfects  attending  the  execution  of  i 
a  Power.         power,  it  has  been  stated,  that  where  a  power  is   executed,  & 
Tit.  n.  c.  4.   former  uses  and  estates  cease,  and  a  new  use  springs  up  to  the 
10  Ves.  2&5.    appointee,   which  is  derived  from  the  seisin  of  the  releasees  or 
^        trustees,  to  which  the  statute  immediately  transfers    the  pos- 
session, and  by  that  means  the  appointee  acquires  the  legal  es- 
tate, without  entry  or  claim. 
1  Inst.  379  b.      75    Although  estates  arising  from  the  execution  of  powm 
9  Atk.  595.    ^owe  their  commencement  to  the  deed  of  appointment ;  yet  the 
t  appointee  under  the  power  does  not  derive  his  title  from  the  ap- 
pointor, or  out  of  the  estate  whereof  the  appointor  is  seised,  but 
comes  in  directly  under  the  conveyance  by  which  the  power  was 
created  ;  and  the  uses  created  by  the  appointment  being,  in  cf' 
der,  prior  to  the  uses  limite^  by  the  original  conveyance,  wbicb 
only  takes  place  in  the  mean  time,  and  until  the  appointment  ii 
Veoabiet'       ii^^^»  ^uch  new  uses  precede  them ;  and  the  appointment  opa- 
Morrit,  rates  by  relation  from  the  time  when  thie  original  conveyance 

infra,  c.  82.     y^^^  executed,  just  as  if  the  estate  created  by  the  appointmeDt 
had  been  actually  limited  in  such  original  conveyance. 

76.  An  appointment  in  pursuance  of  a  power  operates  under 
*  265          the  statute  of  uses,  not  as  a  conveyance  *of  the  land,  but  as  a 

substitution  of  a  new  use,  in  the  place  of  a  former  one :  from 
which  it  follows,  that  if  an  appointment  be  made  under  if  power 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs ;  it  is  a  limi- 
tation of  a  use  upon  a  use  ;  consequently  B.  only  takes  a  tmit 
estate.  It  is  therefore  now  the  practice,  where  an  appointmeat 
is  made  to  particular  uses,  to  appoint  the  lands,  not  to  trus- 
tees, to  the  uses  intended,  as  in  the  case  of  a  release,  but  to  the 
particular  uses  intended. 

77.  Where  a  person  settles  hisestate  to  the  use  of  himself 
for  life,  remainder  over,  reserving  to  himself  a  power  of  revo* 

1  Rep.  174  a.  cution,  and  executes  his  power,  he  becomes  immediately  seised 
of  his  former  estate,  without  any  entry  or  claim  :  because,  as 
he  is  already  in  possession,  he  cannot  enter  on  himself;  and  the 
revocation  is  stronger  than  any  claim  can  be. 

78  It  was  resolved  in  Digges's  case,  that  odier  uses  might 
be  limited  or  raised  in  the  same  conveyance  by  which  the  for^ 
mer  uses  were  revoked  ;  for  inasmuch  as  the  ancient  uses  cease, 
ip»o  factOy  by  the  revocation,  without  claim  or  other  act ;  ths 
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laur  wiQ  adjudge  priority  of  operation  of  one  and  the  same  deed,  Fazwillxam^f 
although  it  be  sealed  and  delivered  at  one  and  the  same  instant :  ^^^i 
^     there/ore,  in  construction  of  law,  it  shall  first  be  a  revocation       *^' 
and  cesser  of  the  ancient  uses ;  then  a  limitation  and  raising  of 
the  new  ones  :  for  the  best  construction  of  the  statute  of  uses 
was,  to  make  them  subject  to  the  rules  of  the  common  law  :  ac* 
cording  to  which,  if  two  acts  were  done  by  one  and  the  same 
means,  and  took  place  in  one  and  the  same  instant,  the  law 
would  so  construe  them,  that  that  act  should  be  taken  to  precede 
which  would  give  efficacy  to  the  entire  instrument 

*79.  The  execution  of  a  power  will  not  however  defeat  an  •  Sgg 

estate,  previously  created  by  ttie  person  who  executes  it.  WUl  not  de- 

80.  An  estate  was  limited,  in  consideration  of  marriage,  to  E^g^te.^'^^' 
A.  for  Ufe,  &c.,  and  a  power  was  given  to  A.,  with  the  consent  OoodrightT. 
of  the  trustees,  to  revoke  all  the  uses.     A.  conveyed  away  his  ^^^  477^ 
Itfe  estate,  for  securing  an  annuity,  to  a  person  for  99  years,  if 
he  should  so  long  live  ;  and  afterwards,  with  the  consent  of  the 
trustees,  he  revoked  all  the  uses  of  the  settlement.     It  was  re- 
solved that  this  revocation  did  not  affect  the  estate  granted,  for 
securing  the  annuity. 


You  ir.  68 
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Where  Equity  ioiU  «ttppor«  a  defective  JExeeutum  of  a  Paw^. 


1.  Equity  wiU  support  a  defeclive 

Execution. 
8.  In  favour  of  a  Wife* 
9*  In  faTour  of  a  Husband. 
19.  In  favour  of  Children. 

15.  Though  provided  for. 

16.  In  favour  of  Creditors. 
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Consideration* 
20.  But  not  for  Volunteers. 
32.  Where  there  is  Fraud. 

24.  Where  a  complete  Execation  ii 

prevented  by  Accident. 
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In  fttvour  of 
a  Wife. 


Clifford  IT. 
Burlington, 
cited  2  P. 
Wms»  229. 
2  Vtnu  379. 


Section  1. 

WE  have  seen  that  the  courts  of  law  construed  powers 
strictly,  and  required  that  in  the  execution  of  them  every  cir- 
cumstance prescribed  should  be  complied  with  ;  but  the  ccmrts 
of  equity  have  assumed  a  jurisdiction  in  matters  of  this  kind,  and 
have  supplied  a  defective  execution  of  a  power  in  several  cases, 
l®.  Where  there  has  been  a  consideration  ;  as  for  securing  a 
jointure  to  a  wife,  or  a  sum  of  money  to  a  husband  ;  or  making 
a  provision  for  younger  children,  or  for  payment  of  debts  ;  and 
no  better  on  the  other  side.  2^.  Where  there  is  any  fraud ;  or 
the  party  is  guilty  of  any  deceit  or  falsehood,  bj  which  the  ex- 
ecution is  prevented  ;  for  the  person  in  remainder  shall  not  take 
advantage  of  his  own  wrong.  3**.  Where  a  complete  execution  is 
prevented  *by  accident ;  for  it  wouldbe  unconscionable  in  the  re- 
mainder-man to  take  advantage  of  these  ;  provided  the  person 
having  the  power  does  all  he  can  towards  its  execution. 

2.  It  has  been  determined  in  several  cases,  that  a  covenant, 
in  marriage  articles,  to  settle  a  jointure  under  a  power,  on  ao 
intended  wife,  should  be  deemed  a  good  execution  of  the  power ; 
because  a  wife  is  considered,  in  equity,  as  a  purchaser  for  a 
valuable  consideradon,  of  her  jointure,  or  whatever  else  is  stip- 
ulated before  marriage  for  her  benefit. 

3.  Lord  Clifford  bemg  tenant  for  life,  with  power  to  maks 
a  jointure,  not  exceeding  lOQOI*  a  year,  covenanted  on  Hm 
marriage  with  Lady  A.  Berkeley,  to  settle  lands  of  1,0001  i 
year  on  her  ;  and  accordingly  after  the  marriage  he  settled  part 
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of  tbe  premises  within  the  power  on  his  lady  for  life,  with  a  coTe« 
nant  that  they  were  of  the  yearly  value  of  1,0001.  and  afterwards 
died  :  hut  these  lands  heing  only  of  the  yearly  value  of  400/,^ 
on  a  bill  brought  by  the  widow,  there  being  lands  of  1,0002.  a 
year  within  the  power,  it  was  decreed,  that  a  commission  should 
be  awarded  to  add  lands  to  those  formerly  settled,  so  as  to  make 
up  1,000/.  a  year. 

4.  A  tenant  for  life,  with  a  power  of  appointing  a  jointure  of  Fothergiil  t. 
lOOZ.  a  year,  appointed  100/.  a  year  to  his  wife  for  her  jointure,  jr^em^kee. 
out  of  a  particular  estate ;  and  covenanted,  in  case  the  value 

should  be  defective,  to  make  it  up  out  of  his  other  estate.  The 
estate  being  defective,  the  widow  brought  her  bill  to  have  it  sup- 
plied out  of  the  other  estate.  A  decree  was  made  accordingly  ; 
and  it  was  held  by  the  Lord  Keeper,  and  the  Master  of  tbe  Rolls, 
that  whenever  a  conveyance  is  made  upon  a  good  consideration, 
if  there  be  any  defect  in  the  execution  of  it,  the  *Court  of  Chan-  *  ^^^ 

eery  has  always  supplied  the  defect,  particularly  in  the  case  of 
a  power,  as  where  any  eircumstances  were  omitted  in  the  execu- 
tion of  it :  and  one  reason  given  was,  because  the  circumstances 
were  imposed  only  that  the  party  might  not  be  surprised  in  the 
execution  of  it ;  and  it  was  further  held,  that  payment  of  debts, 
provision  for  a  wife  and  children,  marriage,  or  purchases,  were 
considerations  for  which  the  court  had  supplied  such  defects* 

5.  Gregory  Alford  settled  land  on  himself  for  life,  remainder  ^^  ^cited 
to  his  wife  for  life,  remainder  to  his  first  and  other  sons  in  tail,  S  P.  Wmt. 
remamder  to  Francb  Alford  for  life,  &c.  ;  with  power  to  Francis  *^* 
Alford,  after  the  death  of  Gregory  and  his  wife,  or  any  after* 

taken  wife  of  Gregory,  to  settle  so  much  of  the  premises,  not  ex- 
ceeding lOOZ.  a  year,  in  jointure  to  a  wife.  Francis  Alford,  in 
the  lifetime  of  Gregory,  covenanted,  in  consideration  of  marriage, 
to  settle  lands  of  1001.  a  year  upon  his  then  intended  wife  ;  and 
afterwards  Gregory  Alford  and  his  wife  died  without  issue  and 
then  Francis  Alford  died  without  issue  whereby  the  premises 
went  to  the  remainder  man.  The  widow  of  Francis  Alford,  hav- 
ing brought  her  biU  against  tbe  remainder-man,  to  make  good 
the  jointure  ;  it  was  decreed  by  Sir  John  Trevor,  M.  R.  j  on  con- 
sidering many  precedents,  that  the  covenant  to  make  this  join- 
ture was  a  good  execution  of  the  power ;  and  that  the  wife  was 
well  entitled  to  the  100/.  a  year,  and  to  all  the  arrears  from  her 
husband's  death. 

It  is  observable,  that  Francis  Alford  entered  into  this  cove-  . 
nant  in  the  lifetime  of  Gregory,  so  that  it  might  be  reckoned  a 
sort  of  strain  to.  call  thb  an  execution  of  the  power,  before  the 
very  commencement  thereof ;  but  it  showed  how  much  the  pov- 
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CoTantry  ▼. 
CoveatiTt 
Max  in  Eq. 
t  F.  Wmi. 
129. 


•  J71 


ToUatt  T. 
Tollatt,  2  p 
Wffli.  488. 


era  and  ^the  execution  of  them  were  favoured,  when  for  a  VBhi* 
able  eonsideration. 

6.  Lord  CoTentry  being  tenant  for  life  under  his  father^s  wiS, 
with  a  jpower,  by  any  writing  under  his  hand  and  seal,  to  settle 
any  part  of  the  estates  comprised  in  the  will,  not  exceeding  SOOL 
a  year,  on  any  woman  he  should  marry,  for  her  jointure  ;  bd  as 
such  wife  brought  a  portion  equivalent  to  such  a  jointure.     Lord 
Coventry,  in  consideration  of  a  marriage,  and  10,000l.   portioflt, 
by  articles  previous  to  the  marriage,  covenanted  with  trustees^ 
according  to  the  power  given  to  him  by  his  father's  will  or  oth- 
erwise,  to  settle  lands  of  the  value  of  5002.  a  year  upon  his  in- 
tended wife,  as  her  jointure.     The  marriage  was  solemnized ; 
and  soon  after  Lord  Coventry  went  to  his  country  seat,  and 
gave  the  articles  to  his  steward,  with  directions  to  look  over 
bis  rental,  and  find  out  an  unbcumbered  part  of  his  estate  to 
settle  as  a  jointure.     A  part  of  the  estate  being  fixed  upon^  and 
a  particular  made  thereof,  a  settlement  and  appointment  of  it 
was  accordingly  drawn  and  engrossed,  and  left  with  Lord  Co- 
ventry's steward  for  execution :  from  various  accidents  the  exe- 
cution of  this  deed  was  delayed,  and  Lord  Coventry  died  with* 
out  having  executed  it     On    a  bill   brought  by  the    widow 
i^nst  the  remainder-man,  under  the  will,  and  the  personal 
representatives  of  Lord  Coventry,  the  principal  question  wis, 
whether  the  covenant  contained  in  the  marriage  articles  should 
be  deemed  a  good  execution  of  the  power  in  equity. 

Lord  Macclesfield,  Sir  Joseph  Jekyll,  M.  R.  Baron  Price 
and  Baron  Gilbert,  were  clearly  of  opinion,  that  the  covenant 
contained  in  the  marriage  articles  operated,  in  equity,  as  an 
execution  of  the  power ;  and  a  charge  and  lien  on  the  remain- 
der. And  the  *  Court  declared,  that  the  deed  of  setdement  hav- 
ing been  prepared  and  engrossed  by  the  direction  of  Lord  Cov- 
entry, the  same  ought  to  be  taken  to  be  a  specification  of  die 
lands  to  be  setded  on  the  plaintiff ;  and  the  lands  therein  men* 
tioned  ought  to  be  bound  thereby,  and  fay  the  marriage  aiticlo, 
although  the  said  deeds  of  settlement  were  not  actually  mgntd 
and  sealed  by  Lord  Coventry. 

7.  A  power  expressly  directed  to  be  executed  by  deed,  will, 
inequity^  be  deemed  to  be  well  executed  by  a  wtl^  where  it 
is  in  favour  of  a  wife. 

8.  A  husband,  by  virtue  of  a  setdement  made  upon  Urn  by 
an  ancestor,  Was  tenant  for  life,  with  remaindet  to  his  first  and 
other  sons  in  USi  male,  with  power  to  the  husband  to  make  a 
jointure  on  bis  wife,  by  a  deed  under  bis  hand  and  seal  Ths 
husband  having  made  no  provision  for  his  wife,  and  being  in  tin 
Isle  of  Man,  by  his  last  will,  under  his  hand  and  seal,  derised 
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ptkTt  of  the  lands  within  the  power  to  his  wife  for  her  Hfe.  It 
Tiras  objected,  that  this  conveyance,  beuig  by  a  will,  was  not 
unwarranted  by  the  power,  which  directed  that  it  should  be  by 
deed ;  and  a  will  was  a  voluntary  conveyance,  and  therefore 
not  to  be  aided  in  a  court  of  equity.  But  Sir  Joseph  Jekyll 
aaidy  this  was  a  provision  for  a  wife  who  had  none  before ;  &nd 
within  the  same  reason  as  a  provision  for  a  child,  not  before 
provided  for.  And  as  a  court  of  equity  would,  had  this  been 
the  case  of  a  copyhold  devised,  have  supplied  the  vnint  of  a  sur- 
render ;  so  where  there  was  a  defective  execution  of  a  power, 
either  for  payment  of  debts,  or  provbion  for  a  wife  or  children 
unprovided  for,  he  would  supply  any  defect  of  this  nature.  The 
legal  estate  being  in  trustees,  they  were  decreed  to  convey  *an  ^'^^ 

estate  to  the  widow  for  life,  in  the  lands  devbed  to  her  by  her  2  p.  Wms^  ' 
husband's  wilL         '  648. 

9.  A  court  of  equity  will  also  supply  a  defect  in  an  appoint-  a^HuBband. 
ment  made  by  a  wife,  in  favour  of  an  intended  husband. 

10.  A  copyhold  estate  was  surrendered   by  C.  Layer  and  i^^y^r^  p  P. 
Elizabeth  his  wife,  to  the  use  of  Elizabeth  for  life,  and  after*  Wmt.  6S2« 
wards  to  such  uses  as  she,  by  any  writing,  or  by  her  last  will, 
attested  by  three  witnesses,  should  appoint.     Upon  the  death  of 

C.  Layer,  Elizabeth  did,  by  deed  or  writing  attested  only  by 
two  witnesses,  upon  a  marriage  agreed  to  be  had  between  her 
and  one  Cotter,  covenant  to  surrender  the  premises,  to  the  use 
of  het  intended  husband  and  herself^  and  the  heir  of  Cotter  ; 
who  covenanted  on  his  part  to  settle  an  annuity  of  802.  a  year 
on  the  said  Elizabeth  for  life.  It  was  objected,  that  these  arti- 
cles by  Elizabeth  Layer,  to  settle  the  copyhold  premises  on  her 
aecond  husband,  were  attested  by  two  witnesses  only,  so  not 
pursuaut  to  the  power,  and  consequently  void.  But  Lord  King 
said,  these  articles  being  for  a  valuable  consideration,  namely, 
that  of  marriage,  though  not  in  strictness  pursuant  to  the  power, 
he  should  supply  the  want  of  circumstances  ;  in  the  same  man- 
ner as  he  would  the  want  of  a  surrender. 

11.  William  Pitt  married  Mrs.  Speke,  and  by  the  marriage  |j]Jy**JJi^, 
articles  it  was  covenanted,  that  if  there  should  be  one  son  only,  412.  ' 
and  no  younger  children,  and  the  wife  should  survive  the  hus- 
band, she  should  have  the  power  of  disposing  of  4,000/.  by  deed 
or  will,  executed  in  the  presence  of  three  witnesses,  to  any  per- 
son she  should  appoint ;  and  this  sum  was  to  be  charged  upon  the 
real  estate  of  the  husband.    Mr.   Pitt  died,  leaving  only  one 
son,  and  Mr.  Speke  married  the  widow ;  but  befom  her  see* 
ond  marriage,  *she,  by  i^rticles  executed  in  the  presence  of  two         «  ^73 
witnesses  only,  appointed  the  sum  of  £,000{.  out  of  the  4,0002., 
t6  be  for  the  use  and  benefit  of  her  intended  fausbftodi  during  Ae 
coverture, 
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Id  favour  of 
Children. 


Smilh  T. 
Blaafrey, 
Gilb.  R.  166. 
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Parker  ▼. 
Parker,  cited 
10  Mod.  467. 
Gilb.  B.  168. 


Though  pro- 
Tided  for. 


Lord  Hardwicke  said,  the  questipn  was,  whether  the  artidei 
entered  into  upon    Mrs.   Speke's  marriage    with  Mr.   Sp^ 
amounted  to  an  appointment  within  the  power.     He  w^im  d 
opinion  that  it  was  a  good  appointment  of  2,000L   for  the    be»> 
efit  of  Mr.  Speke:  and  notwithstanding  it  was  insisted  that  k 
was  a  defective  appointment,  because  there  were   only  two  wit- 
nesses, yet  the   Court  of  Chancery  would  supply  the    delect, 
where  it  was  executed  for  a  valuable  consideration  ;  much  more 
where  it  was  an  execution  of  a  trust  only :  and  though    the  ap- 
pointment was  inaccurately  expressed,  and  in  an  informal  man- 
ner, it  should  still  amount  to  a  grant  of  the  2,0002.  to  Mr. 
Bpeke. 

1 2.  A  covenant,  will  in  equity,  be  deemed  a  good  exeention- 
of  a  power,  where  it  is  entered  into  for  the  benefit  of  younger 
children :  because  parents  are  under  a  moral  obligation  to  pro- 
vide for  them. 

13.  A  person  settled  lands  to  the  use  of  himself  for  iifii,  and 
then,  as  to  part,  to  his  wife  for  life,  for  her  jointure,  then  to  the 
issue  male  of  his  own  body,  with  several  remainders  over ;  widi 
a  proviso,  that  if  he  should  have  any  younger  children,  it  should 
be  lawful  for  him  by  deed  or  will,  executed  in  the  presence  of 
two  or  more  credible  witnesses,  to  limit  and  appoint  any  of  dw 
said  lands,  except  those  limited  in  jointure,  to  such  persons  and  ' 
for  such  estates  as  he  should  think  fit,  for  raising  5002.  a  piece 
for  younger  children ; '  to  be  paid  at  such  times,  and  in  such 
manner,  as  he  by  such  deed  or  will  should  declare ;  and  cove^ 
nanted  to  do  accordingly.  The  person  to  whom  *this  power 
was  given  died,  leaving  several  younger  children ;  but  did  not 
make  any  appointment  Decreed  that  this  was  a  chaise  upon 
the  lands,  and  bound  the  issue  in  tail ;  the  covenant  being  look- 
ed upon  as  an  execution  of  the  appointment,  in  pursuance  of  the 
power. 

14.  A.  having  a  power  to  charge  lands  with  7,0001.  for 
younger  children,  by  any  writing  under  his  hand,  attested  by 
three  witnesses,  did,  in  fear  of  sudden  death,  and  being  absent 
from  home,  and  so  not  being  able  to  have  a  sight  of  the  deed  in 
which  this  power  was  contained,  by  a  paper  attested  by  two 
witnesses,  charge  his  estate  with  8,0002.  instead  of  7,0001.  for 
his  younger  children.  The  Court  of  Chancery  supplied  the  de- 
fect for  the  7,000/. 

15.  Lord  Hardwicke  has  said,  that  in  cases  of  aiding .  the  de- 
fective execution  of  a  power,  either  for  a  wife  or  a  child ;  whe- 
ther the  provision  has  been  for  a  valuable  consideration  or  not, 
has  never  entered  into  the  view  of  the  Court  But  being  m- 
tended  far  a  provision  whether  voluntary  or  not,   has  been  al- 
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ways  held  to  entitle  the  Court  of  ChaDcery  to  give  aid,  to  a  wife 
or  child,  to  carry  it  into  execution,  thbngh  defectively  made. 
Neither  is  it  material  that  a  wife  or  child  who  comes  for  the  aid 
of  the  Court,  to  supply  a  defective  execution  of  a  power,  must 
be  entirely  unprovided  for.  The  general  rule  that  the  husband 
or  father  are  the  proper  judges  what  was  the  reasonable  provi- 
sion for  a  wife  or  child,  was  a  good  and  invariable  rule.  And 
when  a  father  had  done  any  thing  extravagant,  the  Court  did 
not  break  through  the  general  rule,  when  they  set  it  aside,  but 
went  upon  a  collateral  reason,  that  this  extravagant  provision, 
eitjier  for  a  wife,  or  one  child  only,  was  a  prejudice  and  injury 
to  the  rest  of  the  ^family  ;  and  that  one  branch  ought  not  to  be  *  '75 

improperly  preferred  to  the  ruin  of  the  rest. 

16.  It  is  laid  down  by  Lord  C.  J.  Treby,  in  Bath  and  Mon-  c^^S^X''^ 
tague's  case,  that  where  a  person,  having  a  power  of  appoint-  .3  Cba.  Ca. 
ment,  executed  it  for  the  payment  of  his  debts,  but  the  circum-  ^^* 
stances  of  the  power  were  not  exactly  observed,  there  should  be  p^i^^^j 
relief  in  equity.     Because  payment  of  debts  was  a  most  consci*  GrenvUl/i 
entious  thing,  and  fit  for  a  court  of  conscience  to  take  care  of,  ^****  ^^  ^' 
and  see  performed ;  and  the  precedents  had  aD  gone  that  way.  ^^ .  .p 

17.  Purchasers   for  a  valuable    consideration    have   always  chasers  for *a 
been  favored  in  equity.     For  there  the  substantial  part  of  ev-  J.*'"*d** 
ery  contract  is  the  consideration,  and  for  that  the  right  is  trans-  tion. 
ferred.     It  also  being  a  rule  in  equity,  that  what  ought  to  have  ^S^^  ^** 
been  done  is  considered  as  actually  done;  the  Court  of  Chan-  Cowp.S87. 
eery  will  supply  any  defect  in  the  execution  of  a  power,  where 

there  is  a  valuable  consideration.  (1)     . 

18.  It  has  been  generally  understood,  that  equity  would  not  *»*•»  «•  >S- 
support  a  defective  execution  of  a  power  of  leasing  against  a  re- 
mainder-man.    It  is  however  said,   by  Sir  J.  Trevor,  M.  R.,  ad.  t  Frtcm. 
that  where  a  lease  is  voluntary,  there,   if  it  be  not  good  at  law,  *8^ 

it  shall  not  be   made  good  in  equity.     But  if  a  lease  is  made  to  > 

a  tenant  at  rack  rent  without  fine,  which  is  voluntary ;  yet,  if 
the  tenant  has  been  at  any  considerable  expense  in  building  or 
improving,  equity  will  supply  the  defective  execution  of  the 
power.  ^  ^^^  ^ 

19.  In  modem  times  a  lessee  at  rack  rent  has  been  consid-  480. 
ered  as  a  purchaser  for  a  valuable  consideration.     And  Lord  Shannon  v. 
Kenyon  has  laid  it  down,  that  a  lease  being  granted  for  a  valua    ]  g^ho^ft 
ble  consideration,  and  merely  defective  in  point  of  form  :  a  court  Lairojr,  63. 
of  equity  would  interfere,  and  tlirect  a  proper  lease  to  be  granted. 

*20.  It  should  however  be  observed,   that  courts  of  equity 
will  give  no  assistance,  where  both  parties  are  volunteers.     For  volontaan. 

(1)  S««  RoberU*4  WidoWy  tt  aL  y.  9lani9n^  %  Munf.  138,  139. 


S76 


19ft  TUh  XXXIL  Died.  Ch.  xvil  $  20—26. 

wbere  the  qae9tioD»  as  to  ihe  execution  of  a  power,  lies 
an  appcnntee  under  the  power,  without  consideration,  and  a 
mainder-man ;  the  latter  having  a  vested  interest,  will  be  cleaiif 
entitled  against  the  former  unless  the  appointee  caa  show^  flial 
the  interest  of  the  remainder-man  b  devested,  hj  an  actual  exe- 
cution of  the  power  in  due  form. 
^^^'  21.  In  the  case  of  Serjesoa  v.  Scaly,  the  widow  of  Mr.  Pitt 

made  a  voluntary  disposition  of  2,0002.,  the  remainder  of  die 
4»000l.    And  Lord  Hardwicke  said,  that  this  was  not  an  ap- 
pointment for  a  valuable  consideration,  but  only  a  voluntary  ^ 
position ;  and  therefore,  as  the  will  under  which  it  was  giveB, 
was  not  execudted  in  the  presence  of  three  witnesses,  it  had  not 
pursued  the  power,  and  consequently  was  a  vc»d  appmntmest 
^^ud****^       22.  As  it  is  one  of  the  principal  objects  of  a  court  of  equity 
scba.  Cft.     to  relieve  against  fraud  and  deceit,  it  has  been  long  estabfidwd^ 
89. 98.  i»     iiinj  where  a  party  interested  prevents  a  strict  compliance  widi 
the  circumstances  required  in  the  execution  of  a  power,  from  im- 
moral motives,  there,  if  the  person  who  has  the  power,  does  any 
act  that  plsunly  evinces  his  intention  to  execute  it,  such  act  wiB 
in  equity  be  deemed  a  good  execution  of  it. 
OHb.  Cha.         S3.  Thus,  where  the  remainder-man  gets  the  deed  into  his 
possession,  and  will  not  allow  the  tenant  for  Ufe  to  have  a  ^gbt 
of  it ;  there  the  tenant  for  life  may  execute  conveyances^  uid 
though  he  does  not  pursue  the  terms  of  the  power,  yet  equity 
will  relieve,  even  in  favour  of  a  volunteer ;  because  the  remain- 
der*man  shall  not  take  advantage  of  his  own  wrong,  by  vnthhol- 
ding  from  the  tenant  for  life  the  sight  of  his  power. 
*  277  *24.  It  b  also  an  object  of  a  court  of  equity  to  relieve  agamst 

Where  a  qH  manner  of  accidents,  even  in  favour  of  volunteers ;  it  bdng 
^ucQUott  is  iinconscionable  for  a  remainder-man,  to  take  advantage  of  them. 
prevented  by  U  was  therefore  agreed  in  Bath  and  Montague's  case,  that  if  a 

accident.  i  .^i  i»  •        « 

3  oba.  Ca.     Person  made  a  conveyance,  with  a  power  of  revocation  by  a 

68.  deed  executed  in  the  presence  of  four  privy  counseUors ;  and  he 

was  sent  by  the  king  to  Jamaica,  where  that  circumstance  could 

not  possibly  be  complied  with ;  equity  would  allow  him  to  revdce 

without  it. 

fxecutten"'        **•  A**^^"*  ^  ^^^^  ^^  equity  will,  in  many  instances  aid  a 

will  notbe     defective  execution  of  a  power ;  yet  it  will  never  interpose  in 

slP^Wm       ^^^  ^^^  ^^  ^  non-execution  of  a  power ;  which  always  leaves  it 

49a  to  the  free  will  and  election  of  tiie  party  to  whom  the  power  is 

given,  either  to  execute  it  or  net.    For  which  reason   eqmty 

will  not  say  be  shsJl  execute  it ;  or  do  thi^  for  him,  which  he 

does  not  think  fit  to  do  for  himself.    And  the  intervention  of 

death,  between  a  man's  resolving  to  execute  a  power  and  his  ac* 

tually  exiBCttting  it,  is  not  of  itself,  even  in  eases  where  the  act 
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i9  of  auch  a  nature  as  a  man  is  under  an  obligation  to  perform^ 

a  ground  for  the  interposition  of  a  court  of  equity  in  favour  of  Arandal  t* 

the  person  intended  to  have  been  benefited  by  the  doing  there-  ^>)iipo^ 

of;  although  some  steps  be  taken  towards  completing  such  in*  3  cbsTca.  70. 
tention. 

26.  A.  having  a  power  of  revpcation,  by  any  writing  under  ^^^^^  ▼• 
his  hand  and  seal,  and  being  desirous  to  provide  for  bis  daugh-  FbcfaTm 
ters,  prepared  notes   in   writmg,   which    he   declared  should  tFream.308. 
have  the  effect  of  his  last  will,  and  which  he  called  bstn^  ^4.^*'  ^^ 
ments  for  his  counsel  to  draw  up  his  last  will  in  form.    His 
counsel  drew  a  writing,  and  had  the  same  engrossed,  leaving 
blanks  for  the  names  of  the  trustees.     A.  died  without  executing 
this  wilL     A  bill  being  exhibited  by  the  ^daughters,  for  the  por-  *  £78 

tions^ven  them  by  these  instructioBS,  an  issue  was  dh*ected  to 
try  whether  these  notes  were  part  of  the  last  will  of  A.,  and  a 
verdict  was  given  that  they  were  a  will ;  whereupon  the  Court 
decreed  them  to  be  a  good  execution  of  the  power. 

£7.  Mr.  Fonblanque  observes,  that  this  Case  has  been  cited  Traat  of  D}. 
to  prove  that  a  non-execution  of  a  power  will  be  aided  in  equity ;  §  '^s.  ^'  ' 
but  that  it  is  clear  from  the  circumstance  of  directing  an  issue 
to  try  whether  these  notes  amounted  to  a  will,  that  the  Court 
did  not  think  the  accident  of  the  father's  death,  before  he  had 
completed  his  intent  towards  his  younger  children,  a  sufiScient 
foundation  for  relief ;  it  therefore  directed  a  trial  to  ascertain 
whether  these  notes  were  a  will ;  and  it  being  found  that  they 
were,  the  question  then  was  reduced  to  this^  whether  the  Court 
could  relieve  the  younger  children,  in  respect  that  die  will  want* 
ed  circumstances  which  were  required  by  the  power  to  attend 
the  execution  of  it ;  which,  as  between  the  younger  children  and 
the  heir,  it  certainly  would  do  ;  the  case  being,  by  the  verdict, 
a  case  of  a  defective  execution  only. 

28.  A  married  woman  having  a  power  of  revocation  and  ap-  Pan^^fce/ 
pointment,  and  being  sick,  wrote  a  letter  to  her  attorney  who  ^<»a*  ^P* 
had  drawn  her  settlement,  desiring  he  would  prepare  a  deed 
whereby  she  might  give  the  inheritance  to  her  niece,  and  on  the 
back  of  the  letter  it  was  written  that  the  attorney  should  keep  it 
a  secret.    The  attorney  however  communicated  this  letter  to 
the  husband,  and  several  days  intervened,  during  which  the  at^ 
torney  swore  that  he  did  not  propose  any  method  to  the  bus*' 
band,  or  use  any  means,  to  prevent  the  revocation.     The  ques- 
tion was,  whether  this  letter  amounted  to  a  revocation  in  equi- 
ty ;  and  it  was  decreed  that  it  did  not. 

.*29.  Inthecase  ofLassellsv.  Lord  Comwallis,  Lord  Keep-         «  Mg 
er  Wright  said,  the  Court  of  Chancery  had  not  gone  so  &r^  as  <  y^n.  465. 
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where  a  person  had  a  power  to  raise  money,  if  he  neglected 
to  exeroise  that  power,  to  do  it  for  him  ;  although  he  tfaLoaght 
it  might  be  reasonable  enough,  and  agreeable  to  equity,  in  &- 
TOur  of  creditors.  But  in  a  modem  case  it  was  held,  thai 
where  a  person  had  a  power  of  charging  lands  with  2,0001. 
which  he  never  executed,  the  power  could  not  be  considered  as 

„  assets  for  payment  of  debts. 

C^fi^^*  ^0.  By  the  settlement  made  between  Sir  John  Coghill  and 

7  Vas.  499.  ^^  g(]fii^  certain  estates  were  limited  to  him  for  life,  with  a  pow- 
er to  charge  them  with  the  payment  of  20Q0L  Bir  J.  C.  hav- 
ing died  in  debt,  his  creditors  contended  that  this  sum  was  as- 
sets, for  payment  of  hb  debts. 

The  Master  of  the  Rolls  (Sir  W.  Grant)  declared,  that  the 
*  power  not  hamg  been  executed,  the  money  could  not  be  raised. 

IS  Vei.  $06.  Upon  an  appeal.  Lord  Erskine  said,  the  general  questkn 
was,  whether  the  sum  of  2,0001.  which  Sir  J.  C.  had  power 
to  raise,  was  to  be  considered  as  assets.  The  first  ground  upon 
which  that  might  be  maintained  was,  that  jus  disponendi  was  to 
be  considered  as  property  itself.  If  there  was  no  case  di- 
rectly in  point,  the  result  of  the  authorities  was,  that  a  general 
power  of  disposition,  not  restrained  as  to  the  objects  or  the 
mode,  was  m  eflTect  property  :  The  distinction  between  power 
and  property  being,  that  the  former  was  subject  to  some  re- 

1  Cox  Rip.     ^^^^^^  ^**^^  ^  *^  *®  objects,  or  the  mode  of  disposition  ;  the 
131.  '      *    latter  consisting  in  general  and  unconfined  dominion.     2\  There 
was  no  doubt,  where  an  attempt  was  made  to  execute  a  power 
in  favour  of  creditors,  but  the  execution  was  defective,  the  de- 
^^  feet  would  be  *suppUed.     The  law  of  the  Court  was  also  ad- 

mitted, that  if  a  power  was  executed  in  due  form,  but  in  favour 
Geoixe  v.  ^^  *  volunteer,  the  Court  would  take  the  subject  from  that  per- 
Milbanke^  SOU,  and  give  it  to  the  creditors  of  him  who  had  the  power. 
9  Vei.  190.      But  where  there  was  a  complete  want  of  execution,  it  could  not 

be  supplied  for  creditors.     The  decree  was  affirmed. 
Godbfass!*'       ?*•  W^ere  a  person  has  a  power  of  revocation,  by  the  ex- 
Jenk.  Cent,     ercise  Of  which  he  may  acquire  an  estate  in  fee  simple,  the  land 
Ca.  19.  ^1  be  liable  to  debts  due  to  the  Crown. 
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Section  1. 

THE  jSrst  and  most  obvious  mode  by  which  powers,  whe-  Ej^enSottT 
ther  relating  to  the  land,  or  collateral  to  it,  may  be  extinguished, 
is  by  a  complete  execution  of  them.     And  it  was  formerly  held,  Zooch  ▼. 
that  even  a  partial  execution  of  a  power  operated  as  an  exdn-  ^^^  *^°*g^ 
guishment  of  it ;  but  this  doctrine  is  not  now  deemed  to  be  law.  ^39. 

2.  If  a  power  reserved  over  a  legal  estate,  is  defectively  ex-  jij**^* 
ecuted  at  first,  it  may  be  executed  over  again,  and  the  last  exe- 
cution shall  stand  ;  the  first  being  a  mere  nullity.  ^ 

*3.  Powers  relating  to  the  land,  whether  appendant,  or  in  p^^^^^ 
gross,  may  be  destroyed  by  a  release  to  any  person  haidng  an  lating  to  the 
estate  in  possession,   remainder,  or  revenion,  in  the  lands  to  ^^  "*y  ^ 
which  the  power  relates  :  for  where  powers  are  given  to  a  per-  tRepbl74  0. 
son  having  an  estate  or  interest,  either  present  or  future,  in  the 
land,  the  exercise  of  them  is  considered  as  a  species  of  property, 
advantageous  to  him ;  and  there  is  no  reason  why  he  should 
not  be  allowed  to  depart  with,  or  exclude  himself  firom,  the  ben- 
efit of  it. 

4.  Francis  Bunny  enfeoflTed  Miles  Hitchcock,  to  the  use  of  ^^^^^ 
ihe  said  Francis  for  life,  and  after  to  the  use  of  David  Bunny  in  i  Rap.  lie. 
tail,  &c.,  with  a  proviso  that  it  should  be  lawful  for  the  said 
Francis  to  alter,  change,  or  deteroune  any  of  the  uses  limited 
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in  the  ssud  deed«     Afterwards  Francis  Bumy,  by  his  deed^  d^ 
remise,  release  and  quit  claim  to  the  said  Miles  and  David,  the 
said  condition,  proviso,  and  agreement,  and  all  his  power,  liber- 
ty, and  authority  as  aforesaid.     It  was  resolved  that  the   power 
was  destroyed  by  this  release. 
proSlnt^bar-      5*  Powers  appendant  may  be  barred  by  the  feoffment  of  the 
r«d  by  Feoff-  persons  to  whom  they  are  given ;  because  a  feoffment  with  live. 
Siu*  c  4.      ^y  ^  ^^  ^^^^  force  that  it  excludes  the  feoffor^  not  only  from  all 
mat*  S  4.       present,  but  also  from  all  future  rights  and  titles ;  and  in  Al- 
bany's case  it  was  ti^eed  by  the  Judges,  that  a  power  to  revcrfre 
and  limit  new  uses  might  be  utterly  gone  and-extinguished  by  a 
feoffment* 
By  Fiae  or         g.  Powers  appendant  may  also  be  barred  and  extingiiisbed 
•cove  J.      ^^  g^^^  ^  common  recovery  ;  of  which  an  account  will  be  giv- 
en under  those  titles. 
And  by  Bar- j      7,  Powers  appendant  may  also  be  extinguishttfl'liy  ^ny  of 
lale,  iic.       those  conveyances  which  derive  their  effect  from  the  st^ute  of 
1  imt.  342  »•  ^ses ;  and  which  are  said  to  ^operate .  without  transmatation  of 
2*  Ma         possession ;  as  a  bargain  and  sale,  covenant  to  stand  seised 
and  lease  and  release.     For  whoever  has  any  estate  in  the  land 
may  convey  it  to  another ;  and  it  would  be  unjust  that  he  shoaU 
afterwards  be  admitted  to  avoid,  or  do  any  thing  in  derogation 
of  his  own  act.     Any  assurance  therefore  o(  this  nature,  which 
carries  the  whole  of  the  g^ntor^s  estate,  operates  as  a  total  de- 
struction of  the  powers  appendant  to  it. 
1  hist  197  Ik       ^'  ^^  should  howiever  be  observed,  that  a  feoffinent,  or  other 
Hob.  313.       conveyance  of  part  of  the  land,  is  an  extinguishment  of  the  pow- 
er, as  to  ^at  part  only  ;  and  the  power  remains  as  to  the  resi^ 
due. 
Alay  h0  tas-        9.  Where  a  person  having  a  power  appendant,  makes  a  feoff- 
^jj^a,^      ment  or  other  conveyance,  only  for  the  purpose  of  creating  a 
particular  estate,  as  an  estate  for  life,  or  a  term  for  years ;  this 
only  suspends  the  execution  of  the  power,  during  the  continu- 
ance of  the  estate  created. .  And  where  such  assurance  only 
creates  a  charge  on  the  estate,  it  necessarily  subjects  the  ratate 
to  that  charge. 
T^TO^Voo.      *^'  Where  a  person  who  had  a  power  to  revoke  a  use,  made 
eia.    *         a  lease  for  years,  and  levied  a  fine  for  assurance  of  the  lease, 
without  express  use ;  the  power  of  revocation  was  held  not  to  be 
exthiguished  by  Ae  fine,  but  only  suspended  during  tiie  term. 
?'^^^*tb*-      **•  '^  ^^^  case*  a  power  of  leasing,  reserved  to  a  tenant 
fed  bj  a       for  life,  ^31  not  be  extmguished  or  suspended  by  Ifis  conveyance 
Charge.         of  tb^  estate ;  where  such  conveyance  is  nade  only  to  create  a 
particular  charge,  and  does  not  amount  to  a  departin|^  with  the 
whole  estate. 
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12.  Lord  Onslow  being   traant  for  life  under  bk  marriage  S^'!^: 
settlement,  with  power  to  make  leases,  conveyed  bis  life  estate  Dong.  299. 
1>7  tease  and  release  to  one  Briscoe  and  bis  heirB,  in  tra£rt  to 
apply  the  profits  in  ^paym^it  of  an  annuity  of  160/.  during  the         *  t84 
life  of  Lord    Onslow,  and  to  pay  the  surplus  to  Lord  Onslow 
likaself.     In  the  year  following  Liord  Onslow  conreyed  all  bk 
estate  to  trustees  for  99  years,  if  be  should  so  long  live,  for 
payment  of  his  debts ;  but  with  an  express  reservation  as  to  all 
leases  granted^  or  to  be  granted.      Lord  Onslow  afterwards 
aaade  a  lease  of  the  premkes  in  question  for  21  years,  pursuant 
to  his  power ;  and  the  question  was,  whether  the  conveyance  to 
Briscoe  had  destroyed  the  power  of   leasing.    Lord  Mansfield 
«aid,  powers  came  into  the  courts  of  common  kw  with  the  stat- 
ute of  uses;  and  the  construction  of  them,  by  the  express  direc- 
tion of  t^^tatute,  must  be  the  same  as  in  courts  of  equity.  The 
creation,  Vbcution,  and  destruction  of  them  depended  on  the 
^ttfostantial  intention  and  purpose  of  the  parties.     It  was  said, 
first,  that  the  grantor,   in  this  case,  was  not  in  possession,  and 
that  it  was  necessary  he  should  be,  to  execute  the  power :  but 
he  thought  possession  here  meant  the  receipt  of  the  rents  and 
profits,  which  were  applied  to  bis  use.     If  actual  possession 
were  necessary,  a  leasing  power  could  never  be  executed  where 
land  was  in  the  hands  of  a  tenant.    Secondly,  it  was  contended, 
that  by  granting  away  his  life  estate,  be  extinguished  bis  power. 
Certainly  where  the  whole  life  estate  was  granted  away,  by 
the  intention  of  the  parties,  the  power  must  be  at  an  end  and 
could  not  afterwards  be  exercised,    to  the  prejudice  of  the 
grantee  :  but  the  conveyance  here  was  only  to  let  in  a  particu- 
lar charge,  subject  to  which  the  rents  and  profits  still  belonged 
to  Lord  Onalow,  and  the  lease  could  not  prejudice  the  security, 
nor  the  remainder-man,  for  the  best  rent  must  be  reserved.    It 
would  therefore  be  contrary  to  the  intention  of  all  parties,  to 
hold  *that  the  power  was  «xtinguidied,  by  the  conveyance  to  *  ^^' 

Briscoe. 

IS.  With  respect  to  those  powers  relating  to  land,  which  are  G^r«t"nl"t 
called  powers  in  gross ;  as  the  estates  to  be  created  by  them  do  ^^I'l'^d  by  a 
not  fall  within  the  compass  of  the  estate  of  the  person  to  whom  ofX^'Cod! 
they  are  given,  a  mere  alteiation  of  that  estate  will  not  aflfect  ^'^^^-  Ua««* 
them ;  hence  if  a  tenant  for  life,  witii  power  to  settle  a  jointui^  or 
to  creale  a  term  for  years,  to  commemoe  from  Us  decease,  con- 
veys away  his  life  estate  by  bargain  and  sale,  covenant  to  stand 
seised,  or  lease  and  release,  Aese  conveyances  wffl  not  ^lestroy  his  jenkint  ▼. 
powers ;  and  if  he  should  even  makea  oosveyance  in  fee,  by  Keymis,  i 
any  of  these  assurances,  as  Aey  pass  no  greater  ^estate  than  the  io%  ^*' 
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g^ntor  has  ft  right  to  convey,  the  power  would  Bot  be  affeclgj 
by  them. 

14.  A  man  settled  lands  by  fine,  to  the  nse  of  himself  far 
life,  with  a  clause,  that  if  he  should  make  a  jointure  to  his  wil^ 
and  make  a  lease  for  31  years,  to  commence  after  his  deaths  far 
raising  S,OOOL  for  his  daughters'  portions,  that  then  the  cog»- 
zees  should  stand  seised  to  those  uses ;  and   limited  aereral  re- 
mainders over  in  tail,  the  reversion  in  fee  to  himself.     After- 
wards he  made  a  jointure  pursuant  to  this  power,  and  then  bar« 
gained  and  sold  the  lands  to  other  persons  in  fee,  by  deed  enrol* 
led,  in  trust  to  raise  portions.    The  bargainee  afterwards  ooq- 
yeyed  the  lands  to  him  by  feoffment.     Then  he  made  a  lease  lor 
31   years  to  begin  after  his  death,  for  raising  3,0CKM.  for  the 
portions  of  two  of  his  daughters  only  ;  and  he  and  his  wife  af- 
ter that  levied  a  fine,  eur  cognizance  de  droit,   &^^And  after- 
wards he  died.     A  person,  by  the  direction  of  the  H^ee  for  31 
years,  entered  ;  and  whether  his  entry  were  lawful  or  not^  was 
the  question. 

*Lord  Hale  and  Baron  Rainsford  were  of  opinion,  that  the 
power  to  make  a  lease  for  31  years,  to  commence  after  the  death 
of  the  lessor,  was  not  destroyed  by  the  bargain  and  sale  (contra- 
ry to  the  opinion  of  Baron  Turner),  because  it  was  a  power  in 
gross,  and  the  estate  for  life  had  no  concern  in  it :  and  yet  such 
a  power  might,  by  apt  words,  be  destroyed  by  release  or  by 
fine  or  feoffment,  which  carried  away  and  included  all  things 
relating  to  the  land.  But  an  assignment  of  totume  tatum  Miuai, 
or  other  alteration  of  the  estate  for  life,  did  not  affect  such  a 
power. 

15.  Where  a  tenant  for  life,  with  a  power  to  jointure,  or  to 
create  any  other  estate,  to  commence  after  his  own,  conveys 
away  his  estate,  by  feoffment,  to  a  stranger  and  his  heirs  ;  as 
this  species  of  assurance  not  only  transfers  the  estate  which  die 
feoffor  might  lawfully  pass,  but  also  a  tortious  fee,  it  follows 
that  the  whole  inheritance  is  devested ;  and  the  seisin  out  of 
which  the  uses  created  by  the  power  were  to  be  fed,  is  destroyed ; 
by  which  means  the  power  becomes  extinct  And  if  the  tenant 
for  life  levies  a  fine,  or  suffers  a  common  recovery  of  the  lands^ 
the  power  will  also  be  destroyed ;  for  reasons  which  will  be  stat- 
ed under  those  titles. 

16.  If  the  whole  fee  is  in  the  terretenant,  subject  to  the  pow- 
er ;  as  where  an  estate  is  limited  to  A.  for  life,  remunder  to 
such  uses  as  he  shall  appoint,  remainder  to  A.  in  fee ;  there, 
if  A.  conveys  the  whole  estate  by  lease  and  release  to  a  stran- 
ger in  fee,  his  power  of  appointment  is  destroyed ;  notwith- 
standing it  is  in  the  nature  of  a  power  in  gross. 
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17.  Where  a  tenant  for  life,  vith  powers  of  leasing,  jointur* 
ing,  and  charging,   if  obliged  to  part  with  the  beneficial  interest 
in  the  estate,  be  conveys  it  to  *a  person  for  99  years,  if  he  shall         *  287 
BO  long  live ;  by  which  means  the  freehold   remains  still  in  him, 
and  his   powers  are  not  destroyed.     And  where  he  joins  with  *  ^"*-  *^3  6. 
the  remainder-man  in  suffering  a  common  recovery ;  the  convey- 
ance to  make  a  tenant  to  the  pr<zc^e  is  usually  during  the  joint 
lives  of  the  tenant  for  life,  and  the  intended  tenant  to  the  prm" 
cipe  ;  by  which  means  the  reveruon  remains  in  the  tenant  for 
life,  and  all  his  powers  are  thereby  preserved. 

]  8.  At  common  law  a  naked  authority  is  not  barred  by  a  CoUateiil 
release  or  any  other  conveyance  of  the  land.    Thus,  Lord  Coke  ?®^*?u°***  - 
says,  if  a  man  by  his  will  devised  that  his  executors  should  sell  Conreyance. 
his  lands,  and  died ;  if  his  executors  released  all  their  right  and  ^'^  ^^^  ^* 
title  to  thcJand  to  the  heir,  this  was  void ;  for  that  they  had 
neither  iiglHor  title  to  the  land,  but  only  a  bare  authority. 

19.  Upon  the  introduction  of  uses,  this  doctrine  was  adhered  ^^•""'   ^.^  ^ 
to  ;  and  it  was  held  iu  15  Hen.  VIL,  where  cesUA  que  use  de- 
vised that  his  feoffees  should  sell  his  land,  and  died  ;  and  after- 
wards the  feoffees  made  a  feoffment  over ;  that  the  feoffees  might 

sell  against  their  own  feoffment ;  because  the  power  to  sell  was 
merely  collateral  to  the  right  of  the  land. 

20.  When  powers  of  revocation  and  appointment  were  intro- 
duced, the  judges,  reasoning  by  analogy  from  the  preceding 
cases,  laid  it  down,  that  powers  collateral  to  the  land  could  not 
he  released,  nor  were  they  extinguished  or  destroyed  by  a  feoff- 
ment, or  any  other  conveyance  of  the  land  :  for  these  powers 
being  given  to  strangers,  for  the  benefit  of  some  third  person,  the 
extmction  of  them  would  be  injurious  to  that  person. 

21.  Thus  it  is  said  by  Popham,  Ch.  Just,  in  Digges's  c^^e,  j"  ^PjJJ^  •• 
that  if  a  feofiment  in  fee  be  made  to  A.  to  divers  *uses,  with  a  *  «  ^gg 
proviso,  that  if  B.  shall  revoke,  the  uses  shall  cease :  there 

B.  cannot  release  his  power ;  and  a  feoffment  by  him  shall 
not  extinguish  it ;  for  the  power  of   B.  is  merely  collateral,  vide  Tit 
and  the  land'  doth  not  move  from  him,  nor  shall  the  party  ^*^^- 
be  in  by  him,  nor  under  him  ;  and  neither  a  fine  nor  a  recove- 
ry will  in  this  case  operate  as  a  bar  to  the  power. 

22.  A  power  of  revocation  may,  in  some  cases,  be  forfeited  b«  foriaited 
to  the  Crown,  by  an  attabder  for  high  treason,   and  hy  that-to  the  Crown, 
means  become  vested  in  the  king.     Thus,  if  a  person  is  tenant 

for  life,  with  a  power  of  revocation  over  the  estates  in  remain- 
der, and  he  is  attainted  of  high  treason,  his  estate  for  life,  and 
his  power  of  revocation,  will  both  be  forfeited. 

28.  In  ft  case  of  this  kind,  if  the  execution  of  the  power  of  ]q^^I^  nay 
revocation  be  attended  with  circumstances  inseparably  annexed  be  execiittd; 


soo 


tWXXXIL  BinL  £4.  xviik  $  tS^^^S. 


Duk*  off  Nor* 
folk^t  cftte, 
cited  7  Rep. 
]3<r. 


Wbeeler, 
I  VeAt  128. 


♦   289 


Eoglefield^i 

Caie, 

7  Rep.  U.4 

LeoD*  135. 

Vide  1  Hftle 

P.  C.  244. 

t46. 


to  the  pers<m  of  him  to  whom  the  power  is  given,  it  canBot 
executed  b;  the  CrowB. 

24.  Thomas  Duke  of  Norfolk  conreyed  his  estate  to 
to  the  mse  of  himself  for  Ixfe,  remainder  to  the  use  of  his  el 
SOB  in  tail,  with  several  remainder^  over,  with  a  proviso. 
It  should  be  lawful  for  the  duke  to  revoke  those  uses,  by 
writing  under  his  proper  hand,  subscribed  by  three  witzM 
The  duke  was  afterwards  attainted  of  high  treason  ;  and  k 
determined  that  this  power  of  revocation,  although   towkktei,] 
could  not  be  executed  by  Queen  Elizabeth  ;  because  tiie  cireuB-i 
stances  prescribed  in  the  execution  of  the  power  were  so  insepe- 
rably  annexed  to  the  person  of  the  duke,  that  no  one  bill  hiMself 
could  execute  them. 

26.  But  if  the  execution  of  a  power  of  revocation  be  boI  ■(• 
tended*  with  circumstances  inseparably  annexed  Jb  the  penoa 
of  him  to  whom  the  power  is  *giveB ;  AeB  in  eas€^P  an  attan- 
der  for  high  treason,  the  power  of  revocation  may  be  executed 
by  the  king. 

26.  Sir  Francis  Englefield  in  the  first  of  Queen  Efiz«,  led 
(he  kingdom  by  licence  from  the  queen,  and  remMued  abioa^ 
beyond  the  time  of  his  licence.  The  queen,  by  her  wamnt  un- 
der the  privy  seal,  required  him  to  return,  and  upon  lus  not  com* 
plying*  seised  his  lands.  Sir  Francis  Englefiold  by  indeBtue 
(sealed  at  Rome)  between  him  and  Francis  Englefield  his  ne- 
phew, covenanted  for  the  advancement  of  his  blood,  &,c.  to  stand 
sebed  to  the  use  of  himself  for  life,  remainder  to  the  use  of  faii 
said  nephew,  and  the  heirs  male  of  his  body,  remainder  to  the 
use  of  the  right  heirs  of  his  nephew,  with  a  proviso,  that  as  his 
nephew  was  an  infant,  so  that  his  proof  was  not  then  seen,  and 
because  the  uncle  did  not  think  convenient  to  settle  the  said  in- 
heritance in  the  nephew  absolutely,  so  long  as  the  uncle  diouU 
Uve  ;  therefore,  if  tfie  uncle  by  himself,  or  by  any  other,  should 
dturing  his  natural  life,  deliver  or  offer  to  ihe  nq>hew  a  gcU 
ring,  to  the  intent  to  make  void  the  uses,  then  all  the  uses  should 
be  void. 

Sir  Francis  Englefield  was  afterwards  indicted  for  high 
treason,  for  compassing  the  queen's  death,  on  which  he  was  out- 
lawed :  and  in  28  EUz.  an  act  of  attainder  for  high  treason 
was  passed  against  him.  Queen  Elizabeth,  by  letters  patent, 
reciting  the  settlement  and  power  of  revocation,  on  tender  of  a 
gold  ring,  appointed  two  peisons  to  deliver  a  gold  ring  to  Fran- 
cis Englefidd,  which  he  reftised. 

The  question  was,  whether  this  tender  of  a  gold  ring  to 
Francis  Englefield,  was  a  good  revocation  of  the  uses. 
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It  was  argued,  that  the  execution  of  this  power  was  not  given 
to  the  Queen  by  the  act  of  attainder,  because  it  was  inseparably 
annexed  to  the  person  of  ^'Sir  Francis  Englefield.  For  although  •  goQ 
the  tender  of  a  ring  was  a  thing  that  might  be  done  by  any  per- 
son, yet,  as  that  circumstance  was  only  a  mark  of  the  intention 
of  Sir  Francis  Englefield,  which  intention  must  arise  from  the 
opinion  he  himself  should  form  of  his  nephew's  future  dispo- 
sition and  conduot,  therefore  no  person  but  Sir  Francis  himself 
could  direct  the  tender  of  the  ring.  But  the  Judges  held,  that  the 
"whole  force  and  effect  of  the  power  of  revocation  depended  on 
the  tender  of  the  ring,  so  that  the  Queen  might  lawfully  exe- 
cute the  power,  and  therefore  judgment  was  ^ven  for  the  Crown. 

27.  Lord  Coke  observes,  that  the  counsel  of  Frances  Engle- 
field were  not  satisfied  with  this  judgment ;  and  therefore  ad-  ]  0^  p  r* 
vised  a  writ  of  error ;  but  at  the  next  parliiament  a  special  act  345. 
was  passed  (o  establish  the  forfeiture  in  the  Queen.     And  Lord 

Hale  has  observed  on  this  case,  that  if  Sir  Francis  Englefield  ^j***^«^' 
had  died  before  the  Queen  had  made  the  tender,  then  the  condi-  ner,  Palm, 
tion,  which  was  only  limited  to  him  during  his  life,  had  been  g^^jJ"***  **• 
determined,  and  the  Queen  could  not  have  tendered  ;  for  the  Wheeiar, 
attainder  could  not  lengthen  the  condition,  longer  than  the  first  ^  ^««**'  *30. 
limitation. 

28.  A  power  given  to  a  person,  having  a  particular  estate  bo  me^-"**'^ 
in  the  land,  may  be  merged  by  his  acquisition  of  the  fee  simple.  ®^ 

29.  An  estate  was  limited  to  John  Hay  for  life,   remainder 

to  his  wife  for  life,  remainder  to  the  children  of  the  marriage  in  Hadtoo*, 

tail,  remainder  to  the  survivor  of  the  husband  and  wife  in  fee  ;  ^  B«>.  R.  90. 

with  a  power  to  the  husband,  by  deed  or  will,  to  charge  the 

lands  with  a  rent.     There  was  no  issue  ;  and  the  husband  in 

the  lifetime  of  his  wife,  by  will,  reciting  the  power,   devised,  in 

execution  of  his  power,  *and  of  all  other  powers,  a  rent  of  lOOL 

a  year  ;  and  survived  his  wife.  '^^ 

Lord  Thurlow  said  the  power  was  merged  ;  but  he  was  also 
ofopinion,  that  though  the  power  was  gone,  and  the  will  pur- 
ported to  be  an  execution  of  the  power ;  yet  as  he  evidently 
meant  the  charge  should  take  place  on  the  estate  at  all  events, 
it  must  be  sustained  as  a  charge  on  the  estate,  ^ut  of  the  interest 
he  had  at  his  death. 

SO.  Where  there  is  no  object  for  the  execution  of  a  power,  it  when  thm 
of  course  becomes  void.  "  no  Object 

81.  Thus  where  a  person  had  a  power  given  him  by  his  mar-  ^^  bec«n«i 
riage  settlement,  to  appoint  the  lands  to  the  cluldren  of  the  Toid. 
marnage  ;  and  for  default  of  appointment,  then  to  all  the  chil-  ^jj,^*' 
dren  equally  ;  and  there  was  but  one  child  ;  an  appointment  to  336. 
that  child  was  held  to  be  void,  because  be  took  under  tb^  limita- 
tion in  the  settlement 
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IN  the  construction  of  deeds,  there  are  two  sorts  of 
rules :  one  general,  and  applicable  to  every  kind  of  deed :  tbe 
other  particular,  and  applicable  only  to  some  kind  of  deeds  ;  or 
to  some  particular  part  of  a  deed. 

2.  With  respect  to  the  first  sort,  it  is  a  maxim  of  the  bigb- 
est  antiquity  in  the  law,  that  all  deeds  shall  be  construed  fa^ 
Vourably,  and  as  near  the  apparent  intention  of  the  parties  as 
possible,  consistent  with  the  rules  of  law— ^enigtue  sunt  faetm^ 
dee  interpretatianes  chartarumf  propter  aimplicUaUm  laicontm; 
ut  res  magis  valeai  quam  pereat.  ( 1 ) 

S.  If  however,  the  intention  of  the  parties  be  contrary  to 
the  rules  of  law,  it  will  then  be  otherwise ;  *for  it  would  be 
highly  improper  and  inconvenient  to  permit  private  persons  to 
contradict  the  general  rules  of  law.  Thus  if  a  person  conveys 
lands  to  another,  and  his  heirs  for  21  years  ;  the  executor  of  the 
grantee,  and  not  his  heir,  will  be  entitled  to  the  land  because  it 
is  a  rule  of  law  that  a  term  for  years  is  but  a  chattel. 

4.  Q^uoties  va  verbis  nulla  est  ambiguUaSt  ibi  nulla  esepositio 

S  Saond.  167.  contra  verba  expressa  fienda  est.  (2)    And  where  the  intention  is 

clear,  too  minute  a  stress  ought  not  to  be  laid  on  tbe'strict  and 

precise  signification  of  words :  according  to  another  maxinH- 

qui  haret  in  litera,  howet  in  cortice. 

■  ■  ■    ■ '  '  II.  I  ...■ 

(I)  Chamberlain  t.  Crane,  1  New  Hamp.  Rep.  64^  Bridge  v.  WeUingtoo, 

1  Mass.  Rep.  219.  Worthington  et  al.v.  Hylyer  etal.  4Mass.  Rep.  905.    Bott 

▼.  Bamell,  II  Mass.  Rep.  163,   Hatch  t.  D wight  et  al.  17.  Mass.  Rep.  289, 

Lndlow  V.  Meyer,  8  Johns.  Rep.  383.    Troop  et  aL  r.  Blodget,  16  Johns.  Rep. 
172. 

(2)  See  Ladlew  t.  Meyer  vH  ««tpfa  and  Revere  v.  Loonaid  et  al.  1  Jifasi. 
R  ap.  91. 
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5.  The  constructioo  oufirht  to  be  made  on  the  entire  deed,  and 
toot  merely  on  any  particular  part  of  it.   Ex  <mtecedentibu8  et  can^ 
seqtiefUibua  Jit  optima  interpretation     Therefore  every  part  of  a  (Troop  et  ah 
deed  ought,  if  possible,  to  take  effect ;  and  every  word  to  operate,  "f  j  ?J?J***» 

6.  Verba  posteriora  propter  certidudinem  addita  ad  priora^  qua  Hep.  172.) 
ceriitudine  indigent  sunt  referenda.  And  if  certainty  once  appears  F,''5f*^''p^** 
in  a  deed,  and  afterwards  in  the  same  deed  it  is  spoken  indefi*  \im%,  467. 
nitelj,  reference  shall  be  to  the  certainty  which  appears.  Vaugh.  167. 

7.  Subsequent  words  shall  not  defeat  precedent  ones,  if  by  4  L«oil  S48. 
eonstruction  they  may  stand  together.     But  where  there  are  two 
classes  in  a  deed,  of  which  the  latter  is  contradictory  to  the  for*  ?  Mo/tb7 
mer,  there  the  former  shall  stand. 

-8.  Quando  carta  continet  generakm  clausulam^  poeteaque  deseen* 
dit  ad  verba  speeialia^  qua  clausula  generali  sunt  consentanea; 
interpretanda  est  carta  secundum  verba  speeialia.  But  it  is  also  a 
maxim  that  generalis  clausula  nan  porrigitur  ad  ea  qua  antea 
specialiter  sunt  eomprehensa.  Therefore  when  the  deed  at  first 
contains  special  words,  and  afterwards  concludes  in  general  Cartb.  190. 
words  ;  both  words,  as  well  general  as  special,  *sball  stand  :  for 
otherwise  the  general  words  would  have  no  effect. 

9.  Jtfala  grammatica  non  tfitiat  chartam  :  so  that  neither  bad  "^ 
Latin,  nor  bad  English,  will  make  a  deed  void. 

10.  The  law  will  construe  that  part  of  a  deed  to  precede,  6R*p.dBfr. 
which  ought  to  precede.     As  if  a  person  makes  a  lease  reserv-  GimmTden^* 
ing  rent,  habendumy  ior  20  years ;  so  that  the  reservation  is  placed  i  Ld.  Raym. 
before  the  habendum^  yet  it  is  good ;  and  the  Judges  by  their  coo*  ^^^^p    o 
struction  are  so  to  marshal  the  words,  as  to  make  it  a  reservadon  Atto  ▼/ 

of  rent  for  the  whole  term.  «  b"SS!"S«. 

11.  It  is  a  maidm  of  law,  that  idem  semper  refertur proximo  an* 
tecedentis^  Therefore  if  a  man  gives  lands  to  A.  in  tail,  remainder  ^  ^'^^'  ^  ^* 
to  B.  ill  eadem format  B.  will  take  an  estate  tail.    But  if  an  es- 
tate be  limited  to  A.  for  life,  remainder  to  B.   in  tail,  remainder 

to  C.  infonnapradicta  ;  it  is  void  for  uncertainty. 

12.  Ancient  charters  are  to  be  taken  according  to  the  an- 
cient usage :  for  there  are  many  old  grants  generally  and  in-  ^'  ^^ 
sufficiently  made,  so  that  at  this  day  they  would  be  void  :  but  %  fiai«t!  %n. 
being  before  time  of  memory,  and  having  been  used  since,  there- 
fore they  are  good ;  and  many  liberties  and  franchises  used 
thereby  are  likewise  good. 

18.  A  deed  is  always  construed  most  strongly  against  the 
grantor*  (1)     Verba  chartarum  fortius  acc^pitmhir  contra  prffforen* 

tern;  et  qualibet  concessio  fortissime  contra  donatarem  inierpru 

^ 

CD  Troup  et  alt.  T.  Blodg«t,  16  JohDi.  Rep.  172.    Adamtv.  FtoUMBfhaat 
3  MftM.  R«p.  tsf .    WatiOB  tt  al.  r.  B•7ltt«|^  S  Msn.  Rep.  41 1. 
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tanda  est.  For  the  principle  of  self  interest  will  make  men 
sufficiently  careful  not  to  prejudice  themselves,  by  using  word* 
of  too  extensive  a  meaning.  And  all  manner  of  deceit  is  here- 
by avoided  in  deeds  ;  for  people  would  always  affect  ambi^uooi 
expressions,  if  they  were  afterwards  at  liberty  to  put  their  own 
construction  on  them. 
^  295  *14.  Thus,  if  lands  be  let  in  the  premises  of  a  deed,  or  a  reat 

lliiit4^a.   granted,  generally;  an  estate  for  life  will  pass.     60  if  a  man 
1  IntT.  S73  b.  makes  a  lease  for  the  liie  of  B.,  and  afterwards  releases  to  A. 
all  his  right  in  the  land,  A.  will  take  an  estate  for  his  own  life ; 
because  that  is  higher  than  an  estate  for  the  Ufe  of  another. 

15.  Where  general  words  stand  alone  in  a  release,  unqualifi- 
ed hy  any  recitals,  they  shall  be  construed  most  strongly  against 
the  releasor.  But  where  there  is  a  particular  recital  in  a  deed, 
and  general  words  of  release  are  afterwards  inserted  ;  the  gen- 
erality of  the  words  shall  be  qualified  by  the  recitaL 
w***5  ^'  16.  A  release  was  executed  in  pursuance  of  an  award  ;  in 

1  Sid.  141.  which  a  release  of  all  demands  was  inserted.  It  was  contended, 
Thorpe  ▼.  that  the  words  were  sufficient  to  release  a  growing  rent :  but  it 
1  Ldflkaym.  ^^  determined,  that  they  shoulS  not  have  so  extensive  an  effect ; 
236.  because  they  were  qualified  by  ia  particular  recital. 

1  Leon.S46.  17.  A  distinction  must  however  be  made,  in  cases  of  this  kind, 
Owen,  261.  between  indenture  and  deed  pool.  For  the  words  of  an  in- 
(16  Johni.  denture  executed  by  both  parties  are  to  be  considered  as  the 
Rep.  178.  words  of  both  :  but  in  a  deed-poll,  they  are  the  words  of  the 
205.)^***  ^^  grantor,  and  shall  be  taken  most  strongly  against  hun. 
SMatt.  18,  If  the  words  of  the  deed  will  bear  two  diflerent  senses, 

Ram    fti*^- 

'*  the  one  confonnable  to  law,  and  the  other  against  it ;  that  sense 

shall  be  preferred  which  is  conformable  to  law  :  for  it  is  also  a 
maxim^  quod  legU  constructio  non  facit  imjimam.  Thus  if  a 
tenant  in  taH  creates  an  estate  for  life  generally,  it  shall  be  only 
for  the  life  of  the  tenant  in  tail ;  for  otherwise  it  would  operate 
1  Iiut  44  0.    as  a  wrong. 

^      *  19.  The  word  and  is  sometimes  construed  in  a  disjunctive 

#  298  sense,  in  order  to  support  the  intention  of  the  parties.  (1) 

Chapman  V.        ^^^«  A  person  leased  lands  for  2 1  years,  and  covenanted  with     1 
n***d*'M9     ^^  lessee  to  make  to  him  a/nd  his  assigns  a  lease  for  21  years,    | 
1  Inst' s^  a.  to  commejoice  after  the  end  of  the  first  term.    The  lessee  died, 
ftB^"  ^^ &64 'k  ^^^  ^  executor  brought  an  action  of  covenant  for  a  second 
inn.      0  j^Qg^^     ff  i^^  Court  held  that  the  word  and  should  be  construed 
,  or,  in  the  disjunctive ;  therefore  that  tlie  lessor  was  bound  to 

(1)  See  11  Mail.  Rep.  167.    1  Jolmi.  Cha.  Rep.  183. 
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make  a  new  lease  to  the  executor  of  the  lessee,  as  being  his  as- 
signee in  law. 

21.  It  was  held  in  the  case  of  Daris  v.  Speed,  that  no  estate  ^^^'  '^^' 
will  arise  by  implication  in  a  deed :'  though  in  conveyances  deny- 
ing their  operation  from  the  statute  of  usesi^  a  use  may  arise  to 

the  owner  of  the  estate  by  implication ;  to  which  the  statute 
will  transfer  the  legal  estate* 

22.  In  some  cases  deeds  have  been  construed  according  to 
the  manner  in  which  the  parties  themselves  appeared  to  have  ^^^. 
understood  them.  *  But  this  doctrine  has  been  lately  denied ;  and  Booth,  i&frm, 
it  has  been  laid  down,  that  a  legal  instrument  shall  not  be  con-  ^*  ^^' 
strued  by  the  acts  of  the  parties^ 

23.  Where  there  are  any  words  in  a  deed  that  evidently  appear  Words  fome- 
repugnant  to  the  other  parts  of  it,  and  to.  the  general  intention  **"*■  rej«ct- 
of  the  parties,  they   will  be  rejected,  as  insensible.     For  the     *    * 
wordis  are  not  the  principal  things  in  a  deed,  but  the  intent  and 

design  of  the  parties.  ( 1 ) 

24.  Thus  in  the  case  of  Berringtop  v.   Parkhurst,  where  ^»**  i^-  ^  l. 
lands  were  limited  to  A.  for  99  years,  if  he  should  sip  long  live  ; 

and  from  and  after  the  death  of  A.  or  other  sooner  determination 
of  the  estate  limited  to  him  for  99  years,  to  the  use  of  trustees 
and  their  heirs,  during  the  life  of  A.  to  preserve  contingent  re- 
mainders ;  it  was  determined  that  the  words  **  and  from  and 
after  the  death  of  A.''  should  be  rejected,  *as  insensible  and  re*  #  297 

pugnant  to  the  subsequent  words. 

25.  An  evident  omission  or  mistake  will  be  supplied  in  a  deed*  Ominions 
Thus  in  a  case  where  the  name  of  the  bargainor  was  on^itted  in  '"PP****** 
the  operative  pjart  of  a  bargain  and  sale,  it  was  supplied. 

26.  Lord  Say  and  Sele  conveyed  his  estate  to  B.  K.,  for  the  Loydr.  Say 
purpose  of  making  him  tenant  to  the  pradpe,  by  a  deed  of  bar-  ^1^/34! 
gain  and  sale,  which  was  worded  in  the  following  manner:-^  10 Mod. 40. 
*^  Witnesseth  that  for  and  in  consideration  of  five  shillings  by 

the  said  B.  K.  to  the  said  Lord  S.  in  hand  paid,  as  also  for  the 
cutting  off  of  all  entails,  &c.,  and  for  settling  and  assuring  the 
same  to  the  said  Lord  S.  and  his  heirs,  doth  bargain,  seO,  and 
confirm  unto  the  said  B.  K.,  &c.  The  Court  was  of  opinion 
that  this  deed  passed  the  freehold ;  because  such  was  the  plain 
intention  of  it 

Upon  a  writ  of  error  m  the  House  of  Lords,  it  was  contend-  l^'i/*^'* 
ed,  that  this  baigain  and  sale  could  not  convey  any  estate,  be- 
cause it  was  not  mentioned  therein  that  any  person  did  baigain 
and  sell.     On  the  other  side  it  was  argued,  that  it  appeared 

{\)  Latent  ambiguitiei  must  be  remored  by  a  aoand  conitrQctioD  of  the 
wordi  of  a  deed.  Stone  V.  Fre«inaD,  6  Masi.  Hep.  435.  King  T.  King,  7 
Man.  Rep.  439.    S«e  alio  It  Jobns.  Rep.  81.     19  Johni.  Rep.  449. 
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pnma /ode  that  the  consideration  money  was  piud  by  B.  K.fo 
Lord  S.,  and  that  it  was  for  barring  all  entails  and  remainden 
in  the  premises,  and  assuring  the  same  to  Lord  S.  and  bis  beira. 
That  it  appeared,  as  well  by  this  deed  as  by  the  evidence  on 
the  trial,  that  the  lands  therein  mentioned  were  the  estate  of 
Lord  S. ;  and  that  the  intent  of  the  deed  was  to  make  B.  K. 
tenant  of  the  freehold,  in  order  that  a  common  recovery  miglit 
be  suffered  :  therefore  the  Court  of  K.  B.  was  of  opinioix  that 
the  freehold  was  well  conveyed  by  the  deed.  The  judgment  was 
affirmed.  •      ^ 

aetu«meiiti        *''•  Where  there  is  an  evident  mistake  in  a  marriage  getUe- 
notified.        ment,  the  Court  of  Chancery  will  rectify  it.^ 
*  296  «28.  In  a  settlement  lands  wert  limited  to  the  husband  for 

Hlfibcfmiy,  2  ^'^>  remainder,  as  to  part,  to  the  wife  for  life,  tipainder  of  the 
F.  v^m's.  16  L  whole  to  the  first  and  other  sons  of  the  marriage  in  tail   male, 
remainder  to  trustees  for  500  years,  to  raise  portions  for  the 
younger  sons  and  daughters  :  the  trust  of  the  tern^wa^  dedJared 
to  be  to  secure  midntenance  for  the  younger  children  fftm  the  * 
'    husband's  death  and  to  pay  the  portions  of  the  younger  sons  at  « 
21,  and  of  the  daughters  at  21  or  marriage.     The  eldest  son  suf- 
fered a  recovery  of  the  estate  tail.     A  bill  was  brought  to  rectiiy 
the  mistake  in  the  settlement^  in  placing  the  term  after  the  limi- 
rj,        ^        tation  to  the  first    and  other  sons  in  tail ;  whereas  the  term 
Puget,  2  Ves.  should  have  come  in  before  that  limitation.     Sir  J.  Jekyll  de. 
194.  creed  that  the  settlement  should  be  rectified,  by  placing  the  term 

^.  of  500  years  before  the  estate  tail 

Deed  ii  un-        29.  Where  the  words  of  a  deed  are  so  uncertain  that  the  in- 
certain,  it  it   tention  of  the  parties  cannot  be  discovered,  the  deed  wilLBe  void. 
1  lost  $0  6.    Thus  a  gift  to  A.  or  B.  or  to  one  of  the  children  of  J.  S.,  he 
C4  M&M.Rep.  having  four  children,  b  void  for  uncertainty.  (1) 
Windsmore         30.  Lands  were  demised  to  T.  H.  habendum  to  the  said  T. 
Hb^^ats*      ^'  ^^^  three  other  persons- Miccwwe.     Resolved,  that  no  one 
could  take  immediately  but  T.  H.,  because  he  was  the  only  par- 
ty to  the  deed,  for  the  rest  were  only  named  in  the  habendum : 
and  that  the  others  could  not  take  by  way  of-  joint  remainder, 
on  account  of  the  word  eucceesivey  nor  in  succession ;  on  account 
of  the  uncertainty  who  should  take  first,  and  who  should  follow. 
Some  Opera-      gi    Where  a  deed  cannot  operate  in  the  manner  intended  by 
nveii  to  a      the  patties,  it  will  be  construed  in  such  a  manner  as  to  operate 
Hob'W        ^  ^^™^  other  way.     Qiiaiufo  quod  ago  non  vaUi  ut  ago,  vakai 


#  299  quantum  vdlere  potest     *In  consequence  of  this  principle  it  has 

16  Johns,      been  determined,  that  a  deed  which  was  intended  to  operate  as 

'?•  178.)      n  lease  and  release,  or  bargain  and  sale,   but  could  not  take 

(1)  See  Worthington  v.  Hylytar^  4  Mass.  Rep.  SOS,  ^ 


c 


TUU  XXXn.  Detd.  Oh.  xix.  $  SI— 97/  207 

effect  in  that  manner,  should  operate  as  a  covenant  to  stand  seised.  ^^^^  ^  ^* 

32.  A  deed  intended  to  operate  as  a  bargain  and  sale,  but  ^  4.  ' 
which  was  yoid  for  want  of  a  pecuniary  consideration,  has  been 
held  to  operate  as  a  confirmation. 

33.  A  father  by  indenture,  in  consideration  of  the  love  he  2?***^"?  "^* 
bore  his  son,  bargained,  sold,  gave,  granted,  and  confirmed  cer-  cro.  Ja«  127! 
tain  lands  to  him  and  his  heirs.     The  deed  was  enrolled  ;  and 

the  question  was,  whether  the  lands  should  pass.  It  was  held 
they  should  not,  unl^s  money  had  been  paid,  or  estates  were  ex* 
ecuted  ;  for  the  use  should  not  pass :  but  because  the  son  was 
then  in  p&ssession,  it  was  held  to  enure  by  way  of  confirmation. 

34.  So  where  a  conveyance  was  void  as  a  lease  and  release, 
because  the  releasor  ^ad  only  a  term  for  years  in  the  land,  it 
was.  resolved  that  it  should  operate  as  a  grant  and  assignment 

S3.  A  person  possessed  of  lands  for  a  term  of  999  years,  by  ?J*"^*^^  ^' 
lease  ^^nd  release,  for  a  valuable  consideration,  granted,  bargain*  GUb.  R.  14S. 
^d,4Sold,  and^emised  them  to  trustees  and  their  heirs,  to  the  use 
of  himself  and  his  wife  for  their  Uves,  remainder  to  the  heirs  of 
the  wife  ;  and  covenanted  that  he  was  seised  in  fee.     It  was 
argued,  that  nothing    passed  by  this  convejrance ;  for  it  being 
only  a  term  in  gross,  no  use  passed  to  the  trustees  by  the  stat- 
ute  2%  Hen.  VIII.,  which  only  raises  a  u^  out  of  a  freehold : 
that  no  use  passed  by  the  lease  for  s^year,  or  bargain  and  sale, 
and  therefore  the  release  could  not  operate  by  way  of  enlarge- 
ment    But  the  Chancellor  was  of  opinion,  that  ^although  the  *  soo 
conveyance  was  void  as  a  lease  and  release  ;  yet,  the  husband  ^  ▼• 
being  in  possession,  and  the  word  granU  being  inserted  in  the  inj^^'^"*' 
release,  it  should  take  effect  as  a  grant  or  assignment  of  his 
whole  interest  at  common  law. 

36.  A  release  will  be  construed  to  operate  as  a  grant  of  a  ^^0»  c.  4. 
reversion,  in  order  to  effectuate  the  intention  of  the  parties. 

37.  Robert  Edwards  being  entitled  to  a  reversion  in  fee,  ex-  Goodtitie  v. 
pectant  on  an  estate  for  life,  by  deed  of  release,  renounced,  re-  Bailey, 
mised,  released,  and  for  ever  quit-claimed  all  the  said  premises  ^^^^ 

to  A.,  and  the  heirs  male  of  his  body ;  and  all  his  right,  title, 
and  interest  therein.  It  was  contended,  that  nothing  passed  by 
the  release  in  this  case,  for  want  of  proper  operative  words. 
There  were  appropriated  terms  to  every  conveyance ;  and  where 
the  word  gratU  was  used,  being  genus  generalimmumf  if  the  in* 
strument  could  not  take  effect  according  to  its  proper  form,  it 
should  operate  in  some  other,  if  by  law  it  could.  But  here  the 
words  were,  renounce,  release,  and  quit-claim ;  which  were  the 
special  form  of  words  adapted  to  a  release  only  :  therefore  it 
could  not  operate  as  a  grant  1  Inst.  301  b.  **  A  release,  con- 
firmation, or  surrenderj  &c.  cannot  amount  to  a  grant."     In  the 
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an(«,  ch.  to.    case  of  Roe  v.  Tranmer,  the  word  grant  was  used ;  and  so  k 
'  ^  was  in  the  cases  there  cited  :  but  here  there  was  no  such  wotd, 

nor  any  thing  equivalent  to  it ;  consequently,  nothing  passed  bj 
the  deed.  Lord  Mansfield  said,  the  rules  laid  down  in  respect 
of  the  construction  of  deeds,  were  founded  in  law/.reason,  and 
common  sense  ;  that  they  should  operate  according  to  the  inten- 
tion  of  the  parties,  if  by  law  they  might ;  and  if  they  could  uot 
operate  in  one  form,  they  should  operate  in  that  which  by  law 

*  301  vould  effectuate  *the  intention.     But  an  objection  was  made  io 

this  case,  which,  it  was  said,  took  it  out  of  the  general  rale,  and 
the  doctrine  of  the  authority  cited  :  that  was,  that  in  the  release 
in  question,  the  word  grant  was  not  made  use  of.     But  that  the 
intention  of  the  parties  was  to  pass  all  the  right  and  title  of  die 
plaintiff  in  the  premises,  was  manifest  beyond  a  doubt 
Vide  Cbeiter      Mr.  Jastice  Aston  o1)senred,  that  this  was  the  common  word- 
T.  WiUan,       ing  of  a  release  ;  but  though  in  the  shape  of  a  release,  if  there 
B^^J'      were  sufficient  words,  it  might  operate  as  a  grant 
Tit  IS.  c'2. '      Judgment  was  given  upon  another  point 

*  38.  Where  a  deed  of  bargain  and  tiale  is  not  enrolled,  relief 

11  V«8.  6S5.    may  notwithstanding  be  had  in  equity  upon  it,  as  an  agreement 

to  convey :  an  obligation  arising  upon  it  from  the  payment  of 

the  money.     It  may  also  be  good  as  a  grant  of  the  reversion,  if 

j!1s*'  ^'^       *^^  lands  are  in  the  occupation  of  tenants. 

39.  All  modern  deeds  contain,  in  the  granting  part,  a  great 
number  of  the  most  operative  technical  words.     Thus,  in  a  re- 
lease, the  wor({s,  grant,  bargain,  seU,  release,  and  confirm,  are 
always  used :  because,  if  the  conveyance  should  not  happen  to 
be  good  as  a  release,  it  may  operate  as  a  grant,  a  bargain  and 
sale,  or  a  confirmation. 
Where  the         40.  Where  a  deed  may  ejiure  in  different  ways,  the  person  to 
^'Sllctio"    ^^<^^  J*  IS  ^^^^  shall  have  his  election  which  way  to  take  it 
how'to  take.    Thtts,  if  a  deed  be  made  by  the  words  .  dedi  et  ctmcesH  ;  Has  m 
Touch.  83.      ig^  njj^y  amount  to  a  grant,  feoffment,  gift,  lease,  release,  con- 
firmation, or  surrender.     And  it  is  in  the  choice  of  the  grantee 
to  plead  or  use  it  the  one  way  or  the  other.  (I) 
Heyward^s  41.  Sir  R.  Hey  ward,  being  seised  in  fee  of  thejnanorof  D. 

«  Rep.  36.       ^^'*  ^^^  ^^  divers  lands  and  tenements,  whereof  part  was  in  de- 

*  308  mesne,  part  in  lease  for  years,  *  with  rents  reserved,   and  part 

in  copyhold  ;  by  indenture,  in  consideration  of  a  sum  of  money 
paid  io  him  by  R.  W.  and  E.  P.,  demised,  granted,  bargained, 
and  sold,  to  the  said  R.  W.  &c.,  the  said  manors,  lands,  tene- 
ments, and  the  reversions  and  remainders  of  them,  with  all  rents 
reserved  on  any  demfae ;  to  hold  to  them  and  their  assigns, 

presently  after  the  decease  of  the  said  R.  Heyward,  for  the  term 

■ 

(1)  Troup  &  al,  t.  Iilod|;et,  16  Johns.  Rep.  172. 
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of  17  years  ;  which  indenture  was  enrolled.  Afterwards  the 
gaid  Sir  R.  H,,  by  another  indenture,  corenanted  with  T.  P. 
and  others,  to  stand  seised  of  the  premises  to  the  use  of  himself 
and  the  heirs  of  hi»  body  ;  and  no  attornment  was  made  under 
the  first  conveyance.  The  question  was,  whether  the  bargainees 
should  hare  election  to  take  by  the  bargain  and  sale  m  Mo,  not* 
withstanding  their  general  eiitry  ;  or  whether  the  estate  which 
passed  as  an  interest  at  common  law,  should  be  preferred  before 
the  raising  an  use.  It  was  resolred  by  Popham  and  Andersoi^ 
chief  justices,  and  the  whole  Court  of'Wards,  that  R.  W.  and 
E.  P.  had  election  to  take  it,  either  by  demke  at  the  common 
law,  or  by  bargain  and  sale  :  for  where  a  person  seised  in  fee, 
for  money,  demises,  grants,  bargains,  and  sells  his  Iand$  for 
years,  he  who  is  owner  of  the  land,  by  his  express  grant,  gives 
election  to  the  lessee  to  take  it  by  the  one  way  or  the  other ;  for 
be  hath  sole  power  to  pass  it  by  demise  or  bargain  ;  and  there* 
fore  the  law  will  not  make  conltruction  against  such  express 
grant :  and  namely,  in  this  case,  where  it  would  tend  to  the 
prejudice  of  the  lessees  ;  for  if  the  law  should  force  them  to  take 
it  by  demise,  then  they  would  lose  the  rents  reserved  upon  the 
leases  for  years.  It  was  also  resolved,  that  this  right  of  election 
continued,  notwithstanding  the  alteration  of  the  estate  by  the  ^  ^^ 

second  indenture,  the  death  of  the  ^lessor,  and  the  Queen's  right  1 1^^  |^  ^^ 
to  the  wardship  of  the  heir.     And  that  where  an  estate  passes, 
and  the  donee  or  grantee  has  a  right  of  election,  such  right  de- 
scends to  his  heirs  or  executors. 

42.  A  lease  was  made  to  A.  for  20  years,  renderi)ig  rent  DanrtU  r. 
A.  entered  ;  afterwards  the  lessor  for  money  paid  by  B.,  demi^  w^'j^Dei. 
sed,  granted,  and  to  &rm  let  to  B.  the  same  land  for  four  years  206. 
from  the  date  of  the  said  indenture ;  and  afterwards  enfeoffed  ^^f^{^  7.^' . . 
by  deed  the  second  leraee,  before  he  had  elected  to  take  the  lease 
by  way  of  bargain  and  sale,  or  otherwise,  and  before  any  rent 
paid  to  him  :  and  neither  upon  Ae  deed  <^feofiment,  nor  after, 
did  he  declare  what  way  he  took  the  lease  :  nor  had  he  any  at* 
tornment  from  the  first  lessee  :  aad^  therefore  Jones^  Just  was 
of  opinion,  that  B.  had  election  to  take  it  by  demise  at  commoii 
law,  or  by  way  of  baifain  and  sale,  executed  by  the  stat  27 
Hen»  VIII.,  according  to  Heyward*^  and  Fox?s  case  :  but  till  aa^. 
election,  he  should  take  it  as  a  least  at  common  law :  and  if 
there  was  no  attornment,  it  was  as  a  fbture  interest :  but  if  h» 
bad  received  the  rent  of  Ae  first  lessee^  this  had  htea  an  election 
in  law  to  take  it  by  way  of  bargain  and  sale.  ^^  ^^^  ^ 

4S.  It  is  laid  down  Vjr  Jenkins,  166,  tiiat  agaitut  a  eonridcr-  menti  1[4. 
fttion  alleged  in  a  deed,  or  an  use  declared,  no  av^ment  to  the  ^^^^^ 
eontrary  can  be  received.    So  of  inde&tiires  i^KW^  fines*  and  re^  Detdf . 
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eoveriesy  where  the  fines  and  recoveries  pursue  them,  i^fihil  €s§ 
tarn  naturals  quam  qvUibet  dissolviy  eo  modo  quo  Ugalur.  Cob- 
tract  hy  contract ;  deed  by  deed ;  record  by  record  ;  parlia- 
ment by  parliament.  And  since  the  statute  of  frauds,  by  which 
all  contracts  for  lands  must  be  in  writing,  no  ayerment  found* 
ed  on  parol  evidence,  which  tends  to  contradict  or  vary  a  writ- 
ten agreement  is,  in  general,  admissible. 

*44.  Upon  a  motion  for  a  new  trial,  the  facts  were,  that  an 
agreement  in  writing  was  entered  into,  by  which  it  was  stipula- 
ted that  the  grass  and  vesture  of  hay,  of  a  close  called  Boreham 
Meadow,  was  to  be  taken  by  one  AnselL  The  subscribing  wit- 
ness to  the  agreement  deposed,  that  when  the  written  agree- 
ment was  made,  it  was  also  agreed  by  the  parties  by  parol,  that 
Ansell  should  not  only  have  the  hay  of  Boreham  Meadow,  but 
also  the  whole  possession  and  soil  thereof,  and  of  anotb^  close 
called  Millcroft.  Lord -Mansfield  admitted  this  evidence;  but 
the  Court  of  Common  Pleas  said, — "We  are  all  clearly  of 
opinion  that  no  parol  evidence  is  admissible  to  disannul,  and 
substantially  to  vary,  a  written  agreement.  The  parol  evi- 
dence in  the  present  case  totally  annuls,  and  substantially  alters 
and  impugns,  the  written  agreement'^ 

45.  An  action  on  the  case  was  brought  for  the  use  and  occu- 
pation of  a  house,  of  which,  it  was  agreed  in  writing,  that  a 
lease  should  be  let  by  Christiana  Preston  to  Abraham  Oami^ 
for  21  years,  at  262.  per  annum.  Ghimage  died,  and  made 
Merceau  his  executor,  who  paid  into  court  262.  for  one  year's 
rent.  On  the  trial  the  plaintiff  offered  to  show  by  parol  eri- 
dence,  that  besides  the  262.  per  annum^  the  defendant  had 
agreed  to  pay  22.  12s.  6<2.  a  year,  being  the  ground-rent  of  the 
premises,  to  the  ground  landlord ;  but  no  evidence  was  offered 
of  the  actual  payment  of  such  ground-rent  during  the  testator^ 
life;  without  which,  Ld.  Ch.  Just.  De  Grey  thought  such 
parol  evidence  inadmissible,  and  nonsuited  the  plaintifil  Upoa 
a  motion  to  set.  aside  the  nonsuit,  Mr.  Justice  Blackstone  de-  1 
dared  his  opinion  Aat  it  was  right  to  reject  this  evidence. 
That  courts  should  *be  very  cautious  in  admitting  any  eri- 
dence  to  supply  or  explain  written  agreements,  else  the  statute 
of  frauds  would  be  eluded,  and  the  same  uncertainty  introduced, 
by  suppletory  or  explanatory  evidence,  which  that  statute  had 
suppressed  in  respect  to  the  principal  object  It  never  ought  to 
be  suffered  so  as  to  contradict  or  explain  away  an  explicit  asrree- 
ment ;  for  that  was  in  effect  to  vary  it  Here  was  a  positive 
agreement  that  the  tenant  should  pay  262.  Should  the  coort 
admit  proof  that  this  meant  282.  12«.  6cl.  ?  What  was  it  to  die 
tenant  to  whom  the  rent  was  to  be  paid,  so  as  he  was  obliged  to 
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pay  more  than  his  contract  expressed.    The  court  could  neither 
alter  the  rent,  nor  the  term. 

46.  The  same  doctrine  is  established  in  equity;  for  Lord  2  Atk.  384. 
Hardwicke  has  said,  that  fo  add  any  thing  td  an  agreement  in  X^^^^*  ^^  ^- 
writing,  by  admitting  parol  evidence,   which  would  afiect  land,  ^'n.^^  ' 
was  not  only  contrary  to'  the  statute  of  frauds,  but  to  the  rule  of  j!**"«y  ▼• 
the  common  law,  before  that  statute  was  in  being ;  and  it  has  TitV/c.  f . 
been  laid  down  by  the  Court  of  Exchequer,  that  where  there  is  ^.i^- 

an  agreement  in  writing  executed,  no  evidence  can  be  ffiven  to  coieman,^' 
supply  any  defect  in  it,  which  was  intended  to  be  part  of  it,  but  Bunb.  65. 
Bot inserted;  for  that  would  be  to  evade  the  statute- of  frauds, 
and  introduce  more  perjury  (1). 

47.  There  are,  however,  some  cases  in  which  averments,  ?"*  admitted 
founded  on  parol  evidence,  of  collateral  facts  tending  to  support  thwnf^^' 
or  explain  a  deed,  have   been  admitted.     Thus,  in  the  case  of  a  ^  ^P*  ^^  ^• 
bargain  and  sale  to  uses,  an  averment,  that  a  pecuniary  consider-  ^23'  ^   * 
ation  was  given,   might  have  b^n  made  before  the  statute  of  1  R«p- 176  a. 

■  2  Roll   Ah 

frauds,  and  is  still  allowed  ;  because  such  an  averment  stands  73^  ^\    j  |^ 
with  the  deed  (2).  Bedell's 

*48.  In  the  case  of  Preston  v.  Merceau,  Sir  W.  Blackstone  ^a§*i7*' 
observed,  that  with  respect  to  collateral  matters,   parol  evidence  «  $qq 

might  be  admissible  :  the  plaintiff  might  show  who  was  to  put  the  aote,  145. 
house  in  repair,  or  the  like,  concerning  which  nothingt^was  said  ;  BMp^m\ 
but  he  could  not  by  parol  evidence  shorten  the  term  to  fourteen, 
or  extend  it  to  twenty-five  years  ;  or  make  the  rent  other  than 
SGI.  a  year. 

(1)  There  have  been  numerous  decisions,  in  this  country  to  this  point ;  and  it 
is  a  f^eneral  principle  that  no  averment  by  a  party  against  bis  own  deed  will 
be  admitted. — Watson  &  a1.  v.  Boylston»  5  Mass.   Rep   411.     Bliss  et  al.  ▼• 
Thompson,  4  Mass.  Rep.  488.  and  parol  evidence  is  not  admissible,  either  to 
contradict  the  effect  of  a  deed,  or  to  explain  any  latent  ambiguities ;  Storer  " 
T«  Freeman,  6  Mass.  Rep.  435.  Abbe  v.   Ward,  8  Mass.   Rep.  83.  Faine  r. 
M'Intier,  I   Mass.    Rep.  69.    Revere  y.   Leonard,  et    al.  1  Mass.    Rep.   9U 
Stackpole  v.  Arnold,  II  Mass.  Rep.  S9.  Davenport ▼.  Mason,    IS  Mass.   Rep* 

as.  See  also  Dizen  v.  Swigget,  1  Har.  Sc  Johns.  Rep.  252.  Howes  v.  Barkery 
3  Johns.  Rep.  506.  Fitzpa trick  v.  Smith,  1  Desaus.  Cha.  Rep.  340.  Holmes  r* 
Simmons,  3  Desaus.  Cha.  Rep.  149.  Treadwell  v.  Buckley,  4Day^s  Rep.  395* 
but  land  and  monuments  referred  to  as  boandaries,  may  be  proved  by  parol 
evidence.  Storer  v.  Freeman,  ubi  supra. 

(2)  Where  a  use  is  declared,  and  a  consideration  expressed  in  the  deed, 
aAy  other  oonsideration  consistent  with  the  one  expressed  may  be  averred 
and  proved. — Storer  v.  Batton,  8  ^Maei.  Rep.  431.  Stearnes  y.  Barrett^  18 
Mass.  Rep.  443. 
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49.  In  a  modern  case,  the  consideration  expressed  in  a  deed 
of  conveyance  was  28i.,  but  parol  evidence  was  admitted  to 
prove  that  301.  was  the  real  consideration ;  and  Lord  Kenyoa 
said)  it  was  clear  that  the  party  might  prove  other  considera- 
tions than  those  expressed  in  the  deed ;  it  was  permitted  in  aS 
oases  of  covenants  to  stand  seised  to  uses. 

50.  In  a  subsequent  case,  parol  evidence  was  received,  to 
prove  that  a  sum  of  money  was  paid  as  an  apprentice  fee ; 
though  no  mention  qf  that  circumstance  was  made  in  the  cob- 
traot  of  apprenticeship :  and  Lord  Kenyon  observed,  that  thb 
parol  evidence  was  not  offered  to  contradict  the  written  agree- 
ment, but  to  ascertain  an  independent  fact,  and  therefore  it  was 
.properly  received  in  evidence. 

51.  In  the  case  of  an  ambiguita$  naUna^  that  is,  an  ambigui^ 
which  appears  upon  the  face  of  the  instrument ;  no  averment  is 
allowed ;  but  in  the  case  of  an  ambigiUtas  laiem  an  averment 
supported  by  parol  evidence  is  admissible.  Hence  Lord  Ba- 
con's maxim,  3S.  Jlmbigmku  verbarum  latens  verificaiiime  svp» 
pletur :  nam  quod  ex  facto  oritur  anAiguum^  verifieatione  faeti 
toUiiur.  Thus  if  a  feoffment  be  made  of  the  manor  of  S.,  and 
flie  feofibr  has  a  manor  called  North  S.,  and  another  called  Soudi 
S.,  parol  evidence  will  be  admitted  to  show  which  manor  was 
aneant. 

*fi2.  This  doctrine  is  not  altered  by  the  statute  of  frauds ; 
it  being  now  held  that  parol  evidence  is  admissible  in  all  cases 
of  latent  ambigmties.  And  in  the  case  of  Meres  v.  Ansell,  the 
Court  of  Common-  Pleas  said,  that  in  some  cases  of  deeds,  where 
there  were  two  Johns  named,  or  two  black  acres  mentioned, 
parol  evidence  might  be  admitted  to  explain  which  John  or  whi<A 
black  aero,  was  meant 

53.  In  a  modem  case  Lord  Thurlow  said— ^^  If  there  be  a 
latent  ambiguity,  it  must  be  explaiAed  by  parol  evidence  ;  for 
Aough  the  words  do  not  prima  facie  import  an  ambiguity,  yet 
if  such  ambiguity  can  be  made  to  appear  from  parol  evidence, 
it  must  be  adimtted  to  explain  it,  as  well  as  to  raise  it :  but  if 
words  have  in  themselves  a  positive  precise  sense,  I  have  no 
idea  of  its  being  possible  to  change  them  ;  and  I  take  it  to  be 
an  established  rule  that  words  cannot  be  changed  in  that  man- 
ner." 

54.  Where  it  is  alleged  in  a  court  of  equity  that  a  material 
part  of  an  agreement  has  been  omitted  by  fraud  ;  or  that  the  in- 
tention of  the  parties  has  been  mistaken,  and  misapprehended 


by  the  drawer  of  the  deed ;  parol  evidence  will  be  admitted  to  1  ^^'  & 
prove  such  fraud  or  mifitake.  -  ^*'^>«*484. 

65.  It  is  a  rule  of  law  that  a  pereon  shall  always  be  estop-  ^here  a 
ped by  his  own  deed;  that  is,  he  shall  not  be  allowed  to  aver  iat^  a[ttt 
any  thing  in  contradiction  to  what  he  has  once  so  solemnly  and  ^toppei. 
deliberately  avowed.  ( 1 )  ^  ^»''*-  ^«  *• 

66.  Thus  if  a  person  makes  a  lease  for  years,  by  indenture,  p/^"^*^^j3^ 
of  lands  wherein  he  has  nothing  at  the  time,  and  after  purofaases 

those  lands,  the  lease  will  be  good  :  because  the  lessor  is  es* 

topped  to  say  he  did  not  demise  them.     If  however  such  a 

lease  be  made  by  deed^U,  the  lessee  will  not  be  estopped  from 

averring  that  the  lessor  had  ndthing  in  the  land  at  the  *time  of         *  308 

the  lease  made ;  because  the  deed-poll  is  only  tlie  deed  of  the 

lessor ;  whereas  the  indenture  is  the  deed  of  both, 

67.  When  an  interest  actually  passes  by  a  lease,  there  is  no  ^***"* 
estoppel ;  though  the  interest  purported  to  be  granted  be  really 
greater  than  the  lessor,  at  that  time,  had  power  to  grant.    As 

if  A.,  lessee  for  the  life  of  B.,  makes  a  lease  for  years  by  inden-  j^ . 
ture,  and  afterwards  purchases  the  reversion  in  fee,  and  then  B.  Morrice,  Cro. 
dies ;  A.  shall  avoid  his  own  lease,  though  the  years  expressed  ^^^'  *^^' 
in  the  lease  be  not  expired. 

58.  If  A.  seised  of  10  acres,  and  B.  of  other  10  acres,  join  ^  ^"*' 45  a. 
in  a  lease  for  years,  by  indenture,  these  are  several  leases,  ac- 
cording to  their  several  estates,  and  no  estoppel  is  wrought  by 
-  the  indenture  to  either  party ;  because  each  has  an  estate  where* 
out  such  lease  for  years  may  be  derived.  For  the  reason  why 
estoppels  were  at  any  time  allowed  was,  because  otherwise^ 
when  the  party  had  nothing  in  the  lands,  the  deed  must  be  abso- 
/  lutely  void. 

\  69.  Every  estoppel  ought  to  be  reciprocal ;  that  is,  to  bind  ^  '"•♦•  '**  «• 
I  both  parties.  This  is  the  reason  that  regularly  a  stranger 
'  shall  neither  take  advantage,  nor  be  bound  by  an  estoppel.  Pri- 
vies in  blood,  as  the  heir  ;  privies  in  estate,  as  tiie  fedBTee, 
lessee,  &c.  ;  privies  in  law,  as  lord  by  escheat,  tenant  by  the 
curtesy,  tenants  in  dower,  and  others  that  come  in  by  act  of  law, 
or  in  the  post}  shall  be  bound,  and  take  advantage  of  estc^ 
pels. 

60.  A  lessee  is  not  estopped  by  the  description  of  the  lands  Skipwith  v. 
contained  in  his  lease,  for  this  is  not  the  essence  of  the  deed :  ^^^'"^'/q 
he  may  therefore  show  that  what  is  there  called  meadow,  has  FairtiUe  y. 
been  sometimes  ploughed.  Term  R.  ^ 

61.  It  was  formerly  held,  that  conveyances  to  uses  should  be  169. 
construed  Uke  wills ;  that  is,  according  to  *the  intention  of  the  ^^''^'^^^^'f » 

(I)  Watioii  et  a1«  T.  Boylston,  6  Mats.  R«p.  41 1.    Bliii  et  al.  v.  Thompton,  u°??' 
4  Mail.  Rep.  488.  #   aaa 
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parties,  though  not  expressed  in  the  proper,  legal,  and  technical 
words,  required  in  conreyanoes  deriving  their  effect  from  the 
common  law.     This  doctrine^is  partly  denied  by  Lord   Hard* 
wicke,  who,  in  a  case  where  the  question  was,  whether,    in  a 
covenant  to  stand  seised,  the  words  were  to  be  construed   strict- 
ly, said-**^  It  is  objected  that  there  is  no  warrant  to  construe  a 
deed  to  uses,  as  to  the  limitations  and  words  of  it,   in  a  greater 
latitude  than  a  conveyance  at  common  law  ;  and  if  construed  in 
a  different  manner,  would  cause  great  confusion  ;  which  I  bold 
to  be  true  in  general.     For,  the   statute  joining  the   estate  and 
the  use  together,  it  becomes  one  entire  conveyance,  by  force  of 
the  statute  ;  and  the  words  are  to  be  construed  the  same  way : 
but  this  is  to  be  taken  with  some  restriction.     As  to  the  words 
of  limitation  in  a  deed,  they  are,  to  be  sure,  to  be  construed  in 
that  manner,  viz.  in  the  same  sense  :  but  where  they  are  words 
of  regulation  or  modification  of  the  estate,  and   not  words  of 
limitation,  I  think  there  is  no  harm  in  giving  them  greater  lati- 
tude in  deeds  on  the  statute  of  uses,  which  are  trusts  at  common 
law  ;  than  in  feoffments,  which  are  strict  conveyances  at  com- 
mon law.*' 

62.  If  it  should  be  established  that  conveyances  to  uses, 
which  are  now  become  the  common  assurances  of  the  realnn 
were  to  be  construed  in  the  same  manner  as  wills>  even  wiA 
respect  only  to  the  words  of  regulation,  or  modification  of  the 
estate  ;  such  a  doctrine  would,  in  some  degree,  tend  to  introduce 
all  that  latitude  and  uncertainty  which  now  prevails  in  the  con- 
struction of  testamentary  dispositions.  Of  this  opinion  was  the 
late  Mr.  Booth,  the  most  able  conveyancer  of  the  last  century  ; 
who  says,  in  one  of  his  opinions,  **  If  deeds  of  uses  must  be  gov- 
erned by  *the  same  rules  as  prevail  with  respect  to  wills,  then 
a  limitation  to  a  man's  male  descendants,  or  male  children,  may 
create  an  estate  in  tail ;  and  an  absolute  inheritance  may  pass 
by  a  limitation  to  the  use  of  the  grantee  for  ever  ;  which  will 
produce  infinite  confusion." 

65.  Mr.  Booth's  opinion  is  confirmed  by  Lord  C.  J.  Willes 
and  his  brethren,  in  the  case  of  Tapner  v.  Marlott ;  where  he 
says— ^^  As  to  what  was  insisted  upon,  that  a  conveyance  to  us- 
es is  to  be  construed  as  a  will,  and  in  a  different  manner  from  other 
conveyances,  we  are  all  clearly  of  a  contrary  opinion.  For  since 
the  statute  of  uses,.an  use  is  turned  into  a  legal  estate,  to  all  in- 
tents and  purposes  ;  it  must  be  conveyed  exactly  in  the  sanoe 
manner,  and  by  the  same  words  :  and  if  it  were  otherwise,  as 
most  conveyances  are  now  made  by  way  of  use,  endless  confusion 
would  ensue. 
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64.  Lord  Thurlow  and  Lord  Kenyon  have  fully  assented  to  ^^^^  ^• 
this  doctrine.     Therefore  it  may  now  be  laid  down  as  settled,  3  xerm  |L 
that  conveyances  to  uses  are  to  be  construed  in  the  same  mannet  "^^b. 
as  deeds  deriving  their  effect  from  common  law.  519^'°'* 

Qb.  Declarations  of  trust  are  construed  in  the  same  manner  o^  i>eciara« 
as  common  law  conveyances,  where  an  estate  is  finally  limited  Trust? 
by  a  deed,  without  any  kind  of  reference  to  a  fttrther  execution  Fe&rne  Cont 

Ram    SI8 

of  the  trust,  by  a  conveyance  directed  to  be  made.     For  in  such  4(1,  ^^    * 
cases  any  occasional  conveyance  that  may  at  any  time  be  requir-  (^  Dtfaai, 
ed  of  the  legal  estate  from  the  trustee^  may  well  be  deemed  a  ]  |^;   *f ' 
matter  of  form  only;  and  not  otherwise  requisite  than  for  the 
mere  purpose  of  investing  the  subsisting  trusts,  whatever  they 
may  be,  with  their  commensurate  legal  estates. 

*66.  But  a  declaration  of  trust  whose  effect  is  referred  to  an*  «  $11 

other  conveyance,  directed  to  be  made  for  its  establishment,  idem, 
which  was  formerly  called  an  executory  trust,  may  reasonably  \  y^,^  ^^ 
be'  considered  as  left  to  some  degree  of  modification,  by  that 
supplemental  part  of  the  deed,  viz.  the  conveyance  to  which  the 
completion  of  the  trusts  is  referred.  And  such  conveyance  may 
be  directed  to  be  made,  so  as  to  effectuate  the  intention  of  the 
person  creating  the  trust,  with  less  regard  to  the  strict  rules  of 
construction,  than  in  a  case  of  a  trust  executed. 

67.  Articles  of  ^;reement  being  only  considered  as  prepar-  Of  AHiclet 
atory  to  something  which  is  to  be  completed  afterwards,  the  ^^  ^v^^-^ 
construction  of  them  is  different  from  that  of  regular  convey- 
ances :  it  being  a  rule  to  look  on  them  merely  as  the  heads  of  %  Atk.  545. 
what  has  been  agreed  upon  between  the  parties,  and  only  as  ^^^^^jl^^' 
minutes  drawn  up  by  them,  to  lay  before  counsel,  in  order  to  di- 
rect and  guide  them  to  carry  the  intent  and  scheme  of  the  par- 
ties into  execution.      Therefore  the  Court  of  Chancery  will 

mould  them  in  such  a  manner,  as  to  comprehend  what  appears 
to  be  the  manifest  intent  and  design  of  the  parties,  without 
paying  a  mce  attention  to  the  legal  sense  or  operation  of  the 
words  which  may  be  made  use  of  in  framing  the  articles. 

68.  This  doctrine  is   particularly  applicable    to  articles  of '°^*»^** 
agreement  made  previous  to  marriage.    And  where  a  covenant  ,  ^  ^^^^ 
to  convey  property  at  a  ftiture  time  is  inserted  in  a  marriage  NtwcasUe, 
settlement,  it  will  be  ccmstrued  in  the  same  manner  as  an  article  '^^^^^  ^  ^^ 
of  agreement. 
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HAVING  stated  the  general  rules  and  priadples 
tablished  for  the  construction  of  deeds,  I  shall  proceed  to  Ae 
exposition  of  the  formal  parts  of  a  deed ;  in  the  order  in  wUch 
they  halve  been  mentioned. 

2.  With  respect  to  the  date  of  a  deed,  which  is  die  descrip- 
tion of  the.  time  wfae&  it  was  made,  by  inserting  the  day  of  the 
mosdn  the  year  of  the  King,  and  the  year  of  our  Lord ;  it 
may  be  placed  either  at  the  beginning  or  the  end.  In  deeds  in* 
dented,  it  is.  now  usually  placed  at  the  beginning ;  and  in  deeds 
poll,  at  the  end. 

S.  Informer  times  deeds  were  not  dated,  because  the  limi^ 
tatbn  of  prescription,  ot  time  of  memory,  *^often  changed ;  and 
then  it  was  held  for  law,  that  a  deed  bearing  dale  before  the  lim- 
ited time  of  prescription,  was  not  pleadable.  Bat  it  became 
customary,  about  the  time  of  Edward  II.,  to  insert  the  date  in 
all  deeds,  which  has  been  practised  ever  since. 

4.  It  is  not,  however,  absolutely  necessary  that  a  deed  should 
be  dated ;  for,  as  has  been  already  stated,  if  a  d^ed  has  no  dat^ 
or  bears  an  impossible  date,  it  will  take  effect  from  the  time  of 
its  delivery.  (1) 

5.  Deeds  take  place  according  to  the  priority  of  their  dates, 
or  times  of  delivery ;  it  bemg  a  maxim  of  the  common  law,  fm 
prior  ett  lemptore,  poHor  est  m  Jure.     But  it  has  been  shown  that 

(1)  Lee  et  al  t.  The  Mass.  F.  ic  M.  I,  Co.  6  Maai.  Rep.  219.    Harriaoii  el  H 
V.  Traitfltf  PhiKpi  Academjr,  12  Mass.  R*p.  456. 
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there  are  many  cases  where  a  purchaser  or  mortgagee  may,  by  J'^  i^c^ 
obtaining  an  assignment  of  a  prior  legal  estate,  obtain  a  prefer*  Tit/i5.c.6. 
ence  o?er  a  person  claiming  under  a  prior  deed  :  and  in  conse*  §  ^* 
quence  of  the  register  acts,  a  deed  duly  registered  will  take  place  .  ^ 
of  a  prior  deed  not  registered. 

6.  Where  two  deeds  bear  the  same  date,  and  manifestly  con-  Z^^^  T: 
tain  but  one  agreement  that  deed  shall  be  presumed  to-  be  first  Burr.  106, 
ejcecuted,  which  will  best  support  the  clear  intentioiiaf  the*par* 

ties* 

7.  With  respect  to  the  parties  to  a  deed,  they  are  either  ac-  Partlei. 
tive  or  passive.     Those  who  grant,  demise,  or  rekase,  are  the 
active  parties,  and  are  called  the  grantors,  lessors,  and  relea- 
sors ;  those  to  whom  lands  are  granted,  demised,  or  released* 

are  the  passive  parties,  and  called  the  grantees,  lessees*  of  re- 
leasees. 

8.  If  several  persons  join  in  a,  deed,  some  of  whom  are  capa-  1,'"^  ^.^' 
ble  of  conveying  or  taking,  and  others  incapable,  it  shall  enura 

and  be  construed  as  the  deed  of  those  only  who  are  capable  of 
conveying,  and  to  those  only  who  are  capable  of  taking  ;  for  the 
incapacity  ^of  some  of  the  parties  will  not  render  it  invalid,  aa         #  ^1^ 
to  those  who  are  capable. 

d.  Although  a  tenant  for  life  can  only  grant  away  his  Own  i  Rep.  76  a« 
life  estate,  yet  if  he  is  joined  in  the  deed  by  the  remainder*man  ^  *~  ^^' 
or  reversioner,  they  may  together  convey  the  inheritance  ;.  for 
each  passes  hisown^estate. 

10.  The  parties  to  a  deed  ought  to  be  described  by  their  pro-  ^^^^ 
per  christian  and  sirnames,  their  rank,  profession,  and  place  of 
residence.     But  mistakes  in  the  description  of  the  parties  will 

not,  unless  very  gross,  make  a  deed  void;  for  if  the  descriptioiiy 
however  imperfect,  is  sufficient  to  distinguish  the  person  describe 
ed  from  all  others,  it  will  be  good. — JdUU  amsUU  trtw  wminis 
cum  de  corpare  amakU. 

11.  Persons  who  have  several  christian  names,  as  Thomas^ 
Henry,  Slo^  frequently  use  only  the  first  name :  and  in  that  case» 
if  they  are  described  in  a  deed  by  the  first  name  only,  it  will  ba 
good.  For  this,  there  is  an  authori^  in  Bracton,  who,  speak* 
ing  of  legal  proceedings,  in  which  the  description  of  the  parties 
should  be  particularly  accurate,  says— iSi  qfd$  bmamibiis  JuerU^ 
me  m  nomine  propri0^  she  m  eopwmin^  ilhkd  Whntn  tunm/ivtn 
eriti  quo  $olet  JrequenHus  oppeUarL 

12.  If  lands  be  granted  to  Robert  Earl  of  Pembroke,  when  i  ing^  3  ^^ 
his  name  is  Hepry  ;  or  to  George  Bishop  of  Norwich,  when  his 

name  is  John  ;  it  will  be  good.     For  in  these  and  the  like  eases, 
no  doubt  or  uncertainty  can  arise  ;  as  there  can  be  but  one  per- 
son having  those  dignities. 
Vol.  IV.  70 
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CarUi.44».  13.  It  is  said  by  Lord  Holt,  that  a  grant  to  a  duke's   eldest 

Bon»  by  the  name  of  marquis ;  or  to  the  eldest  son  of  a   naarquis 

*  815  by  the  name  of  earl,  *el  He  de  simmbus  ;  would  be  good  :  be- 

cause of  the  common  curtesy  of  England ;  and  their  places  in 

heraldry. 
Unit.  3  a.  1^^  j^  ^If^  -g  ^  g^j  name  of  purchase,   without  a  christiaii 

name ;  and  so  it  is  if  a  christian  name  be  added,  and  mistaken ; 
for  utile  per  inutUe  wm  vUiaiur.  But  if  an  ordinary  peFwm 
grants  by  his  sirname  only,  without  any  name  of  baptism ;  or 
by  his  name  of  baptism  without  any  sirname ;  in  these  and  tlie 
like  cases,  th?  deed  will  be  void  for.  uncertainty  :  unless  there 
be  some  other  matter  in  the  deed  to  help  it ;  or  something  dene 
after  to  supply  the  defect 
^^^^*  15.  A  name  acquired  by  reputation  only,  will  be  considered 

as  a  sufficient  description  ;  for  all  simamea  were  ori^ally  ac- 
quired by  reputation.     Hence  it  has  been  often  held,  that  a  bas- 
tard is  sufficiently  described  by  the  name  by  which  he  has  been 
Idim.  usually  known. 

16.  A  person  to  whom  an  estate  in  remainder  is  limited, 
may  be  described  in  a  deed,  without  mentioning  either  his  chris* 
tian  or  sirname ;  as  if  a  remainder  is  limited,  primogenilo  Jiti^t 
or  seidorif  jmerOf  of  J.  S.,  it  will  be  good.  And  in  the  usual 
limitation  of  remainders  to  persons  unborn,  they  arcf  necessaiSy 
^  described  in  this  manner. 
Idem.  t7.  The  word  issue  is  a  good  description  in  a  deed,  and  is 

equivalent  to  the  words  child  or  children:  therefore  a  remain- 
der to.  the  issue,  or  issue  of  the  body  of  A.,  is  good* 
€*95^^' ^*  ^*  ^^*  ^^  consequence  of  the  maxim,  that  nemo  tH  luera 
rHailT.  «i«ent£f,  an  immediate  grant  to  the  heirs  of  A.  is  void.  But  a 
*J^°"^^**' remainder  may  be  limited  to  the  heirs  of  A.:  which  will  be 
ft7.  '  good,  in  case  A.  dies  during  the  continuance  of  the  particular  es- 

447^**^  ^^'  ^^^*  ^^  **  ^^  instant  of  its  determination.     And  a  grant  to  the 
*  316  ^^"^  ^^  ^  ^person  who  is  dead,  b  Kood;  for  in  that  case  the 

word  heirs  is  a  sufficient  description  of  the  person  intended  ts 
take. 
4i7^pi.€*  19.  A  limitation  in  remainder  to  the  right  heirs  of  A.   and 

B.,  will  give  such  heirs,  if  th^  parents  die  during  the  partico* 
Ro«T.  lar  estate,  an  estate  in  common.     But  a  limitation  to  the  heirs 

1  Term  k.       of  husband  and  wife  will  be  considered  as  a  limitation  to  the  heirs 
•90.  of  them  both,  according  to  that  relation ;  that  is,  to  the  children 

of  both. 
SdowV  ^*  ^'  '^^^  Vfori  heir,  in  the  singular  number,  is  a  sufficteit 

infra,  c.  ss.      description,  by  which  an  estate  may  be  limited. 
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SI.  Lord  Coke  says,  if  a  remainder  i^  limited  to  tbe  heirs  iinit.24  6. 

female  of  the  body  of  A.,  and  A.  dies  leaving  a  son  and  a  daugh-  '**  ^ 
ter,  the  daughter  can  take  nothing  by  this  limitation,  because  she 
is  not  heir  :  for  the  person  claiming  under  such  a  description 
must  fully  answer  it ;  and  consequently,  a  person  having  only 

half  the  description  will  be  excluded.     Now  the  description  con-  Sackford  v. 

sists  of  two  parts  ;  one  requiring  that  the  donee  should  be  heir :  Pe»darvit. 

the  other,  that  the   donee   should  be  a  female  :  and  in  the  case  Ca.  03. 
put  by  Lord  Coke,  the  daughter  ib  not  heir,  she  having  a  brother. 

This  doctrine  has  been  controverted  ;  it  is,  however,  very  ably  ^  'wt  164  a. 

defended  by  Mr.  Hargrave  in  his  note  to  thb  passage.     But  in  Ooodtitu  v. 

a  subsequent*  note  he  has  mentioned  a  case  in  which  the  £ourt  BorteDsbaw, 

of  Exchequer  refused  to  apply  the  rule  to  a  marriage  settlement:  cont!*B.em. 

and  held  that  a  limitation  to  the  heirs  female  of  the  body  of  the  6tb«d.  App. 

No     1 

settlor  was  good,  though  jthe  person  answering  that  description      '    * 
was  not  also  heir  general.  '^ 

22.  In  conveyances  by  or  to   corporations,  the  description  of  cIm***^'* 
the  corporation  must  be  such  as  to  distinguish  it  from  all  other  Moo.'  936. 

i  corporations.     But  there  *is  no  case  where  a  grant  by  a  corpo*  *  817 

ratiob  has  been  held  void,  on  account  of  a  variance  in  any  of 
^   these  four  circumstances  ;  namely,  addition,  interposition,  omis* 
'   sion,  or  commutation' ;  if  they  retain  the   four  first  principles  of 
(  substance,  viz.  name  of  persons,-  of  house,  foundations,  or  dedi- 
cations, places  known  before  the  foundation,  in  which  the  house 
is  situated. 

23.  The  recital  is  a  narrative  of  such  iacts,  deeds,  or  agree*  ^•<^*t*l' 
ments,  as  are  necessary  to  explab  the  grantor's  title,  and  the  mo- 
tives and  reasons  upon  wluch  the  deed  is  founded.  Although 
reckals  are  not  absolutely  necessary,  yet  they  are  now  usually 
inserted  in  all  deeds,  for  the  purpose  of  showing  the  origin  and 
derivation  of  the  title,  or  of  stating  such  facts  as  are  connected 

with,  or  relate  to,  the  subject-matter  of  the  deed. 

24.  A  mis-recital  of  a  former  grant  will  not  invalidate  a  deed.  Wlth^B  v. 
As  where  a  person  made  a  lease,  habendum  from  the  feast  of  the  u^^^im 
Purification:  afterwards  recitmg  the  lease  as  granted  from  the  LcimuvJ 

.   feast  of  the  Annunciation,  he  granted  the  reversion  :  it  was  held  ^?^^V  .•- 

^  good.     In  a  subsequent  case  it  was  held,  that  a  mis-recital  of  the  Cro.  J.  is?.  * 

estate  of  tbe  grantor  in  the  land,  or  of  the  date  of  the  deed  by  q^^* 

which  he  acquired  the  land,  did  not  invalidate  a  deed.  Skin.  643. 

25.  It  is  laid  down  by  Lord  Coke^  that  a  recital  does  not  i  Inpt.  3S2  b. 
conclude,  because  it  is  no  direct  affirmation.     But  it  has  been 

since  heM,  that  though  a  person  shall  not  be  estopped  by  a  gen« 
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ertl  recital ;  yet  he  may  be  estopped  by  the  recital  of  a  parties 
idarfact.(l) 

26.  Thus  where  it  was  recited  in  a  condition  of  a  bond, 
that  the  obligor  bad  received  diveis  sums  of  money  for  the  obfi- 
gee,  winch  be  bad  not  brought  to  account,  bat  acknowledged 
that  a  balance  was  due  to  the  obligee.  It  was  held,  that  the 
obligor  was  ^estofqped  to  say  that  he  had  not  received  any  nx»- 
ney  for  the  use  of  the  obl^e. 

£7.  Where  it  can  be  proved,  that  a  deed  was  actually  execu* 
ted,  and  is  lost,  die  recital  of  it  in  another  deed  is  evidence  of 
it(£) 

£8^* After  the  recitals  ccHnes  the  witnessing  part,  which  be- 
gins^ with  an  account  of  the  consideration  ;  and  if  it  be  a  pecu- 
niary one,  the  payment  of  it  is  mentioned,  and  the  grantor  ac- 
knowledges the  receipt  of  it,  and  releases  the  grantee  from  the 
payment  of  it.  And  it  is  also  usual  to  endorse  a  receipt  for  the 
consideration,  where  it  b  pecuniary,  on  the  back  of  the  deed, 
which  should  he  signed  by  the  party  who  receives  the  money. 

29.  The  aext  thmg  is  the  grant  or  release  by  which  the 
lands  are  transferred.  The  technical  words,  where  necessaiy, 
by  which  this  transfer  is  made,  differ  according  to  the  different 
kinds  of  conveyance,  and  have  been  already  stated. 

SO.  It  should  however  be  observed,  that  some  difference  of 
opinion  has  existed  respecting  the  necessity  of  the  word  grant. 
Sir  J.  Palmer  thought,  that  in  a  deed  to  pass  an  inheritance, 
where  there  was  a  common  in  gross,  the  word  grant  was  abso- 
lutely necessary  ;  for  it  could  not  pass  by  the  livery  :  from 
which  it  was  supposed  that  incorporeal  hereditaments,  severed 
from  the  inheritance,  could  only  pass  by  the  vrdrd  grmnt.  This 
must  however  be  confined  to  fet^ments  ;  for  in  conveyances  de- 
rived from  the  statute  of  uses,  advowsons,  commons,  and  all 
other  incorporeal  hereditaments,  may  be  conveyed  without  the 
word  gratU. 

31.  When  anything  is  granted,  all  the  means  to  attun  it, 
and  all  the  fruits  and  effect  of  it,  are  also  granted,  and  will 
pass  incfcwioe,  together  with  the  *thing  itself,  without  the  words 
eumpeirtktantm :  foritisa  ma»m,  eui  cunque  aRquid  cancediiur^ 
etiam  et  id  sine  quo  res  ^sa  nan  esse  potuli. 

S&.  Thus  if  a  person  grants  a  piece  of  ground  in  the  middlft 
of  his  estate  ;  be  at  the  same  time  impliedly  grants  a  way  to  it, 
and  the  grantee  may  pass  over  the  land  of  the  grantor  fixr  that 
purpose,  without  being  guilty  of  a  trespass. 

m  Huntingdon,  etal.  V.  Havens,  6.  Johns.  Cha.  R©p.  23. 
(S)  Garwood  ¥;  DttBtts,  4  Bum.  314. 
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38.  The  grant  or  release  is  immediately  followed  by  the  de-  ^f^^^^\^?^ 
scription  of  the  thiDgs  granted,  which  cannot  be  too  minute  and  granted, 
accurate.  Every  thing  intended  to  be  conveyed  should  be  par- 
ticularly mentioned,  and  set  down  in  its  proper  order  ;  such  as 
manors,  messuages,  farms,  lands,  tenements}  and  hereditaments ; 
all  which  should  be  described  by  their  situation,  county,  hundred, 
tithing  or  vill,  hamlet  and  parish,  number  of  acres,  and  bounda- 
ries^  and  in  whose  tenure  and  occupation. 

84.  Originally  the  kingdom,  in  reference  to  civil  matters,  Lg***^** 
was  divided  into  counties,  hundreds  and  vills,  tithings,  or  town-  i  comm. 
ships  :  for  parishes  were  divisiom  only  in  reference  to  ecclesias-  ^i^- 
tical  a£fairs,  of  which  the  common  law  took  no  notice  ;  but  in 
process  of  time  parishes  became  divisions  allowed  in  reference  to 
civil  matters. 

35.  There  was  a  parish  and  also  a  vill  called  Street^  and  a  |<*^*  ▼• 
person  having  lands  in  the  vill  of  Street,  and  also  lands  in  the  ^RoU.Ab.  54. 
parish  of  Street,  but  not  within  the  vill  of  Street,  conveyed  all 

bis  lands  in  Street  It  was  resolved  that  the  lands  in  the  vill 
only  passed ;  because  when  Street  was  named  generally,  it  must 
be  understood  of  the  vill  only. 

36.  The  word  manor  has  a  very  extensive  mgnifioation  ;   for  '  '^'^'  ^  ^' 
it  will  passj  1st,  All  the  demesnes  ;  that  is,  all  the  lands  where- 
of the  lord  is  seised  within  the  manor  ;   and  also  the  freehold  of  ^ 

all  lands  held  by  *copyh(dders  or  other  customary  tenants,  to-  ^^^ 

gether  with  all  the  wastes.     2d.  All  the  services,  such  as  feal- 
ty, suit  of  court,  rents,  &c.     3d.  All  courts  baron,  courts  leet, 
with  the  fines  and  perquisites  annexed  thereto,  and  all  other  fran-  _    .  , . 
chises  that  are  parcel  of,  or  appendant  to  the  manor  at  the  tune  Rogers, 
of  the  conveyance.     The  site  and  demesnes  of  the  manor  may  Yli^'  ^  ^' 
however  be  separated  in  a  lease  from  the  manor  itself. 

37.  An  advowson  appendant  to  a  manor  will  pass  by  a  con-  Touch.  92. 
veyance  of  the  manor,  even  though  the  word  appurtenants  be 
omitted  ;  because  it  is  parcel  of  the  manor  :  but  tlmngs  which 

are  not  parcel  of  the  manor  will  not  pass  by  a  <x>nveyance  of 
the  manor  ;  unless  they  have  gotten  from  time  immemorial  a  re* 
putation  of  appendancy. 

88.  Lands  held  in  fee  simple  of  a  manor,  are  not  conndered  ^  ^^^*  324  h. 
as  parcel  of  the  manor,  although  the  rents  and  services  issuing 
out  of  such  lands  are  parcel  of  a*  manor.    But  where  lands  ^ 
which  orignMdly  constituted  part  of  the  demesnes  of  a  manor 
are  granted  out  for  life  or  in  tail,  the  reversion  remains  parcel 
of  the  manor,  and  will  pass  by  a  conveyance  of  the  inaiior  ;  for, 
as  Mr.  Pigot  dbserves,  when  a  person  is  seised  of  a  Biaoor  and  lUcov.  49. 
demesnes  in  possession,  and  makes   a  lease  /or  life,  and  parts 
with  the  possession  of  what  he  so  leases.;  in  lieu  of  the  possession 
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he  has  the  reversion  and  services,  which  are  annexed  to  the 

nor,  and  constitute  a  part  of  it ;  and  the  reversion  and  servic^es 

naturally  follow  the  right  and  nature  of  the  land. 
Case"  Dy«r        ^^'  ^  court  baron  being  incident  to  a  manor  of  comnion 
288.  Cro.        right,  the  manor  cannot  be  granted  by  a  private  person,  with  an 
Eiiz.  792.      ^  exception  of  the  court  baron  and  its  perqai^tes  ;  but  may  be  ao 

granted  by  the  King. 
^  ^at  *^^*  I^  ^^^  '^^^^  stated,  that  although  many  manors  have 

Dissert  c.  3.  ^^^^  destroyed,   yet  they  still  contmue  to  be  caUed   manors^ 
1 49.  though  in  fact  they  are  only  reputed  manors  ;  and  a  reputed 

6  *  fUp'  66  **'  laanor  will  pass  in  a  conveyance  by  the  word  manor. 

41.  The  word  hundred  will  only  pass  the  franchise^  not  the 
Bars  ▼.  Bird,  lands  lyiiig  within  the  hundred. 
9?.  Wms.  ^2.  The  word  messuage  is  synonimous  with  dwelling  house  ; 

.andagrantof  a  messuage  with  the  appurtenances  will  not  only 
8adth^Mar-  P^^^  ^  house,  but  all  buildings  attached  or  adjoining  to  it  ;  as 
tin,  S  Sauna,  also  its  curtilage,  garden,  and  orchard  ;  together  with  the  dose 
^^'  in  which  the  house  is  built.     But  if  a  greater  quantity  of  land 

has  been  usually  occupied  with  the  house  yet  it  will  not  pas& 
1 1nst  s  a  ^^'  '^^^  word  farm  comprehends  many  things  ;  for  by  the 
Toach.  93.      conveyance  of  a  farm  will  pass  a  messuage,  arable  land,  mea* 

dow,  pasture,  wood,  &c.,  thereto  belonging,  or  therewith  used  ; 

because  this  word  properly  signifies  a  messuage,  with  a  quantity 

of  demesnes  thereto  belonging. 
(2Binn.t34.)      ^^   rpj^^  ^^^  ^^^^^  Strictly  taken,  only  signifies  arable  land. 

For  in  the  ancient  pr(BC^€«  we  constantly  find  the  words,  terra, 
pratunij  etptutwra;  land,  meadow,  and  pasture.  But  this  con- 
fined meaning  of  the  word  land  was  only  adopted  when  used  in 
1  Inst.  4  a.  a  prmcipe^  in  an  adversary  suit ;  for  Lord  Coke  says,  land,  in 
the  legal  signification,  comprehends  any  ground,  soil,  or  earth 
whatever,  as  meadows,  pastures,  woods,  moors,  waters,  marsh* 
es,  furzes,  heaths  ;  and  that  it  also  includes  all  castles,  housesi 
and  other  buildings  thereon  ;  which  will  pass  with  it 
^  45.  Land  is  often  described  accordmg  to  its  admeasurement ; 

Taylor,  Cro.   and  in  that  case  the  acres  shall  be  taken  according  to  the  esti- 
Eiiz.  656.        mation  of  the  country  in   *which  it  Kes  ;  not  accor^g  to  the 
^^"  statute  de  terrii  memurandis.    But  where  a  person  has  a  close 

^  containing  SO  acres  of  land  by  estim'ationi  but  which  in  reality 

Tadcattio*  is  not  18,  and  he  grants  10  acres  of  that  cloto  to  another,  the 
PopiL  65.  grantee  shall  have  them  according  to  statute  measure  ;  because 
those  acres  were  not  known  by  parcels,  or  by  metes  and  bounds. 
46.  ¥niere  a  person  has  a  moveable  estate  of  inheritance  in 
13  acres  of  land,  parcel  of  a  meadow  of  80  acres,  he  may  convey 
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it  by  the  description  of  IS  acres,  lying  within  the  meadow  of 
80  acres,  without  bounding  or  describing  it  in  certainty. 

47.  If  a  person  grants  to  another  ;the  profit  of  certain  lands,  ^  ^"•**  ^  *• 
and  makes  livery  of  seisin  aectmdum  fi^rmam  chartoRf  the  land  it- 

self  will  pass,  together  with  the  vesture,  herbage,  trees,  mines  : 
for  what  is  the  land  but  the  profits  thereofl 

48.  If  a  man  seised  of  several  acres  of  wood,  grants  to  an-  ^^f^^* 
other  omnes  bowos  suoe^  all  his  woods ;  not  only  the  woods 
growing  upon  the  luid  pass,  but  the  land  itself;  for  boseoe  not 
only  includes  the  trees,  but  also  the  land  whereupon  they  grow. 

49.  If  a  man  grants  all  his  pastures,  the .  land  employed  in  Utm, 
the  feeding  of  beasts  will  pass  ;  as  also  such  pastures  and.  feed* 
ings  as  the  grantor  has  in  another  man's  soil.     And  if  a  persop 
grants  omnia  prata  fuo,  all  his  meadows,  the  land  itself  of  that 
kind  will  pass. 

50.  Lord   Coke  says,  a  grant  of  vesturam  terra    will  not  W.  n.  i. 
pass  the  soil ;  but  pnly  the  corn,  grass,  and  underwood.     This 

has  been  doubted ;  and  j(  has  been  contended,  that  the  words 
vesture  of  lands^  means  all  the  profits. 

51.  Where  a  person  has  a  forest,  park,  chase,  vivary,  and  la.  5  fr. 
warren,   in  his  own  ground,   and  grants  them  away ;  not  only 

the  privilege  and  franchise,  *bttt  the  land  itself  passes  ;  for  they  *  8S3 

I  are  compound. 

I      5S.  If  a  person  grants  aquam  suatOy  the  soil  will  not  pass ;  I^-  ^  b. 
I  but  only  the  right  of  fishing  in  that  water :  for  the  proper  words, 
I  in  that  case,  to  pass  the  soil,  would  be,  so  many  acres  of  land 
*  oqtM  coopertasy  covered  with  water.     But  the  word  etagnumy  or 

pool,  will  pass  both  the  water  and  the  land. 

•   Tit   22   I  2 

53.  It  has  been  stated,  that  tithes  will  not  pass  under  the  de- 
nomination of  land ;  and  that  a  release  of  all  claims  arising  out 
of  lands  would  not  affect  them  ;  so  that  they  can  only  be  convey- 
e  J  by  the  word  tithes. 

54.  The  word  tenement  is  of  greater  extent  than  any  that  has  1  lD«t.  S  a.^ 
been  mentioned :  for  though  in  its  usual  acceptation  it  is  only 
applied  to  houses  and  other  buildings ;  yet  in  its  oiiginal,  prop- 
er, and  legal  sense,  it  signifies  every  thmg  that  may  be  holden, 
provided  it  be  of  a  permanent  nature  ;  whether  4t  be  of  a  substan- 
tial and  sensible,  or  of  an  unsubstantial  ideal  kind.     Thus,  the 

words  Uberum  tenementumy  or  frank  tenement,  are  applicable^ 

nolgiily  to  land,  but  also  to  rents,  commons,  offices,  and  the 

like. 

.    55.  The  word  hereditament  is  much  the  largest  and  most  1  Tnat  6  a. 

comprehensive  one  used  in  deeds  ;  for  it  includes  not  only  lands  hum!'!.   ^  " 

and  tenements,*  but  also  whatever  may  be  inherited  ;  be  it  corpo-  3  auc  as, 

real  or  incorporeal,  real,  personal  or  mixed.    Tbiu»  an  heir- 
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loom,  or  piece  of  furoiture,  ii^iich  by  custom  descends  to  the 
heir,  together  with  a  house,  is  neither  land  nor  tenement,  but  a 
mere  moveable ;  yet  being  inheritable,  it  is  comprised  under  tbs 
general  word  hereditament.  And  so  a  condition,  the  benefit  of 
which  may  descend  to  a  person  from  his  ancestor,  is  abo  sa 
hereditament. 

*66.  Notwithstanding  the  maxim  ctyut  est  solwnf  &c.,  a  lease 
of  a  yard  wHl  not  pass  &  cellar,  situated  under  that  yard ;  if  it 
can  be  shown  by  evidence  that  the  cellar  was  not  intended  to  be 
demised. 

The  words,  all  lands  and  meadows  to  the  said  messuage  or 
mill  belonging,  or  used,  occuped,  or  enjoyed,  or  deemed,  taken, 
or  accepted  as  part  thereof,  inserted  in  a  release,  have  been  beU 
to  pass  leasehold,  as  well  as  freehold  lands. 

57.  In  consequence  of  the  maxim,  id  cerium  eet  quod  certwn 
reddi  |N>(e^<,  lands  will  pass  in  a  deed  by  the  words,— -all  that 
the  estate  in  the  tenure  of  J.  6.,  or  all  thatestate  which  descend- 
ed to  the  grantor  from  J.  S.,  or  all  t^  grantor's  lands  in  the 
county  of  B.  And  it  is  very  common^  after  a  parlicalar  de- 
scription of  the  estates  intended  to  be  granted,  to  insert  the 
words;  and  all  other  the  messuages,  &c.  of  the  said  A.  B.  in 
the  county  of  C. 

58.  Lord  Bacon  says,  veritae  nominis  tollU  errorem  demem- 
straUonie.  And  therefore, .  if  lands  are  desoribed,  in  the  first 
instance,  by  their  proper  name  ;  as  the  manor  'o[  Dale  ;  or  by 
their  abuttals,  as  a  dose  of  pasture  bounded  on  the  east  by 
Endsdenwood,  on  the  south  by^  &c. ;  or  if  the  general  boundary 
b  mentioned,  and  the  grantor  has  no  other  lands  in  the  same 
precinct ;  or  if  the  lands  are  described  by  their  appendaney  to 
other  lands  more  notorious,  as  parcel  of  the  manor  of  A* ;  in  aU 
these  cases,  if  there  be  an  error  in  any  addition  made  to  these 
names  or  descriptions,  it  will  have  no  effect 

59.  Thus,  if  a  person  grants  his  close  called  Dale,  in  the 
parish  of  Hurst,  in  the  county  of  Hants,  and  the  parish  extends 
into  the  county  of  Berks,  and  the  whole  close  of  Dale  lies  in  the 
county  of  Berks  ;  yet,  ^because  the  parcel  is  especially  named, 
the  falsity  of  the  addition  hurtetb  not. 

60.  In  a  case  reported  by  Plowden,  where  a  lease  was  made  of 
all  that  the  farm  of  Brosley,  then  in  the  tenure  and  occupation 
of  R.  Wilcox  ;  which  was  not  the  fact;  the  Court  saaij^  that 
the  word  farm  had  a  certainty  in  itself :  and  when  the  descrip- 
tion went  farther,  and  said,  in  the  tenure  and  occupation  of  R. 
Wilcox,  this  was  of  no  effect ;  for  if  it  was  not  in  his  tenure 
and  occupation,  yet  it  should  pass :  because  there  was  a  certain- 
ty  in  the  thing  demised,  viz.  the  farm  of  Brosley ;  and  so  ano- 
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ther  certainty  put  to  a  thing  which  was  certain  enough  before, 
was  of  no  manner  of  effect 

61.  But  if  there  is  an  error  in  the  principal  description  of 
the  thing  intended  to  be  granted,  though  there  be  no  error  in 
the  addition,  nothing  will  pass.     Thus,  Lord  Bacon  says,  if  a 
person  grants  tenementum  suumf  or  omnia  Senementa  sua^  in  the  '^'^-  ^^^ 
parish  of  St.  B.  without  Aldgate,  where  in  truth  it  is  without 
Bishopsgate,  m  tenura  GulUlmi  Jl.,  which  is  true,  yet  the  grant  ^     .  , 
w^ill  be  void  :  because  that  which  sounds  in  denomination  is  Cate, 
false,  which  is  the  more  worthy  ;  and  that  which  sounds  in  ad-  h^^^jS', 
ditioa  is  true,  which  is  the  less.     And  though  the  words,  in 
teniara  OtiHelmi  d9.,  which  is  true,  had  been  first  placed,  yet  it 
had  been  all  one.(l) 

62.  Where  words  of  addition  are  mistaken,  and  contrary  to  (i  Johns^ 
the  real  fact,  they  will  not  even  operate  a  as  restriction  on  the  ^j*^  ^P* 
precedmg  words. 

63.  A  corporation  demised,    in  these   words — all  that  their  1^^^^* 
glebe  land  lying  in  Chesterton,  viz.  78  acres  of  land,  and  al-  Cro.  Car. 
so  the  demesnes  of  the  said  78  acres,  with  all  the  tithes  of  the  ^^^: 
said  parish  of  Chesterton,  and  also  the  tithes  of  the  said  78 

acres  ;  all  which  lately  were  *in  the  occupation  of  Margaret  '^^ 

Peto  deceased.     The  tithes  of  the  lands  demised  never  were  in 

the  occupation  of  Margaret  Peto ;  and  the  question  was,  wheth- 

er  they  passed  to  the  lessee.     It  was  urged  for  the  plaintiff  that 

the  words,  in  the  occupation  of  M.  Peto,  were  a  clause  of  re-. 

striction,  which  showed  an  intent  that  nothing  should  pass  but 

vtrhat  was  in  her  occupation.     But  all  the  Judges  held  the  lease 

good,  and  no  restriction  of  the  first  words,  because  there  were 

three  distinct  clauses  before.     1^.  The  grant  of  the  78  acres  of 

glebe.     2o.  The  grant  of  the  tithes.    3"^.  The  grant  of  the 

tithes  of  the  78  acres  of  glebe  :  which  were  all  distinct  several 

cbuses  by  themselves.     And  the  clause,  all  which,  &c.,  did  not 

depend  on  any  of-  them  ;  for  the  words,  *^  which  were,  &c.'* 

was  a  restriction  only,  when  the  clause  was  general,  and  was 

all  but  one  and  the  same  sentence  ;  and  not  ended  or  certain 

before  the  end  of  the  sentence.     But  where  the  clause  was  not 

in  one  entire  sentence,  but  distinct  and  disjoined  ftom  the  other, 

as  here  it  was,  there  could  not  be  any  restriction.     Also  this 

being  in  the  case  of  a  common  perscna,  addition  of  a  false  thing ; 

viz.  false  possession,  shall  never  hurt  the  grant :  for  the  addi* 

tioQ  of  a  falsity  shall  never  hurt,  where  there  is  any  manner  of 

certainty  before.     Wherefore  they  all  concluded  that  the  grant 

was  good  ;  and  observed,  that  though  the  words  **  which  were 

(I)  If  a  deed  correctly  dea^riba  land  by  ita  qaantitieB  and  occupiert,  thoagH 
it  describe  it  ai  beiog  in  a  parish  in  wfaicli  H  ie  not,  tha  land  ebaU  pa««  by 
the  deed.  S  Taunt.  Rep.  S07. 
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in  the  tenure  of  M.  P.**  "when  they  are  In  one  and  1^ 
same  sentence,  may  be  construed  to  be  a  restriction  ;  jet  te 
these  words,  **  M  which  were,  &c.^  the  word  all,  so  disjomed, 
could  Hot  be  a  re^rictlon,  but  an  explanation. 

64.  Where  the  lands  are  first  described  genertlljs  and  mftcr- 
^ards  ^  pattictilat  description  id  added,  that  sbril  reatnam  the 
^eher&l  words.  Thus  if  a  man  'grants  aH  bk  lands  m  D. 
Which  he  has  t)y  the  gift  and  iboffment  of  J.  S.  toothmg  w9I 
pass  but  lands  of  th6  gift  and  feoffment  of  J.  S.  Bat  if  he  had 
granted  all  his  lands  in  D.  called  N.,  which  was  the  estate  of  J. 
^.,  ther6  the  lands  called  N.  shall  pass  though  they  never  were 
the  estate  of  J.  S. 

65.  The  next  clause  usually  inserted  ill  the  premiaes  of  i 
deed,  whete  the  fee  simple  is  conveyed;  is,  ^*  together  with  aB 
deeds,  evidences,  and  writings,  &c.''  For  although  in  general, 
deeds  follow  the  land,  and  a  purchaser  in  fee,  without  warranty, 
is  entitled  to  them,  though  not  particularly  granted,  yet  it  is  not 
amiss  to  insert  this  clause.  And  in  conveyances  to  uses,  it  ought 
^ever  to  be  omitted,  because  in  that  case  there  is  a  doubt  whetk- 
tT  the  deeds  pass  to  the  releasees  touses,  or  to  the  cestui  que  use. 

S6.  In  Lord  Buckhurst^  case  it  was  resolved;  that  if  a  per- 
son made  a  feofiVnent  with  warranty,  by  which  he  was  bound  to 
render  in  Value,  there,  withotit  an  express  grant,  the  feoffee 
should  xtot  havt  the  charter  that  comprehended  warranty^  upoa 
Which  the  feoffor  might  have  his  warranty  paramount 

6*^.  The  next  clause  in  the  premises  of  a  deed  is  that  whereby 
the  grantot  excepts  something  out  of  that  which  he  has  before 
granted ;  by  which  means  it  does  not  pass  by  the  grant,  and  is 
severfed  from  the  thing  granted. 

68.  iThe  following  circumstances  are  necessary  to  make  a 
Kood  exception.  P.  Ittaustbe  made  by  apt  words.  ft°.  The 
thing  excepted  inust  be  part  of  the  thing  previously  granted, 
and  not  bf  any  otlier  thing.  S^  It  must  only  be  a  part  of  the 
^ng^nted;  fot  if  the  exception  extends  to  the  whole,  itwiB 
be  Void.  4^  It  must  be  of  such  a  thing,  as  is  severable  from  the 
tiling  granted ;  and  not  an  inseparable  *interest,  or  incident 
5^.  It  tnurt  be  of  such  a  thing  as  that  he  who  excepts  may  retain 
ft.  6  .  It  mtrst  be  of  a  particular  thing  out  of  a  general  one  ; 
not  a  particular  thing  out  of  a  particular  one.  7^.  It  must  he 
*ceHalnly  described  and  set  down. 

69.  With  re^ct  to  the  habendumy  its  office  is  only  to  Haait 
the  trertainty  of  the  estate  granted ;  therefore  no  person  can 
take  an  immediate  estate  by  the  hahendtm  of  a  deed,  where  he 
is  not  named  in  the  prembes  ;  for  it  is  in  the  premises  of  a  deed 
that  the  thing  b  w^Uy  -granted.  * 

70.  If  land  be  given  to  J.  S.  habendum^  to  him  and  a  stran- 
ger,  for  a  certain  estate ;  this  is  void  as  to  the  stranger,  be* 
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cause  be  waa  not  mentioned  in  the  premise? :  and  when  J.  B«  s  Roll.  Ah, 
dies,  there  will  be  no  occupancy  ;  for  the  grant  to  the  stranger  ^•. 
in  the  habendwn  was  intended  an  estate  to  IXm^  and  not  as  a  liqu-  ^ .  Hpbio^ 
tation  of  the  estate  of  J.  S.  ainte,  ch.  IS. 

I  30 

.    71.  There  are,  however,  some  exceptions  to  this  rulf.  1<=>.  If 

lands  are  given  in  frank  marriage,  the  wife,  who  is  the  object  of  i  last,  si  a. 

the  gift,  may  take  by  the  hahendumt  though  pot  named  in  tb^ 

premises.     2^.  A  person  not  named  in  the  premises  may  take 

an  estate  in  remainder  by  the  hahendxm,  3^^  If  no  name  what-  ><^^^i  <^*  ^ 

ever  be  mentioned  in  the  premises,  then  a  person  named  in  the  Touch.  75- 

habendum  may  take.  l  io't-  7  a. 

72.  There  is  a  case  where  the  two  Ch.  Justices  and  the  Ch.  ^* 
3aron  certified  to  the  Chancellor  that  a  lease  was  good|  though 
the  lessee  was  only  named  in  the  habenidum. 

73.  In  declarations  of  uses,  a  use  may  be  declared  in  the  h(h 
hendum  to  a  person  to  whom  no  estate  is  granted  in  the  premises* 

74.  Sir  T.   B.,  by  indenture   between  Wm  and   John  and  S*iawet» 
George  Sammes,  bargained,  sold,  and  enfeoffed  *to  John  Sam-  is  a^p.  ss. 
mes  to  hold  to  the  said  John  and  Oeorge  Sammes,  their  beir^  «  329 
and  assigns,  to  the  use  of  them  and  their  heirs  for  ever.     Resol- 
ved, that  although  the  feoffment  was  good  only  to  John  and  his 

heirs,  yet  the  use  limited  to  John  and  Geoi^ge  and  their  beirSf 
was  good  ;  because  the  seisin  of  John  was  ^uffiqieipit  to  serve  the 
.use  declared  to  George. 

75.  Nothing  can  be  limited  in  the  habendum  of  a  deed,  which  *  ^*  ^^ 
bas  not  been  given  in  the  premises ;  because  the  premises  being  76.' 

the  part  of «  deed  in  which  the  thing  is  granted,  it  follows  that  O  ^^^  1^ 
the  hubendumy  which  is  only  used  for  the  purpose  of  limiting  the  sMait.*  R^ 
certainty  of  the  estate,  cannot  increase  the  gift  ;  for  in  that  case  i'^^^) 
the  grantee  would  in  fact  take  a  thing  which  was  never  giv^n  to 
bim. 

76.  Thus  if  a  person  grants  a  manpr,  habendum  tin«  ^wa 
another  manor,  or  una  cum  adtocaHone  of  another  manor|  this  is  s  Ron.  Ab. 
not  good ;  because  it  was  not  included  in  the  pres^isea.     But  if     * 

a  thing  is  comprehended  in  the  premises,  and  has  anptber  name  pi^^j.  157. 
in  the  habendum^  the  habendum  is  good  :  as  if  the  nomination  of 
an  advowson  _is  granted,  hiAend^m  the  advowson,  it  is  good, 
though  it  varies  in  name ;  for  it  is  one  and  the  samf  thing. 

77.  Wh^re  the  habenUvm  is  repugnai^t  and  contimry  to  th# 
pfsnuMSy  it  is  void,  and  the  grantee  wi)l  tak^  the  estate  givep  Void  wbea 
in  the  prMiises.    This  is  a  consequence  of  the  rule  already  stat**  {i^^^^m^. 
ed,  that  deeds  shall  be  construed  most  strongly  against  the  gran^  c.  19. 1 IS. 
tor ;  dierefore  that  he  (Aall  not  be  dlowed  to  eontradiot  or  re- 
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t  Rep.  SS  b. 


%  iDtt.  t<>9  0.  tract,  by  any  subsequent  part  of  the  deed,  the  gift  raade  in  the 

8  Rep*  66  6» 

'^  premises, 

ripwd.  153.  78.  Thus  if  lands  are  given  in  the  premises  of  a  deed  to  A. 
and  his  heirs,  habendum  to  A.  for  life  ;  the  habendum  is  Toid ; 
•  830  because  it  is  utterly  repugnant  to,  *and  irreconcilable  with  the 
premises.  (1)  So  if  the  grant  were  to  two  persons,  habendum 
to  the  one  for  life,  remainder  to  the  other  for  life,  it  weuM  be 
void  :  because  by  the  premises  the  grantees  were  joint  teaanls ; 
so  the  habendum  would  sever  the  jointure,  and  make  the  one  to 
have  the  whole  during  his  life,  and  the  other  to  have  the  whde 
after  him, 

79.  In  the  case  of  things  which  derive  their  effect  from  the 
delivery  of  the  deed,  without  other  ceremony,  and  which  lie  in 
grant ;  there  the  habendum,  if  repugnant  to  the  premises,  if 
void  :  as  if  a  man  grants  rent  or  common  out  of  his  land,  in  the 
premises  of  a  deed,  to  one  and  his  heirs,  habendum  to  the  gran- 
tee for  years,  or  for  life,  the  habendum  is  repugnant  and  Toid  ; 
for  an  estate  in  fee  passed  in  the  premises,  by  the  delivery  <^tbe 
deed. 

90.  But  where  a  ceremony  is  requisite  to  the  perfection  of  the 
estate  limited  by  the  premises  ;  and  nothing  more  than  the 
mere  delivery  of  the  deed  is  required  to  the  perfection  of  the 
estate  limited  by  the  h<ibendum  ;  there,  although  the  habendum  be 
of  a  lesser  estate  than  is  mentioned  in  the  premises}  if  the  cer- 
emony is  not  performed,  it  shall  stand. 

81.  A  person  by  indenture  covenanted,  granted,  and  demised, 
and  to  farm  let,  certain  lands  to  A.  B.  and  A^  her  son,  and  to 
the  heirs  of  the  said  A.  ;  habendum  to  them  from  the  date  of 
the  same  indenture  until  the  end  of  99  years  :  no  livery  of  seis- 
in was  made.  It  was  resolved,  that  as  livery  of  seisin  was  ne- 
cessary to  perfect  the  estate  lunited  in  fee,  nothing  would  have 
passed  but  an  estate  at  will,  if  the  deed  had  not  gone  farther  : 
but  as  an  estate  for  years  was  limited  in  the  habendum^  that  was 
good  presently,  by  the  delivery  of  the  deed.  And  so  it  appear, 
ed  to  *have  been  the  intention  of  the.  parties  that  the  deed  should 
take  effect  by  the  delivery. 

82.  There  are,  however,  several  cases  where  the  habe$idum  is 
-  theai  •^^^^^  ^  abridge,  or  rather  qualify  the  premises  ;  tor  we  have 
8  Rep.  164  6!  ^^^^  ^^^  where  a  deed  first  speaks  in  general  words,  and  after- 
»ot9,  e.  10^  wards  descends  to  special  ones,  if  the  special  words  s^ree  with 
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Case, 
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But  may 
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qualify  and 
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the  general  ones,  the  deed  shall  be  intended  accordbg  to  the 
special  words. 


0)  1  Serg.  and  Rawle,  380.  Den,  dem.  Ward  v.  Waid,  Martin's  N.  Car.  Repoiti^  tt. 
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85.  Thus  where  no  estate  is  limited  in  the  premises,  and  an  '  l"'*-  '^o* 
ezpr«8S  estate  for  years  is  limited  in  the  habendum,  this  will        ^' 
qusJify  and  abridge  the  general  intendment  of  the  premises,  by 

in^faich  an  estate  for  life  would  otherwise  have  passed. 

84.  If  lands  are  given  in  the  premises  to  A.  and  his  heirs,  s  R«p.  154  &. 
hcUpendum  to  him  and  the  heirs  of  his  body,  he  will  only  take  an  Tbarman^f 
estate  tail ;  because  the  habendum  may  qualify  and  restrain  the  |  Ho{i,  xb, 
g^eneral  import  of  the  word  heirs.  68. 

86.  Where  lands  were  granted  to  A.  and  his  heirs,   habendum  piuworih  t. 
to  him  and  his  heirs  for  three  Uvea  ;  the  habendum  was  con-  l^yett, 
Btrued  so  as  to  abridge  the  estate  given  in  the  premises,  to  an  ' 
estate  for  three  lives. 

86..  If  a  lease  be  made  to  two  persons,  habendum  the  onennitisSfr. 
moiety  to  the  one,  and  the  other  moiety  to  the  other,  the  haben* 
dum  makes  them  tenants  in  common ;  whereas  by  the  premises 
they  were  jofait  tenants. 

87.  The  estate  given  in  the  premises  may  be  enlarged  by  the  1 1^,1^  299  «. 
habendum  ;  thus  where  an  estate  is  given  in  the  premises  to  the 
grantee  for  life,  habendum  to  him  and  his  heirs,  the  grantee  will 

take  an  estate  in  fee. 

88.  Where  the  premises  and  the  habendum  of  a  deed  are  Somotioiei 
equally  clear,  the  former  will  not  be  controlled  *by  the  latter,  Jroiudby  tht 
but  both  will  be  allowed  to  have  an  operation  ;  it  being  a  rule,  Pramisot. 
that  a  deed  shall  be  construed  in  such  a  manner  as  that  each  *  33S 
part  maybe  effectual,  if  they  can  stand  together.                            i^^i^  ^^  l^^ 

89.  Thus  if  lands  are  given  in  the  premises  to  a  person  and  |&. 

the  heirs  of  his  body,  habendum  to  him  and  his  heirs,  he  will  take  |  ingf/^i^.  ' 
an  estate  tail,  with  a  fee  simple  expectant* 

90.  Lands  were  given  to  husband  and  wife,  and  to  their  heirs,  ToDmant. 
Aafrendiim  to  them  and  the  heirs  of  their  bodies.     It  was  beld  ^^^[^^'^^'['4.7^^ 
that  the  grantees  took  an  estate  tail,  with  a  fee  simple  expec- 
tant.    Mr.   Hargrave  has  observed,  that  this  case  was  attended 

with  circumstances  particularly  showing  an  intention  to  pass 
both  :  for  there  was  a  reservation  of  tenure  to  the  lord  para- 
mount, which  could  not  be,  if  only  ^n  estate  tail  passed  to  the 
donee,  and  the  reversion  had  remained  in  the  donor,  for  then  the  J^^-  ^*  ^  ^' 
tenure  must  have  been  of  the  donor. 

91.  The  words  inserted  ia  the  habendum  for  the  purpose  of- Jf^^r^'?^ 
showing  the  quantity  of  estate  intended  to  be  given,  are  called  andparcbaie. 
words  of  linutation ;  in  contradistinction  to  the  words  m  the 
premises  by  which  the  lands  are  given,  and  which  are  called 
words  of  purchase.     Thus  Mr.   Feame  says—"  In  general,  ^^*"  ^f™' 
words  of  purchase  are  those  by  which,  taken  absolutely,  without  4Ui  edit 
reference  to  or  connexion  with  any  other  words,  the  estate  first 
attaches,  or  is  considered  as  commencing  in  the  person  describe  . 


Idem.  107. 
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ed  bj  them  :  whilst  words  of  limitetion  operate  by  FefeveBe#  to 
or  eonnexioB  with  other  words,  and  extend  or  modiily  tbo  eatmto 
^ven  bj  those  other  words*'* 

92.  Mr.   Fearae  had  prevbualy  obserredt  that  "  when  the 
#  S3S         vord  heirs,  &.c.  operates  only  to  expand  an  estate  in  the  ances- 
tor, so  as  to  let  the  bdlrs  ^described  into  its  extent,  and  eatitle 
them  to  take  derivatively,  through  or  from  lum,  as  the  root  dC 
succession,  or  person  in  whom  the  estate  is  considered  as   com* 
menciog,  they  are  properly  words,  of  limitation.     But  wUeii  thej 
operate  only  to  give  the  estate  imported  by  them  to  the  heirs  de- 
scribed, originally,  and  as  the  persons  in  whom  that  estate  is 
considered  as  commencing,  and  not  derivatively  irom  or  through 
the  ancestor,  they  are  properly  words  of  purchase." 

93.  In  some  cases  the  same  words  operate  as  words  of  pur« 
chase,  and  also  as  words  of  limitation-  Thus  Lord  Coke  says, 
where  a  remainder  is  limited  to  the  right  heirs  of  B.,  it  need 
not  be  said,  and  to  their  heirs  ;  for  being  pUirally  limited,  it 
includes  a  fee  simple  ;  and  yet  it  rests  but  in  one  by  purchase. 

6o  where  an  estate  is  limited  to  the  heirs,  male  of  the  body 
of  A.,  the  eldest  son  of  A.  takes  by  purchase,  and  his  male  isaoe 
by  descent. 


I  loit.  10  a. 
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Constrwtum — by  v>hat  words  different   Estates    may  he    created. 


1.  Wtet  'Wi^rdB  «Mftto  %ii  Cttkte  ia 

Foe. 
19.  What  Words    create    an  Estate 

Tail. 
13.  What  Words  restrain  the   word 

Heirs. 
!KB.  limitatioB  to  A.   and  blft  BsJrs, 

with  a  Remainder  over. 
S9.  Limitation  to  a  Man  and  his  Wife, 

and  Ihe  Heirs  ol  their  Bodies. 
93.  Distinction,  between   Heirs  of  the 

Body,  and  upon  or  on    the 

Body. 
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43.  What  Words  create  an  Estate  for 

Life. 

44.  What  Words  enate  an  Bstate  for 

Years  or  at  Will. 

46.  What  Words  create  a  Joint  Ten- 
ancy. 

69.  What  Words  create  m  Tenancy  in 
Oommon. 

61.  What  Wevde  create  Cross  Re- 
mainder. 

67.  Cases  of  Marriage  Articles. 


SECtlOK   1. 
•tifvm-r-r  »  What  wordt 

With  respect  to  the  words  required  to  create  an  es«  create  an 
tate  hi  fee  simple,  it  is  laid  down  by  Littleton  and  by  Lord  ^**^«  » 
Coke,  that  in  all  feoffments  and  grants  the  word  heirs  is  ab-j^^H^i^Kl^ 
solutely  necessary  for  that  purpose,  and  cannot  be  supplied  by 
any  other  word  whatever. 

2.  Mr.  Madox  contends,  that  this  doctrine  is  not  bo  ancient  Formuiare 
as  ifi  generally  supposed ;  for  that  formerly  there  were  several  oSert* 
modes  of  expression  by  which  an  estate  in  fee  simple  might 

have  been  created,   without  the  word  heirs  ;  such  as,  to  the 
feoffee  et  sidSf  ^or  suis  post  ipsuniy  or  habendum  et  jure  hasredi^         *  335 
tario  perpeluo  possidendum ;  so   that  it  is  probable  this   maxim  ^  Inst.  23  b* 
was  not  fully  established, .  till  the  prhiciplcs  of  the  feudal  law    " 
were  generally  adopted  :  in  which  it  was  a  rule,  that  the  do- 
nation of  a  feud  should  be  construed  strictly,  and  not  carried 
beyond  the  words. 

3.  The  form  of  a  gift  in  fee  shnple   in  Bracton's  time  wafi,  Bract,  17  &. 
hokeiidum  tali  et  hlBredibus  suis ;  or  tali  et  haredibus  m«,  tel 

eui  tetram  illam  dare  vel  assignare  Toluerit.  And  it  may  be 
now  laid  down  as  a  general  rule,  that  in  all  feofiinents  and 
grants  to  natural  persons,  and  also  in  all  conveyances  deriving 
their  effect  from  the  statute  of  uses,  no  word  but  the  word  heirs, 
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however  strong^  the  intention  may  appear,  will  create  an  estate 
in  fee  simple.  And  it  is  observable,  that  there  is  really  no  other 
word  in  the  English  language,  expressive  of  all  the  circumstan- 
ces which  constitute  the  idea  of  an  heir. 

4.  A  gift  to  a  man  et  heredibuSf  with  livery  of  seiain,  thongii 
the  word  sms  be  omitted,  will  pass  an  estate  in  fee  simple  :  be* 
cause  the  livery  shall  be  taken  most  strongly  against  the  feotBx. 
But  if  one  gives  land  to  two  persons,  to  hold  to  them  two^  «C 
hiBredibue^  omitting  stits,  they  only  take  an  estate  for  life,  for 
the  uncertainty. 

5.  Lord  Coke  says,  if  lands  are  given  to  a  man  and  his  hdr 
in  the  singular  number,  he  will  not  take  an  estate  in  fee.  But 
Mp.  Hargrave  observes,  that  according  to  many  authorities,  the 
word  heir,  may  be  nomen  eoUectwwn  ;  and  operate  in  the  same 
manner  as  heirs  in  the  plural  number. 

6.  It  was  determined  in  a  modern  case,  that  the  words,  to 
the  use  of  all  and  every  the  child  or  children  of  a  marrii^e, 
equally  share  and  share  alike;  if  more  than  one,  as  tenants  in 
common,  and  not  as  *  joint  tenants  ;  and  if  but  one  child,  then 
to  such  only  child,  his  or  her  heirs  or  assigns  for  ever  ;  shook! 
be  construed  so  as  to  create  an  estate  in  fee  in  all  the  children. 
The  words  "  his  or  her  heirs"  being  allowed  to  operate  as 
words  of  limitation  on  all  the  preceding  words  in  the  sentence. 

7.  The  rule  that  the  word  heirs  is  absolutely  necessary  to 
create  an  estate  in  fee  simple,  admits  of  a  few  exceptions.  Thus, 
if  a  jfather  enfeoffi  his  son,  to  hold  to  him  and  his  heirs,  and  the 
son  re-enfeoffi  the  father,  as  fully  as  the  father  enfeoffed  him,  an 
estate  in  fee  simple  will  pass  to  the  father. 

8.  If  one  coparcener  or  joint  tenant  releases  all  his  right  to 
another,  it  will  pass  a  fee,  without  the  word  heirs.  So  if  one 
coparcener  grants  a  rent  to  the  other,'  for  equality  of  pardtica, 
an  estate  in  fee  simple  in  the  rent  will  pass,  without  Ae  word 
heirs  ;  for  as  the  rent  comes  in  Keu  of  the  inheritance,  it  has  as 
strong  a  relation  to  the  inheritance  as  if  the  word  heirs  had  been 
mentioned. 

9.  Iti  releases  that  enure  by  way  of  mtiter  U  droU^  the  word 
heirs  is  not  necessary  to  create  a  fee  simple,  as  has  been  already 
stated. 

10.  In  conveyances  to  corporations,  whether  sole  or  ^gre* 
gate,  the  'word  heirs  is  not  necessary  to  create  Iei  fee  simple. 
But  the  law  makes  a  distinction  between  a  corporation  aggre- 
gate and  sole  corporation  :^  for  a  feoffment  to  a  corporation  ag- 
gregate will  pass  a  fee  without  any  words  of  limitation  ;  where* 
as  in  a  feoffment  to  a  corporation  sole,  the  word  successors  is^ 
necessary. 


V. 
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1 1.  An  estate  in  fee  will  pa^  to  the. king  without  the  wordt  '^^''• 
heirs  or  successors,  partly,  on  aecount  of  his  prerogative^  and 
partly,  because  in  judgment  of  law  the  kbg  never  dies. 

*12.  With  respect  to  the  mGords.that  are  necessary  to  create         #  ^0^ 
an  estate  tail  in  a  deed,  it  is  said  by  Lord  Coke,  that  the  word  What  Wordi 
heirs  is  as  necessary  as  in  the  case  of  a  fee  simple*    For  as  g^^K*,?  .. 
,  every  estate  tail  was  a  fee  simple  at  common  law,  and  as  no  fee  1  inat.  soo.' 
simple  could  be  created  without  the  word  heirs,  it  followed  that 
aa  estate  tail  could  not  be  created  without  that  woid.    There- 
fore, if  lands  are  given  to  a  person  et  semini  stio,  or  exUtime  vel  ^^  ^  ^' 
proUbus  de  corpore  euo  ;  to  a  man  and  to  his  seed,  or  to  the  is- 
soes  or  children  of  his  body  ;  ho  has  but  an  estate  for  life*    For  x^^Tii 
although  the  statute  de  danie  provides  that  the  will  of  the  donor  Nevil, 
shall  be  observed,  yet  that  will  and  intent  must  agree  with  the  l^f^'  ^^* 
rules  of  law.    And  it  has  been  long  setded,  that  the  word  issue  Makepeaea 
cannot  operate  in  a  deed  as  a  word  of  limitation,  so  as  to  create  com?  R^467. 
an  estate  tail.  .  4  Ves.  Jon. 

13.  No  technical  words,  however,  are  required  to  restrain  ^^^^  Words 
the  general  import  of  the  word  heirs  to  the  lineal  descendants  of  reitrain.th6 
the  grantee  ;  therefore  any  words  that  show  such  an  intention,  ^^'^  ^•'"' 
will  be  sufficient. 

14.  Thus,  Lord  Coke  says,  if  lands  be  given  toB.  et  honre*  1  lutt.  20  h. 
dibus  quos  idem  B.  de  prima  uxore  st$a  kgUime  procrearet ;  this 
is  a  good  estate  in  special  tail,  although  B.  has  no  wife  at  the 
time,  without  the  words  de  corpore.  So  it  was  if  lands  were 
given  to  a  man  and  to  his  heirs,  which  he  should  begpet  of  his 
wife  ;  or  to  a  man,  et  hoBredUme  de  came  mo,  or  et  hmredibue 
de  se  ;  in  all  these  cases  an  estate  tail  was  created,  though  the 
words  de  corpore  were  omitted. 

15.  Lord  Coke  also  says,  the  word  engendree,  or  begotten,  ^*3**j*^,  ^* 
may  be  omitted  ;  and  if  the  word  be  procreandie^  or  quoe  procrea^  n.  i.' 
verity  the  estate  tail  is  good  :  and  as  the  word  procreatU  shall  j 
extend  to  the  issue  begotten  afterwards ;  so  procreandie  shall  ex*' 
tend  to  the  issue  begotten  before.    But  -Lord  Hale  has  observed ' 
*on  this  passage,  that  where  the  words  were  in  posterum  pro-      .  •  333 
creandiSf  sons  born  before  shall  be  excluded,  on  account  of  ^the  Caaon^i 
peculiar  force  of  the  words  m  posterum.  8  LTin.  5. 

1 6.  Lord  'Talbot  held,  that  where  lands  were  limited  in  a  deed  Habbie-  ' 
to  C.  H.  for  life,  and  after  his  decease,  to  the  heirs  male  of  his  q^^Aj 
body  thereafter  to  be  begotten  ;  the  words  "  thereafter  to  be  Fomit,90.' 
begotten''  did  not  confine  it  to  the  issue  bom  after,  but  would         ^    . 
likewise  take  in  issue  bom  before. 

IT.  Littleton  says,  if  a  man  has  issue,  and  dies ;  and  land  i  ^* 
is  given  to  the  son  and  to  the  heirs  of  the  body  of  his  fether  be<- 
gotten,  this  is  a  good  entail,  thongh  the  father  was  dead  at  the 
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time  of  tbe  gift.    Lord  Coke  has  observed  on  tWs  passs^^  Art 
the  words,  the  Aetrt,  were  obsenrable:  for  if  the  words  W 
been  Ms  hririy  it  would  have  altered  the  case.     Therefore,  if 
lands  were  jB^Tcn  to  the  son,  and  to  his  heirs  of  the  body  of  b 
father ;  the  son  conld  not  take  as  heir  of  the  body  of  his  fethn; 
'   because  the  grant  was  to  him  and  to  his  heirs,  &c.     But  if  Aee 
were  grandfather^  father,  and  son,  and  the  father  died»  and  lasdn 
were  given  to  the  son,  and  to  the  heirs  of  the  body  of  the  graad* 
father,  this  would  be  a  good  estate  tail  in  the  son. 
1  insi  fO  «•         18,  xhe  word  heir  in  the  singular  number  may  in  a  speciaL 
*******       ease  create  an  estate  tail.    Thus  where  lands  were  given  to  a 
man  and  bis  wife,  and  to  one  heir  of  their  bodies  lawfully  be- 
gotten, and  to  one  heir  of  the  body  of  that  heir  only  ;  it  vas 
held  an  estate  taiL  (1) 
uto,  t.S0.  19.  It  has  been  stated,  that  where  lands  are  ^ven  in  the 

premises  of  a  deed  to  A.  and  his  heirs,  habendum  to  him  and  tfae 
heirs  of  his  body,  he  will  only  take  an  estate  tail     And  Lnd 
Cdce  says,  if  lands  are  given  to  B.  and  his  heirs,  if  B.  bave 
#  SS9  ^^*"  ®^  ^^  *body,  and  if  he  die  without  heirs,  that  it  shall  revwt 

to  the  donor ;  this  is  an  estate  tail, 
ut*,  e.  SO.  20.  It  has   also  been  stated,  that  where  a  person,  m  the 

I  vs.  premises  of  a  deed,  gives  lands  to  another  and  the  heirs  of  lus 

i  last  SI  0.     j^y^  habendum  to  hun  and  his  heirs  for  ever,  he  will  take  an 
estate  tail  with  a  fee  simple  expectant ;  but  if  it  be  added,  that 
tf  he  dies  without  heirs  of  his  body,  the  lands  shall  revert  to  the 
donor,  it  will  be  an  estate  tail. 
<  31^  SL  Littleton  says,  if  lands  are  given  to  a  man  and  his  hein 

jmales,  or  to  a  man  and  his  heirs  females,  the  donee  will  take  aa 
Estate  in  fee  simple ;  because  the  gift  does  not  specify  from  what 
tlan^ttb.     body  the  heirs  male  or  female  shall  issue.     And  Lord   Coke 
says,  it  was  adjudged  in  parliament,  that  where  lands  were  giv- 
en to  a  man  and  his  heirs  male,  this  was  a  fee .  simple  ;  for  the 
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Cio.  EUs.  heirs  of  his  body ;  and  for  defitult  of  such  issue,  to  O.  D.  and 
Us  heirs  male  lawfully  engendered ;  and  for  de&ult  of  such  is- 
sue, to  the  right  heirs  of  the  feoffor.  All  the  judges  were  of 
opmion,  that  6.  D.  took  an  estate  in  fee  ;  and  that  it  could  not 
be  an  estate  tail,  because  there  was  not  any  body  from  whom  his 
heir  male  should  come. 

£3.  But  if  there  be  any  other  words  in  a  gift  of  this  land, 
from  which  an  intention  to  restrain  the  generality  of  the   w<tfdi  ^ 
heirs  male,  to  the  body  of  the  grantee,  can  be  inferred,  such  gift 
will  be  construed  to  pass  an  estate  ta3. 

(1)  8«€  HalPi  Utuf  ▼.  yaBdegrlft,  3  Bias.  376. 
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^4.  A  feoffment  was  made  to  the  use  of  the  feoffor  for  lifet   B«Miftid*t 
remaioder  to  the  use  of  G.  B.  son  and  heir  of  the  feoffor,  and  the   7  H«p.  41. 
heirs  male  of  his  body  lawfully  begotten ;  and  for  defaidt  of  such 
issue,  to  the  ^use  of  Aden  Beresfbrd  and  of  the  heirs  male  of  *  S40 

the  said  Aden  lawfully  begotten ;  and  for  default  of  such  issue, 
&c.  The  question  was,  what  estate  Aden  took.  It  was  contend-  ^^  ^  ^' 
ed,  upon  the  authority  of  Abraham  v.  Twigg,  that  he  took  an 
estate  in  fee  simple.  But  it  was  resolved,  that  he  only  took  an 
estate  tail ;  because  there  were  words  equivalent  to  the  words  de 
eorpore. 

Lord  Ch.  J.  Willeshas  said,  that  this  case  can  hardly  be  cited   Win«t  lu 
as  an  authority  in  any  case  whatever  :  unless  a  deed  of  uses 
should  happen  to  be  penned  exactly  in  the  same  words. 

25,   It  is  laid  down  by  Hales,  Just,  arguendo^  in  4  Edw.  VI.   Limitation  to 
that  if  land  be  given  to  a  person  and  his  heirs,  and  if  the  donee   Helri^  with 
die  without  heir  of  his  body,  that  it  shall  remain  to  another  ;  Remaindtr 
this  shall  be  a  good  estate  tail,  by  the  equity  of  the  statute  ;  al-  ^^' .  _ 
though  it  be  out  of  the  words.    And  this  doctrine  is  confirmed  S4i. 
hy  several  cases. 

06.  A  feoffment  was  made  to  the  use  of  the  first  son  of  James,  i^f^^  ^^* 
who  should  have  issue  male  of  his  body,  and  to  his  heirs  ;  and 
for  want  of  such  heirs,  to  another.    This  was  held  to  be  an  es- 
tate tail. 

37.  A  feoffment  was  made  to  the  use  of  the  feoffor  for  life,  ^'^  ^* 
remainder  to  the  use  of  his  son  Thomas  and  Ins  heirs  for  ever.  Mod.  iss. 
and  for  default  of  issue  of  the  body  of  the  said  Thomas,  to  the  }.^  l^^fta. 
use  and  behoof  of  the  right  heirs  of  the  feoffor.    The  Court  said, 
the  intention  of  the  feoffor  was  plahi,  that  an  estate  in  fee  should 
not  pass  to  the  son.     It  was  no  more  than  if  a  gift  had  bdbn 
made  to  a  man  and  his  heirs,  viz.  to  the  heirs  of  hb  body :  so  that 
it  was  only  an  estate  tail. 

28.  In  a  subsequent  case,  where  a  copyhold  was  surrendered  jdu  y,  Cook, 
to  the  use  of  V.  and  A.  bis  wife,  pro  et  durante  tetmitto  vikarum  ^  ?•  Wmi. 
tttarum,  et  hccredum  et  usHgnatarum  ^prttdiotarwHi  F.  et  td.,  Upro      *    «  ^^1 
d^ctu  taiu  exitusf  to  the  use  of  the  r^ht  heirs  of  the  grantor  for 

ever  ;  it  was  held  by  Lord  Holt,  Powis  and  Powell,  that  thu  tf  as 
an  estate  in  fee  :  contrary  to  the  ophiion  of  Gould,  who  thought 
it  should  be  construed  an  estate  tail ;  that  being  the  intent  of  the 
grantor. 

29.  Littleton  says,  where  lands  are  pven  to  a  man  and  his  -ntjiiiitatidB  ts 
wife,  and  to  the  heirs  male  of  their  two  bodies  begotten  they  a  Mu  and 
have  an  estate  tail.    Lord  Coke,  in  his  comment  on  this  passage,  ^^1%  B«in  of 
says  ;  but  what  if  the  tenements  be  given  to  a  man  and  to  a  their  B^s* 
woman,  not  being  his  wife,  and  to  the  heirs  male  of  their  two  ^'^  '  ^ 
bo^es  1  They  have  also  an  estati  taili  albeit  they  be  not  mi^rried 
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at  thai  time.  And  so  it  is  if  lands  be  giTen  to  a  man  who  has  a 
wife,  and  to  a  woman  who  has  a  hnsband,  and  the  heira  of  tbeir 
two  bodies  ;  they  have  presently  an  estate  tail,  for  the  possifaSili 
that  they  may  marry. 

ao.  If  hinds  be  given  to  two  husbands  and  their  wives,  and 
to  the  heirs  of  their  bodies  begotten,  they  shall  take  a  joint  es- 
tate for  Ufe,  and  several  inheriiances  ;  viz.  the  one  husband  and 
his  wife  the  one  moiety,  and  the  other  husband  and  wife  the  o&- 
er  moiety.  And  no  cross  reminder  or  other  possibility  shall  be 
allowed  by  law,  where  it  is  once  settled,  and  has  taken  effisot 
But  if  lands  be  given  to  a  man  and  two  women,  and  the  beirs  of 
their  bodies  begotten,  they  have  a  joint  estate  for  life,  and  every 
of  them  a  several  inheritance  ;  because  they  cannot  have  one 
issue  of  their  bodies.  Neither  shall  Uiere  be,  by  any  construe- 
tion,  a  possibility  upon  a  possibility ;  viz.  that  he  shall  marry  Ae 
one  first,  and  then  the  other.  The  same  law  is,  where  kmd  b 
given  to  two  men  and  one  woman,  and  to  the  heirs  of  their  bo&s 
begotten. 

*S1.  Littleton  says,  if  lands  be  given  to  a  man  and  his  wiJfe, 
and  to  the  heirs  of  the  body  of  the  man ;  in  this  case  the  bnbfaand 
has  an  estate  in  general  taU,  and  the  wife  an  estate  for  life.  Al- 
so if  lands  be  given  to  the  husband  and  wife,  and  to  the  heiis  of 
the  husband,  which  he  shall  beget  on  the  body  of  his  wife ;  in 
this  case,  the  husband  has  an  estate  in  speml  tcdl,  and  the  wife 
but  an  estate  for  life.  And  if  the  gift  be  made  to  the  hnabaiid 
and  wife,  and  to  the  heirs  of  the  body  of  the  wife,  by  the  huaband 
begotten  ;  there  the  wife  has  an  estate  in  special  tail,  and  the 
husband  but  for  term  of  life.  But  if  lands  be  given  to  the  hus- 
band and  wife,  and  to  the  heirs  which  the  husband  shall  beget  ob 
the  body  of  the  wife ;  in  this  case,  both  of  them  have  an^estaft 
tail ;  because  the  word  heirs  is  not  limited  to  the  one,  more  than 
to  the  other. 

St.  Lord  Coke  has  observed  on  this  passage,  that  the  w<»d 
heirs  is  wmem  opermHioum  ;  to  which  of  the  donees  it  is  Itnuted, 
it  creates  an  estate  tail.  But  if  it  incline  no  more  to  the  one 
Aan  to  the  other,  then  both  do  take  :  and  therewith  accords  the 
ease  m  3  Edw.  III.,  where  Rohearhu  de  S.  dedU  Johmm  de  Ei- 
pariie  et  MatiUa  mari  ejus^  et  ho^ediktts  tptos  idem  Johawm  d^ 
carpore  tpiiua  MatildiB  proerearet^  4r^  ;  which  was  adjudged  to  be 
an  estate  m  ^tecial  tail  in  them  both  ;  because  the  estate  was 
equally  tailed  to  the  heira  of  the  baron,  as  to  the  beirs  of  ths 
wife. 

33.  In  conformity  to  the  above  cases,  it  has  long  been  estab- 
lished, that  where  a  limitation  is  made  to  the  heirs  of  the  body 
ef  the  wife,  by  the  husband  to  be  begotten,  the  wife  will  take  aa 
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estate  tail.  Bat  if  the  words  are  to  tho  hem  upon  orontbe 
body  of  the  wife,  by  the  hudband  to  be  begotten,  both  hus- 
band *and  wife  take  an  estate  tail.  And  Mr.  Feame  observes,  *  343 
that  however  %ht  or  frivolous  the  distinction  in  these  cases  be*  ^^'^' 
tween  the  word  of,  and  the  words  on  or  fry,  may  now  appear,  yet 
it  having  originaUy,  upon  principles  now  obsolete,  obtamed 
ground  in  judicial  decisions,  tlie  Courts  hold  themselves  bound  to 
observe  it 

S4.  Thus  where  a  limitation  was  to  the  husband  and  wife  Repps  v. 
for  their  lives,  remabder  to  the  first  and  other  sons  of  the  *)ody  y*^"^^» 
of  the  wife,  remainder  to  the  heirs  of  the  body  of  the  wife  by 
the  husband  to  be  begotten  ;  it  was  held  an  estate  tail  in  the 
wife.  But  the  Court  said,  if  it  had  been  to  the  heirs  which  the 
husband  should  beget  on  the  body  of  the  wife,  it  would  have  cre« 
ated  an  estate  tail  in  both  ;  for  which  was  cited  19  Hen.  YL 
75  a.,  giving  the  same  reason  as  Littleton  does ;  because  the 
word  heirs  was  indifferently  limited  to  both. 

35.  A  person,  in  conttderation  of  marriage,  covenanted  to  ^11°^^^' 
stand  seised  to  the  use  of  himself  and  his  wife  for  theur  nat-  4  Term  Rep, 
ural   lives,  and  the  life  of  the  longer  liver  of  them  ;  remainder  ^^''. 
to  the   use  of  the  heirs  on  the  body  of  the  said  wife  by  the  said 
husband  lawfully  to  be  begotten ;  and  for  default  of  such  issue, 
to  the  use  of  the  right  heirs  of  the  husband  for  ever.    A  ques- 
tion arose,  whether  this  limitation  raised  an  estate  tail  solely  in 
the  wife,  or  a  joint  estate  tail  in  the  husband  and  wife.     Mr. 
Justice  AshbuFst  said,  the  question  depended  on  positive  deter- 
minations, rather  than  on  reasoning.     If  the  words  of  limitation 
had  been— -*^  the  heirs  of  the  body  of  the  wife  by  the  husband  to  be 
begotten,*'  the  case  would  be  otherwise,  and  the  wife  would  take 
an  estate  tail ;  but  as  the  word  was  on  and  not  of  all  the  de- 
terminations were  the  other  way  ;  particularly  those  in  3  Edw. 
IIL  and  in  ^Styles  ;  and  therefore  both  husband  and  wife  took         *  ®^^ 
an   estate  tail.     If  the  Court  was  at  liberty  to  go  into  the  inten- 
tion of  the  parties,  he  should  have  been  inclined  to  have  read 
the  word  of  instead  of  on,  because  the  wife  ought  to  be  consider- 
ed as  a  purchaser,  but  they  were  tied  down  by  express  authori- 
ties.   Judgment  was  given  accordingly. 

36.  An  estate  tail  maybe  created  by  a  limitation  to  the  heirs  ^^^\^^^^^ 
of  the  body  of  A.,  provided  A.  be  dead  when  the  limitation  the  H«in  of 
takes  effect ;  and  will  vest  in  the  person  answering  the  descrip-  ^  ^^^  ^ 
tion  of  such  special  heir.    And  in  case  of  his  death  without  is- 
sue, it  will  go  to  the  person  who  would  be  entitled  to  such 
estate,  if  it  had  origmally  vested  in  the  ancestor  of  the  first 
taker. 
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37.  This  doctrine  is  founded  on  tbe  authority  of  the  follow- 
ing casein  17  Ed  w.  IL— -John  de  MandeviU,  by  his  wife  Bo* 
berge,  bad  issue  Robert  and  Maude.  M.  de  Merwell  gave  cer- 
tmn  lands  to  Roberge,  and  to  tbe  heirs  of  John  Mandeyill  her 
late  husband,  on  her  begotten.  It  was  adjudged,  that  Roberge 
had  an  estate  but  for  life,  and  the  fee  tail  vested  in  Robert, 
(heirs  of  the  body  of  his  father  being  a  good  name  of  purchase)  ; 
and  that  when  he  died  without  issue,  Maude  the  daughter  was 
tenant  in  tail,  as  heir  of  the  body  of  her  fitdier ;  per  formoM 
donu 

S8.  Mr.  Feame  observes,  that  in  ihe  case  of  a  liontetioB  fo 
the  heirs  male  of  the  body  of  A«t  the  devolution,  afler  tbe  d^ 
cease  and  failure  of  issue  male  of  the  first  special  heir  of  A.  to 
other  heirs,  equally  falling  withm  the  same  description,  has 
been  styled  a  descent  per  farinam  donL  But  this  sort  of  acqui- 
sition of,  or  sttccesrion  to,  an  entate  tail  by  tbe  heirs  male  of 
the  body  of  A.,  in  a  collateral  line  between  themselvesy  is  not 
strictly  a  descent ;  nor  does  it  operate  as  a  purchase.  It  is  not 
strictly  or  completely  a  ^descent,  because  the  estate  never  at- 
tached, or  by  possibility  could  attach,  in  the  ancestor,  or  be  de* 
rived  from  or  through  him.  It  has  not  the  effect  of  a  purchase^ 
because  the  estate  goes  in  the  same  course  of  succesMn  as  it 
would  have  •done  under  a  descent^  exclusive  of  persons  to  wtem 
it  would  have  gone,  if  the  heirs  male  had  taken  abaplutely  by 
purchase. 

39.  In  a  sulisequent  paragraph  Mr.  Feame  sayft-^**  It  seems 
in  truth  of  a  compound  or  intermediate  description,  betwixt  a 
descent  and  purchase.  In  point  of  acqtusition,  it  has  tbe  qual- 
ity of  the  latter,  as  not  being  derived  from  or  through  tbe  an- 
cestor ;  but  in  regard  to -its  course  of  devolution,  it  is  refer- 
rible  to  the  f<Mtner,  as  pursuing  the  very  same  channel  of  trans- 
missive  succession.  It  is  a  sort  of  entail  which,  though  it  first 
attaches  in  the  special  heir,  according  to  the  nature  of  the  de- 
scription, yet  termintftes  not  in  him  and  his  repreaentatives,  ef 
the  species  denoted,  but  continues  its  progress  through  the  wh<de 
race  of  heirs  described,  in  the  same  course  as  if  it  had  been  an 
estate  vested  in  tbe  ancestor,  descendible  fi^m  him  to  his  heirs  of 
that  description. 

40.  The  usual  mode  of  linuting  estates  tail  in  settlements, 
where  an  estate  for  life  is  given  to  the  ancestor,  is,  to  the  ose  of 
the  first  son  of  the  body  of  the  said  A.  B.  by  tiie  said  C.  D. 
(his  intended  wife),  and  of  the  heirs  male  of  the  body  of  such 
son  lawiully  issuing  ;  and  for  default  of  such  issue^  to  the  use  of 
the  second^  third,  and  all  and  every  other  the  son  and  sons  of 
the  body  of  &e  said  A.  B^  by  the  sidd  C.  D.  lawfully  batten ; 
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fleverally,  BucceBsively,  and  in  remainder,  one  after  another,  at 
they  and  every  of  them  shall  be  in  priority  of  birth ;  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  evei^snch  son  and  sons  lawfully  issuing ;  the  *elder  of  such  *  346 

tons,  and  the  heirs  male  of  his  body  issuing,  being  always  pre- 
ferred, and  to  take,  before  the  younger  of  the  same  sons,  and  the  ' 
heirs  male  of  his  and  their  bodies  issuing :  and  for  default  of 
auch  issue,  &c. 

41.  In  a  modem  case,  there  was  a  limitation  in  a  feofifment  2myih^' 
to  the  use  of  Nicholas  Smyth  for  life,  remainder  to  the  use  of  2  H.  Black, 
the  first  son  of  the  body  of  Nicholas  Smyth  lawfully  issuing ;  ^*P*  ^^^• 
and  for  default  of  such  issue,  to  the  use  and  behoof  of  the  second, 
third,  fourth,  and  all  and  every  other  son  and  sons  of  N.  Smyth 
lawfully  issuing,  severally  and  successively,  &c. )  and  of  the 
several  heirs  male  of  the  body  and  bodies  of  all  and  every  such 
Son  and  sons  respectively  issuing,  &c.  Upon  a  case  sent  from  . 
the  Court  of  Chancery  to  the  Court  of  Common  Pleas,  respect«» 
ing  the  estate  which  the  eldest  son  of  N.  Smyth  took  under  this 
limitation,  Lord  Chief  Justice  Eyre  said — **  I  think  this  b  one 
of  the  clearest  cases  I  ever  saw  :  there  is  a  demonstration  plain 
on  the  fiiee  of  the  feoffment,  that  it  was  the  intent  of  the  parties 
that  an  estate  tail  should  be  limited  to  the  eldest  son  of  N* 
Smyth.  The  argument  on  the  part  of  the  defendant  has  occa- 
ttonaDy  shifted  ;  sometimes  admitting  the  intent,  but  contending 
thai  the  words  used  were  not  sufficient  to  efiectuate  that  in- 
tent, which  I  thought  was  the  true,  way  of  considering  the  ques- 
tion; and  sometimes  denying  the  intent  itseUl  But  no  man 
can  read  this  deed  without  seeing  the  intent  I  have  mention- 
ed; though  by  some  strange  blunder,  the  usual  words  are 
omitted.  If^  mdeed,  it  had  stopped  at  the  limitation  to  the  first 
eon  of  Nicholas,  I  should  have  agreed  with  the  counsel  for  the  de- 
fendant ;  for  it  certainly  does  not  follow,  that  because  we  can  see 
an  intent  on  the  face  of  a  deed,  therefore  that  the  words  used  are 
^sufficient  to  effectuate  that  intent  But  the  intent  here  does  *  847 
Bot  rest  on  the  first  expressions ;  but  the  other  part  of  the  deed 
respecting  the  trusts  and  other  limitations,  refer  to  an  estate 
tail  in  the  first  son  of  N.  Smith.  The  intent  then  being  plain, 
the  question  is,  whether  we  can  find  sufficient  words?  I,  fi}r  one, 
adhere  to  the  rule  which  forbids  the  raising  estates  by  implica- 
tion in  deeds,  .and  think  that  we  ought  not  to  grant  the  same  in- 
dulgence to  inaccuracy,  in  the  construction  of  deeds,  as  we  do  in 
wills.  But  here  it  is  not  necessary  to  resort  to  implication,  or 
to  inquire  whether  the  same  latitude  is  to  be  allowed  to  conveyan- 
ces to  uses,  as  to  wills ;  for  here  there  are  strict  technical  words, 
capable  of  being  applied  to  the  limitation  of  the  first  son  of  the 
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body  of  N.  Smyth,  so  at  to  give  Urn  an  estate  tail.  The  Imi- 
tation is  to  the  first  son,  and  for  default  of  such  issue,  the  wfaois 
line  of  sons  is  taken  in,  without  any  particular  limitatkni  ts 
them,  and  the  heirs  of  their  bodies  fwmmaiim;  but  it  is  to  the  ser- 
era!  heirs  male  of  the  body  and  bodies  of  all  and  every  such  soa 
and  sons  respectively  issuing.  Fortunately  it  is  not  said,  to  the 
heirs  male  pf  the  body  and  bodies  of  such  second,  tluid»  and 
other  sons,  &c.  If  it  bad  been  so,  it  could  not  perhaps  have 
been  got  over*  But  the  limitation  is  U>  the  heirs  male  of  the 
body  and  bodies  of  every  such  son.  Now  the  case  of  Doe  v- 
»du.  Martin  is  an  authority  to  warrant  the  application  of  those  wcHds 

to  the  limitation  of  the  first  son  of  N.  Smyth,  as  well  as  to  Ae 
others.  But  this  case  is  stronger  than  Doe  v.  Martin  ;  for  h 
does  not  even  require  the  assistance  of  punctuation.  Upon  the 
whole,  therefore,  it  is  clear  that  the  plaintiff  took  an  estate  tail 
under  the  limitation  in  the  deed  to  the  first  son  of  the  body  of 
N.  Smyth.''  The  other  Judges  concurring  in  this  opinion,  the 
«  g^g  *  Court  certified  that  the  piaintifi^  who  was  the  eldest  son  of  N. 

Smyth,  took  an  estate  tail  in  the  lands  in  question. 
What  Wordi       42.  With  respect  to  *  the  words  that  are  necessary  to  create 
F^^«*  ?     t  ^^  estate  for  life,  those  usually  inserted  for  tiiat  purpose  in 
Lift.  !  deeds,  are,  to  hold  to  the  said  A.  B.  and  bis  amgns  for  and 

/  during  the  term  of  his  natural  life.     But  it  has  been  akeady 
ant«,  c.  19;     stated,  that  if  lands  are  conveyed  to  a  natural  person,  witboot 
any  words  of  limitation  whatever,  he  will  take  an  estate  for  his 
own  life  ;  unless  the  grantor  be  only  tenant  in  tail,  or  tenant 
for  his  own  life  ;  in  which  cases  the  grantee  will  take  an  estate 
for  the  life  of  the  grantor  only* 
Fitxherb«rt  ▼.      ^^'  Under  a  limitation  to  the  father  for  life,  remamder  to 
Hdathcote,     bis  issue  male,  and  for  want  of  such  issue  to  the  father  in  fee ; 
(3 Jobnt.  lUp.  Lo^  Bathurst  held  that  the  issue  only  took  estates  for  life  : 
888.   3  Binn.  in  confomity  to  the  opinion  of  Mr.  Fazakeiley  and  Mr.  WB- 

'^  braham,  to  whom  the  case  had  been  previously  referred. 

What  Wordi       44.    Estates  for  years  are  usually  created  in  deeds  by  the 
Eiutd  fw       words,   ^^  to  hold  to  the  said  A.  B.,  his  executors,  admii^stia^ 
Yean,  or  at    tors,  and  assigns,  from  the  day  of  the  date  hereof,  for  and 
*^*'  during  and  unto  the  full  end  and  term  of  twenty-one  years, 

thence  next  ensuing  and  fiilly  to  be  complete  and  ended  :"  but 
any  other  words  showing  the  intention  of  the  parties  wifl  be 
equally  effective.  ^ 
Lit  #  08.  45^  »pjjg  technical  words  for  creating  an  ests^is  at  wiU  are^ 

to  hold  to  the  said  A.  B.  at  the  will  of  the  lessor. 
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46.  With  respect  to  the  words  which  ate  necessary  to  create  ^^^^  Wordi 
an   estate  in  joint  tenancy  ;  it  has    heen  already  stated,  that  Joint 
where  lands  are  granted  to  two  or  more  persons,  excepl^husband  Tenancy, 
and  wife,  to  hold  to  them  and  their  heirs,  or  for  the  term  of      '     ' 
their  lives,  *or  for  the  term  of  another's  life  ;  without  any  re-  *  349 
fltrictive,  exclusive,  or  explanatory  words ;  all  the  persons,   to  ^  ^"■*'  ^^^  *• 
whom  the  lands  are  so  given,  take  as  joint  tenants.  (1) 

47.  A  man  conveyed  his  house  and  farm  to  trustees,  upon  cierk, ' 
trust  that  his  sisters  might  inhabit  the  house,  and  equally  di-  ^.X®™'  ^^' 
vide  the  rents  and  profits  between  them  ;  and  the  whole  to  the  Everett/ 
survivor  of  them.     Resolved,  that  this  was  a  joint  tenancy  ;  for  '  ^*-  Raym. 
although  the  words  equally  to  1)6  divided  sometimes  in  a  will  ^^  Teatee, 
make  a  tenancy  in  common,  yet  the  limitation  to  the  survivor  ^^^O 

will  oust  such  a  construction,  even  in  a  will. 

48.  In  the  case  of  Fitzberbert  v.  Heathcote,  a  limitation  to        ^ 
the  issue  male  was  held  to  create  a  joint  tenancy  for  life. 

49*  Where  the  words  of  a  settlement  were,  "  to  permit  all 
and  every  the  children  to  take  the  rents  to  them  and  their  heirs 
for  ever,"  they  took  as  joint  tenants. 

50.  A  settlement  was  made  before  marriage,  in  trust  to  per-  Stratton  r. 
xnit  the  husband  to  take  the  rents'  for  99  years,  if  he  should  so  2  Bro.  R«p. 
long  live,  and  after  his  decease,  to  permit  the  intended  wife  to  ^^ 
take  the  rents  for  her  life,  for  her  jointure  ;  and  after  the  de* 
cease  of  the  survivor  of  them,  upon  trust  to  permit  and  suffer  all 
and  every  the  child  and  children  of  the  body  of  the  husband,  by 
the  wife,  to  take  the  rents  of  the  said  premises,  to  them  and 
their  heirs  for  ever,  in  such  shares  and  proportions  as  the  hus- 
band should  apjpoint ;  and  for  want  thereof  hi  .trust  to  permit 
and  suffer  all  and  every  such  child  and  children  to  receive  and 
take  the  rents  and  profits  of  the  said  premises,  to  them  and  their 
heirs   for  even     There  were  three  children  of  the  marriage,    ' 
who  survived  their  father  *and    mother,  and  no  appointment         •  350 
was  made.     The  question  was,  whether  the  three  children  took 
as  joint  tenants,  or  tenants  in  common.     Lord  Thurlow  declar- 
ed that  according  to  the  true  construction  of  the  settlement,  the 
estates  comprised  therein  were  to  be  considered  as  settled  on  the 
children  of  the  marriage  in  joint  tenancy,  subject  to  the  power 
of  appointment,  which  was  never  executed. 

On  an  appeal  it  was  contended,  that  the  purpose  of  the  settle* 
ment  was  to  make  a  provision  for  all  the  children  of  the  mar- 
riage, and  it  must  have  been  intended  to.  make  as  beneficial  a 
provision  as  possible.  Under  the  first  clause  they  would  take 
as  tenants  in  common.     The  intention  of  the  second  clause  was 


(I)  See  the  Rule  stated  by  Tilghman^  C  J.  3  Serg.  &  RawU,  393. 

Vol,  IV.  78 
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to  regulate  the  proportions,  not  to  turn  them  into  joint  tenanta. 
The  estate  was  first  given  in  shares  and  proportions ;  then   the 
father  wft  to  regulate  their  shares ;  then  the  settlement  direcU 
ed  how  the  rents  and  profits  were  to  be  paid  if  there  were  d« 
appointment.     The  second  clause  made  no  new  provbion.     The 
heirs  and  assigns  of  the  husband  were  not  to  take  till  all  the  chil- 
dren of  the  marriage  were  dead  without  issue.;  it  was  therefore 
intended  that  the  children  of  a  child  who  should  die  in  the  life- 
time of  the  husband,  or  his  wife,  should  be  let  in  to  take  :  and 
in  order  to  effectuate  this  purpose,  the  children  must  take  as 
.  tenants  in  common.     One  word  in  the  settlement  implied  this 
intent  very  strongly ;  it  was  the  word  every,  which  implied  in 
a  degree  severalty  ;  that  each  should  take  something  to  him  and 
his  heirs  for  ever ;  and  the  same  word  being  repeated  in  the 
second  clause,  where  it  was  unnecessary  if  they  were  to  take  as 
joint  tenants,  showed  the  intention  to  be,  that  the  children  shonM 
take  in  severalty.     The  course   of  recent  determinations  was 
*  S51  against  estates  in  joint  tenancy,  and  to  *favour  tenancies  in 

common  :  and  the  Court  had  taken  hold  of  any  words  it  could 
for  that  purpose,  whether  it  was  possible  to  discern  an  intention 
that  the  estates  should  be  in  common,  and  not  in  joint  tenan<7. 
On  the  other  side  it  was  said,  the  objection  taken  from  the 
word  every  was  of  no  avail ;  that  word  was  used  in  all  eases 
where  joint  tenancies  were  raised.  Supposing  the  words  giving 
a  power  of  appointment  had  even  been  express,  as  tenants  in 
common  and  not  as  joint  tenants,  that  would  not  have  affected 
the  clause  upon  which  the  question  turned  ;  for  the  former  clause 
never  operated,  the  father  having  made  no  appointment.  It 
therefore  came  to  the  subsequent  clause ;  '^  and  for  want  there- 
of, to  permit  all  and  every  such  child  and  children  to  take  the 
rents,  &c.  to  them  and  their  heirs  for  ever :''  not  in  shares  and 
proportions;  not  equally  to  be  divided,  or  accompanied  by  any 
words  to  make  a  tenancy  in  common :  without  such  modifica- 
tion the  words  ex  vi  termmorum  carried  a  joint  tenancy,  which 
was  the  old  estate  known  to  the  law.  It  was  contended  that 
the  intentoin  could  not  be  to  make  them  joint  tenants,  because  a 
•child  might  have  died,  leaving  a  child,  and  the  estate  might 
have  survived  among  the  other  children  :  but  it  might  equally 
"be  contended,  that  if  a  child  died  before  he  could  sever  the  join- 
ture,  it  was  intended  he  should  not  take  his  share  from  his  brodi- 
ers  and  sisters. 
^  Lord  Thurlow  said,  that  whether  the  settlement  was  to  be 

considered  as  the  conveyance  of  a  legal  estate,  or  a  deed  to 
uses,  would  make  no  difference ;  and  that  it  was  a  jcrint  ten- 
ancy. 
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51.  Where  it  was  covenanted  in  marriage  articles  to  lay  out 
a  sum  of  money  in  the  purchase  of  lands^  to  be  settled  on  the  hus^- 
"band  and  wife  for  their  lives,  *with  remainder  to  the  heirs  of  both  *  S5S 
their  bodies  ;  and  also,  that  certain  leaseholds  should  be  in  trust 
for  the  children  of  the  husband  :  the  children  were  held  to  take 
the  leaseholds  as  joint  tenants. 

62.  Sir  Robert  Staples,  being  seised  in  fee  of  certain  lands,  ^^^^V  ^' 
and  possessed  of  others  under  leases  from  a  bbhop,  for  terms  of  4  Bro.  Pari, 
years,  renewable  on  payment  of  fines,  by  articles,  covenanted  in  ^^'  ^^* 
consideration  of  marriage,  that  he,  his  heirs,   executors,  or  ad- 
ministrators, would  lay  out  2,000/.  in  the  purchase  of  lands  of 
inheritance,  to  be  settled  to  the  use  of  Sir  Robert  for  life,  with 
remainder  to  his  intended  wife  for  Ufe  ;  remainder  to  the  use  of 
their  heirs  of  both  their  bodies.     And  it  was  also  thereby  cove- 
nanted, that  the  leases  for  years,  whereof  Sir  Robert  was  then 
possessed,  should  be  in  trust  for  the  said  Sir  Robert  for  life,  and 
after  his  decease,  to  the  use  of  and  in  trust  for  the  children  of  the 
said  Sir  Robert  by  his  intended  wife.     Sir  Robert  Staples  died 
leaving  three  sons ;  and  a  question  arose,  whether  they  took  the 
leasehold  estates  as  joint  tenants,  or  tenants  in  common.     The 
Court  of  Exchequer  of  Ireland  decreed,  that  they  took  as  ten* 
ants  in  common.     From  this  decree  there  was  an  appeal  to  the 
House  of  Lords;  the  appellants  insisting  that  all  the  children 
of  Sir  R.  Staples  were  clearly  joint  tenants  of  the  leasehold  es- 
tate.    They  had  the  same  interest,  accruing  to  them  all  by  vir- 
tue of  the  same  deed,  and  which  vested  in  them  all  at  one  and 
the  same  time,  upon  the  death  of  Sir  R.  Staples.    There  was 
nothing  hard,  severe,  or  unreasonable  in  the  law  o£  joint  tenan- 
cy, there  being  always  an  equal  chance  of  survivorship,  in  all 
the  joint  tenants.     And  wherever  that  equality  did  not  subsist, 
as  between  a  corporation  and  a  private  person,  there  could  be 
no  joint  tenancy.     If  any  of  the  ^joint  tenants  had  a  bad  opi-  «  jeo 

nion  of  their  own  lives,  they  might  sever  the  joint  tenancy,  and 
destroy  the  right  of  survivorship,  by  a  deed,  granting  their  res- 
pective shares  in  trust  for  themselves ;  or  might  enter  into  cov- 
enants not  to  take  advantage  of  each  other  by  survivorship. 
But  if  the  joint  tenancy  waa  not  severed,  it  was  an  evidence  of 
intention  in  the  party,  to  submit  to  the  chance  of  survivorship ; 
orofthatsupineness  and  neglect,  to  which  the  law  affords  no 
assistance. 

On  behalf  of  the  respondent  it  was  argued,  that  marriage  ar- 
ticles were  considered  by  the  courts  of  equity  as  minutes  of  the 
intent  of  the  several  parties,  to  be  afterwards  carried  into  execu- 
tion by  a  formal  settlement ;  the  intent,  however,  was  the  lead- 
bgand  capital  rule :  that  in  the  present  case  there  could  not  be 
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the  least  doubt  of  the  intent  of  the  several  parties  to  the  artickaL 
The  portions  thereby  created  for  the  children,  were    cleufj 
meant  as  separate  and  distinct  interests  in  each  child,   for  ike 
maintenance  of  each^  and  of  the  children  be  or  she  might  have- 
But  this  very  natural  and  rational  intent  was  totally  OTertumed 
by  the  notion  of  a  joint  tenancy,  which  let  in  a  mischief  never 
dreamt  of  by  the  parties  ;  for  if  the  younger  children  had  £ed 
in  the  father's  lifetime,  leaving  ever  so  many  children,  the  eldest 
son,  being  heir  of  the  father,  and  taking  a  considerable  real  es- 
tate as  such,  would,  by  the  mere  chance  of  survivorship,  have 
carried  ofi^  the  whole  of  the  father's  real  and  personal  estate ; 
and  the  families  of  the  younger  brothers  would  have  been  left  to 
beggary.     That  joint   tenancy,    originally    applicable  to   land 
rights  only,  and  derived  from  feudal  principles,  calculated  for  the 
support  of  military  tenures,  long  since  abolished,  was  now  con- 
stantly discountenanced  in  courts  of  law  and  equity.     Every 
^parent,  in  providing  for  his  children,  whether  J>y  will,  by  arti- 
cles, or  by  settlement,  was  naturally  supposed  to  have  in  view, 
not  only  his  own  immediate  children,  but  their  posterity  also ; 
and  that  the  provision  he  was  making  for  his  children,  was  suck 
as  might  enable  them  to  marry,  and  provide  for  a  wife  and  their 
issue.     And  if  this  held  in  wills,  where  even  children  were  con- 
sidered as  volunteers  ;  a  fortiori  must  it  do  so  in  marriage  settle- 
ments, under  which  they  were  considered  as  purchasers  for  the 
most  valuable  of  all  considerations. 

The  decree  was  reversed^upon  the  principle  that  the  child  rea 
took  as  joint  tenants. 

52.  Littleton  says,  if  lands  be  giren  to  two,  to  have  and  to 
hold  them,  scilicet  the  one  moiety,  to  the  one  and  to  his  heirs ; 
and  the  other  moiety  to  the  other  and  to  his  heirs  ;  they  are 
tenants  in  common.  Lord  Coke,  in  his  comment  on  this  pas- 
sage, says,  the  reason  is,  because  they  have  several  freeholdsy  and 
an  occupation  pro  indiviao ;  and  that  the  hcAendum  serves  the 
premises,  that  prima  facie  seemed  to  be  joint :  for  an  express  es- 
tate controls  an  implied  one.  ( I ) 

53.  A  person  covenanted  to  stand  seised  to  the  uae  of  A.  for 
life,  and  after  to  two,  equally  to  be  divided,  and  to  their  heirs 
and  assigns  for  ever.  Lord  K.  North  declared,  that  the  inheri- 
tance was  in  common.  .  He  said,  it  had  been  held,  that  where 
the  words  were  to  two,  equally  divided,  that  should  he  in  com- 
mon ;  otherwbe  if  the  words  were,  equally  to  be  divided  :  bat 
since  taken  to  be  all  one. 

54.  A  man  assigned  a  term  to  trustees,  in  trust  to  permit 
himself  to  receive  the  profits  thereof  during  his  life,  and  after 

(4)  Galbnith  v.  Galbrtiith,  3  Sci^.  and  Rawles  31^. 
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\k\s  death,  in  trust  to  permit  his  two  daughters  B.  and  C,  their  ^^^<^'  ^^  ^b<i- 
executors  and  administrators,  *to  receive  the  profits  during  the       *  «  055 
residue  of  the  term,  equally  to  be  divided  between  them  ;  they 
paying  so  much  within  two  years  to  his  two  other  daughters. 
The  Master  of  the  Rolls  (Bir  J.  Trevor)  held,  that  this  being  a 
trust  of  a  personal  thing,  they  were  tenants  in  common ;  and 
that   the  father's  intention  appeared   so    in  the  consideration,, 
-ivhich  was  to  make  several  and  distinct  provisions  for  his  two 
daughters  ;  and  the  paying  of  the  sums  appointed  to  their  two 
sisters,  made  them  purchasers. 

65.  A  copyholder  in  fee  had  issue  four  sons,  and  two  daughr  Fisher  v. 
ters,  and  surrendered  his  copyhold  to  the  use  of  his  wife  for  life,  |  pf^nu. 
and  after  her  death,  to' the  use  of  bis  three  younger  sons  and  two  14. 
daughters,  equally  to  be  divided,  and  their  respective  heirs  and  i^i  e<i- 
assigns  for  ever.     The  question  was,  whether  these  words  made  291. 
a  tenancy  in  common,  Or  whether  the  sons  and  daughters  took 
as  joint  tenants.     The  judges  delivered  their  opinions  seriatim. 
Gould,  Just. — The  sons  and  daughters  take  as  tenants  in  com- 
mon^ and  not  as  joint  tenants.     In  the  construction  of  deeds 
this  rule  is  to  be  observed,  viz.  to  make  all  parts  of  them  take  9 

effect,  according  to  the  intent  of  the  parties,  so  as  it  be  not 
contrary  to  the  rules  of  law  ;  and  it  will  not  be  consistent  with 
any  rule  of  law,  to.  construe  this  a  tenancy  in  common;  the 
words  upon  which  we  are  to  judge,  being  not  words  of  limitar 
tion,  or  creation  of  an  estate,  but  of  qualification  and  correc^ 
tion.  There  are  no  precise  words  requisite  to  make  a  tenancy 
in  common  ;  the  words  equally  to  be  divided,  go  to  the  quality 
of  the  estate,  and  not  to  the  limitation  of  it.  The  intention  of 
the  surrenderor  was  to  make  provision  for  his  younger  chil* 
dren  and  their  heirs;  which  will  not  take  effect,  if  it  be  *a  joint 
estate.     Surrenders  of  copyhold  land  to  *uses,  shall  have  the  *  356 

same  favourable  construction  as  wills,  and  are  not  to  be  tied  ^^**«  '^**  ^"^ 
up  to  the  strict  rules  of  common  law,  but  expounded  according 
to  the  intention  of  the  party.  The  words  equally  divided,  or 
equally  to  be  divided,  make  a  tenancy  in  commqn  in  a  will,  be- 
yond dispute ;  and  we  are  here  in  the  case  of  an  use,  which 
bears  t*he  Hke  construction  with  a  will.  Turton,  Just,  of  the 
same  opinion,  and  argued  much  to  the  same  effect.  Holt,  Ch. 
Just.  Contra.  Copyhold  lands  do  not  differ  in  construction  of  law 
from  freehold  lands;  and  surrenders  of  copyholds  must  be 
governed  by  the  same  rules  as  conveyances  at  common  law.  By 
this  surrender  the  sons  and  daughters  are  joint  tenants,  and 
not  tenants  in  common  ;  for  the  words  equally  to  be  divided, 
signify  no  more  than  the  law  would  have  implied  without  them  ; 
and  therefore  they  can  have  no  operation.     I  Inst.   18^  a.  One 
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joint  tenant  can  only  forfeit  or  dispose  of  his  own  part ;  and 
if  both  join  in  a  feoffment,  and  one  die,  it  must  be  pleaded  as 
the  feoffment  of  both,  and  not  of  the  survivor  only.  The  true 
difference  between  joint  tenants  and  tenants  in  common,  is  put  in 
Littleton,  $  292.  Joint  tenants  hold  by  one  joint  title,  but  ten- 
ants in  common  by  several  titles.  In  our  case  the  title  is  joint, 
and  all  claim  under  the  same  conveyance.  The  word  equatbf 
doth  not  alter  the  manner  of  taking  the  profits,  there  being  no 
difference.in  that  respect  between  joint  tenants  and  tenants  in 
common.  There  is  a  difference  between  wills  and  <:onveyan* 
ces  at  law,  and  words  in  the  one  shall  have  a  different  construc- 
tion from  what  they  would  have  in  the  other.  It  was  after 
some  time  and  debate  that  these  words  (equally  to  be  divided) 
obtained  to  make  a  tenancy  in  common ;  and  the  doubt  pro- 

*  357         ceeded  from  hence,  (scH)  because  they  did  not  *makean  estate 

a  tenancy  in  common  at  law  ;  for  if  they  had,  there  could  then 
have  been  no  doubt  upon  a  will.  It  has  been  hitherto  the  con- 
stant opinion,  both  at  the  bar  and  at  the  bench,  that  those  words 
will  not  make  a  tenancy  in  common  in  a  deed.  Judgmei^  was 
given  that  it  was  a  tenancy  in  common. 
Rigden  ▼.  56.  George  Everinden  by  deed-poll,  in  consideration  of  nat- 

3/iss^'r«p.  ^^^  ^^^^  ^^^  affection  to  his  wife  and  children,  did  give,  grant, 
8  Vei.  253.  and  confirm,  to  his  two  daughters,  all  the  rents  and  profits  of 
two  tenements,  during  the  life  "of  his  wife,  equally  to  be  divided 
between  them,  paying  the  sum  of  5L  per  annum  to  his  wife  ; 
and  after  the  decease  of  his  wife,  his  two  daughters,  to  share, 
hold,  and  enjoy  the  said  lands,  to  them  and  their  heirs  for  ever, 
equally  to  be  diiaded  between  them.  One  of  the  daughters  died 
leaving  children.  The  question  was,  whether  the  two  daughters 
took  as  joint  tenants,  or  tenants  in  common. 

Lord  Hardwicke. — I  have  considered  this  case  as  well  as  I 
eould  ;  but  after  I  have  delivered  my  opinion,  if  the  parties  are 
not  satisfied,  I  will  put  it  into  some  other  method  of  argument, 
considering  the  nature  and  j^icety  of  the  question,  and  the  vari- 
ety of  dictums  in  the  books.  It  is  settied,  that  the  words  equal- 
ly to  be  divided  do  in  a  will  make  a  tenancy  in  common  :  nay, 
without  the  word  divided,  if  it  be  only  said  eqwdlyy  or  share 
and  share  alike.  But  it  was  objected,  that  in  a  deed  it  must  be 
taken  otherwise  :  now  I  know  of  no  solemn  determination  that 
these  words  will  not  make  a  tenancy  in  common,  even  in  a  deed, 
aate  f  SB.  '^^^  principal  case  in  which  the  learning  upon  this .  question  has 
been  drliwn  together,  is  Fisher  v.  Wigg.  It  was  said  indeed 
to  be  of  doubtful  authority.  Lord  Chief  Justice  Holt,  differing 
from  the  other  two  Judges,  atid  the  judgment  said  to  be  revers- 

♦  858         ed.    But  *there  never  was  any  reversal^  or  even  a  writ  of  errw 
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brought ;  and  therefore  it  is  an  authority  as  to  a  surrender  of 
copyhold  lands.  In  that  case  there  is  another  anonymous  one 
cited,  2  Vent.  36d.  upon  a  covenant  to  stand  seised,  which  is 
directly  in  point  to  the  present,  though  I  can  find  no  trace  of  it 
in  the  Register's  book.  In  Lord  Raymond's  report,  towards 
the  end,  there  is  a  case  cited  of  Hamerton  v.  Clayton,  whereof 
the  roll  cannot  be  found  ;  and  in  another,  of  Smith  v.  Johnson, 
which  is  said  to  have  arisen  upon  a  feoffment ;  which  last  Lord 
Holt,  when  observing  upon  the  authorities  urged  by  the  two 

.  Judges,  avoids  the  determination  in,  by  saying  it  never  came  to 
a  final  judgment,  upon  account  of  the  death  of  one  of  the  parties. 
But  these  authorities  seem  express  to  support  the  opinion  of  the 
Court  in  Fisher  v.  Wigg :  and  upon  the  best  consideration  I 
can  give  the  question,  I  am  inclined  to  think  that,  be  it  in  a  will 
or  deed,  these  words  will  make  a  tenancy  in  common  ;  and  to  ^ 
say  otherwise  would  almost  in  every  instance  contradict  the  in- 
tent of  the  parties.  I  have  the  greatest  reverence  for  the  opin- 
ion of  Lord   Holt ;  but  upon  weighing  the  arguments,  I  own 

.  those  of  the  two  Judges  appear  to  me  to  have  more  of  natural 
reason,  and  hb  more  of  artificial  and  refined  learning.  Mr.  Jus* 
tice  Gould's  argument  is  an  extra(M*dinary  good  one,  and  not  an- 
swered to  my  satisfaction.  It  is  true,  that  case  was  upon  a  sur- 
render, and  those  who  argued  to  construe  the  words  into  a  te- 
nancy in  common,  eompare  a  surrender  to  a  will.  Lord  Chief 
Justice  Holt  insisting  on  the  one  hand,  that  it  was  to  be  con- 
strued as  a  deed,  and  rightly  adds,  that  a  surrender  to  uses  is 
not  like  a  deed  to  uses  or  trusts ;  for  the  surrenderor  continues 
seised  till  the  admittance  of  the  surrenderee,  who  is  not  cestui 
que  use  in  *the  mean  time,  but  when  admitted,  is  in  by  grant  of  *  359 
the  lord,  and  the  statute  of  uses  does  not  extend  to  copyholds. 
But  if  the  reasoning  of  the  other  Judges  be  right,  upon  a  sur- 
render, it  is  much  stronger  and  less  liable  to  doubt  than  upon  a 
covenant  to  stand  seised,  which  is  the  manner  the  conveyance 
in  question  must  operate.  No  livery  was  ever  made  upon  this 
deed ;  it  was  to  take  effect  after  the  death  of  the  graiftor,  which, 
in  a  conveyance  at  common  law,  would  be  making  an  estate  of 
freehold  to  conmlence  infitturo.  It  is  made  in  consideration  of 
love  and  affection  to  hb  wife  and  children,  and  so  cannot  be 
good  but  as  a  covenant  to  stand  sebed.  It  was  indeed  said, 
that  this,  though  a  deed  to  uses,  must  be  construed  as  a  con- 
veyance at  common  law,  since  .otherwbe  the  rules  of  construc- 
tion will  be  confounded :  now,  it  is  true  in  general,  that  the  con- 
struction of  the  words  ought  to  be  so ;  but  that  holds  rather  as 
to  the  limitation  of  the  estate,  than  to  the  modification  of  the  ten- 
ure, or  manner  of  holding ;  as  whether  the  estate  given  be  a 
joint  tenancy  or  a  tenancy  in  commoni  in  which  case  a  greater 
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latitude  may  be  allowed,  the  law  haying  no  technical  words  to 
this  purpose,  as  it  has  to  the  creating  a  fee  simple  or  fee  taiL  1 
Inst.  190  6.  *Mf  a  verdict  finds  that  a  roan  has,  dwu  pariu 
numerii  in  ires  partes  divisas^  this  shall  not  be  intended  a  tenaa- 
cy  in  common.  But  if  it  be  in  trea  partes  iiriiendasj  then  it 
seems  that  they  are  tenants  in  common  by  the  intendment  of  the 
verdict."  And  if  these  words  will  amount  to  a  tenancy  in  com- 
mon in  a  verdict,  why  shall  not  they  do  the  same  in  a  deed  to 
uses  ;  since  the  only  latitude  of  construction  allowed  to  a  ver* 
diet,  beyond  an  averment  in  a  court,  or  plea  in  bar,  is  matter  of 

*  360         description  1  Tims  the  ease  stands  upon  comparing  it  with  ^thai 

of  Fisher  v.  Wigg,  and  the  differing  opinions  of  the  learned 
Judges  who  debated  it. 

But.  there  are  other  reasons  and  circumstances  which  ^treogth- 
en  the  construction  of  this  deed,  in  a  court  of  equity.  Here  is  a 
father  making  a  provision  for  his  children  ;  and  if  the  estate 
given  be  construed  a  joint  tenancy,  the  share  of  the  sister  so  dy- 
ing goes  to  the  survivor,  in  prejudice  of  her  own  children* 

This  Court  has  taken  the  liberty  of  making  a  tenancy  in 
common,  in  many  cases,  even  without  the  words  equally  to  be 
divided  :  as  when  mortgage  money  has  been  lent  by  two  per- 
sons in  equal  moieties,  and  the  security  taken  to  them  and  Uieir 
heirs ;  the  Court  has  held  no  joint  tenancy  to  be  intended  by 
that  conveyance.  Indeed  in  purchases  where  the  money  has  been 
advanced  in  like  proportions,  it  has  been  said  to  be  otherwise  ; 
but  wh^n  one  advances  more  than  the  other,  the  Court  has  al- 
ways held  it  a  tenancy  in  common,,  upon  the  ground  of  intes- 
tion  ;  ever  inclining  much  against  joint  tenancy  and  survivor- 
ship. The  father  has  put  his  own  construction  on  this  deed.  I 
am  therefore  of  opinion  for  the  plaintiff,  upon  the  authority  of 
Fisher  v.  Wigg ;  strengthened  by  the  special  circumstances  of 
this  case.  But  as  the  books  are  a  good  deal  unsettled  upon  the 
general  point,  if  the  defendant  is  not  satisfied,  I  will  send  it  to 
be  argued  before  the  Lord  Chief  Baron  and  Mr.  Justice  Burnet, 
at  their  chambers,  who  may  certify  their  opinions  to  me :  for 
the  estate  being  of  small  value,  the  expense  of  making  a  case  tx 
the  Cou,rt  of  King's  Bench  would  be  too  heavy  on  the  parties. 

N.  B.— Mr.  Attorney  Greneral,  the  defendant's  counsel,  de- 
claring himself  satisfied  with  the  opinion  of  the  Court,  the  de- 
cree was  accordingly. 

*  361  «57.  John  Curl,  by  indentures  of  lease  and  release,  conveyed 
Stokes  ^^V'  ^^^  i^tida  in  question  to  trustees,  to  the  use  of  himself  and  his 
Wile.  R.  341.  wife  for  their  lives,  remainder  to  the  use  of  all  and  every  the 

children  of  John  Curl,  and  their  heirv,  equally  to  be  divided 
amongst  them.     The  question  was,  whether  they  took  as  joint 
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tenants  or  tenants  in  common.  Lord  Ch.  Just.  Lee  delivered 
the  unanimous  opinion  of  the  whole  Court,  that  this  being  a  deed 
of  uses,  must  be  construed  according  to  the  intent  of  the  parties, 
which  most  plainly  was,  that  the  children  should  take  in  com- 
mon. And  they  relied  upon  the  case  Fisher  y.  Wigg,  where  the  ant«,  §  65. 
same  point  was  determined  in  the  case  of  a  copyhold,  which  the 
Chief  Justice  said  was  never  reversed,  notwithstanding  what 
is  said  in  1  Ab.  £q.  29  L  The  Court  also  cited  the  case  of 
Rigden  v.  Vallier ;  and  gave  judgment  that  the  words  equally 
to  be  divided,  in  a  deed  of  uses,  created  a  tenancy  in  common. 

&S.  In  a  modern  case  Lord  Mansfield  said,  the  opinbn  of  ^      p 
the  two  Judges  in  Fbher  v.  Wigg,  who  differed  from  Lord  Holt,  660. 
appeared  to  be  the  better  one ;  more  liberal  and  better  founded 
in  law.     And  Mr.  J.  Aston  observed,  that  the  words  equally 
to  be  divided,  had  been  determined  to  create  a  tenancy  in  com- 
mon in  a  deed. 

59.  It  has  been  stated,  that  in  several  cases  where  two  or  Tit  is.  c.  i« 
more  persons  make  a  joint  purchase,  they  shall  be  considered  '  ^^t^i^* . 
in  equity  as  tenants  in  common  ;  though  the  words  equally  to 
.  be  divided  be  not  inserted  in  the  conveyance. 
*    60.  The  usual  manner  of  creating  a  tenancy  in  common,  is 
to  limit  the  estate  to  two  or  ipore  persons,  equally  to  be  divided 
among  them ;  they  to  take  as  tenants  in  common,  and  not  as 
joint  tenants. 

*61.  When  lands  are  given  in  undivided  shares  to  two  or  more  *  862 

persons,  for  particular  estates,  so  as  that  upon  the  determina-  What  word* 
tion  of  the  particular  estates  in  any  of  those  shares,  they  remain  R^lmaindm 
I  over  to  the  other  grantees,  and  the  remainder-man  or  reversion- 
\  er  is  not  let  in  till  the  determination  of  all  the  particular  es- 
j  tates  ;  there  the  grantees  take  their  original  shares  as  tenants 
in  common ;  and  the  remainders  limited  among  them,  on  the 
failure  of  the  particular  estates,  are  called  cross  remainders. 
But  no  technical  words  are  necessary  to  create  such  remainders ; 
for  any  expressions  which  sufficiently  indicate  the  intention  of 
the  parties  will  have  that  effect. 

62.  It  is  however  a  fundamental  rule  of  law,  that  cross  re-  1  Saund.  186* 
mainders  cannot  be  implied  in  a  deed.     And  Mr.  Serjeant  Wil-    .* 
liama  observes,  that  the  reason  of  this  rule  is  to  be  found  in  1 
Roll.  Ab.  837.  R  pi.  2.,  where  it  is  said,  that  if  a  man  makes  a  jq^^^u  y^ 
feoffment  in  fee,  to  the  use  of  J.  S.  and  J.  D.,  and  the  heirs  male  Nev«U. 
of  their  bodies  i  and  for  default  of  such  issue  of  either  of  them, 
to  the  use  of  the  survivor  of  them,  having  issue  male,  and  to  the 
issue  male  of  such  issue  male  ;  and  for  default  of  issue  male  of 
their  bodies,  the  remainder  to  another :  by  this  gift  J.  S.  and  J. 
D.  have  several  inheritances :  and  no  cross  remainder  in  tail  is 
Vol.  IV.  74 
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niigtt  >>7  tte  wordi  «fter,  for  want  of  iSie  word  beim  ;  fbrthol^ 
it  be  by  way  of  use,  yet  aa  estate  tail  cannot  be  raised  wiihoal 
the  word  heirs. 

63.  In  ejectment  upon  a  long^  special  verdict,  the  followkf 
poittt  was  rescdved  by  the  Court,  and  declared  by  Lord  Haie  m 
ttie  opinion  of  hiiiiself,  and  the  rest  of  the  Judges  :  That  whew 
o»e  covenants  to  stand  seised  to  the  use  of  A.  ftnd  B.  and  the 
bein  of  their  bodies,  of  part  of  bis  land,  and  if  they  die  ^wilboiil 
isBtte  of  their  bodies,  then  to  remain,  &c. ;  and  of  another  part 
6f  his  land,  to  the  use  of  C,  D.,  and  E.,  and  the  heirs  of  their 
Vodiei,  end  if  they  die  without  issue  of  their  bodies,  then  to  re- 
nain,  tic.  That  here,  there  are  no  cross  remainders  created 
by  implication  ;  for  there  never  shall  be  such  remainders  upon 
the  constmction  of  a  deed,  though  sometimes  there  are  in  the 
ease  of  a  wilL 

64.  A.  upon  tfie  marriage  of  his  son  B.,  who  had  two  chiU 
Area  then  lii4ng,  conveyed  lands  by  deed  to  trustees,  to  the  use 
of  himself  for  life,  remainder  to  B.  for  life,  remamder  to  trus- 
tees to  preserve  'contingent  remainders,  remainder  to  the  use  of 
such  child  or  children  of  B.,  and  in  such  shares,  &c.  as  B. 
should  appoint ;  and  in  default  of  appointment,  to  the  use  of  all 
Itad  every  the  children  of  B.,  and  the  heirs  of  their  several  and 
respective  bodies,  as  tenants  in  common  ;  but  if  only  one  child,  ^ 
to  the  use  of  such  only  child,  and  the  heirs  of  his  or  her  body ; 
liad  in  default  off  all  such  issue,  to  the  r^ht  heirs  of  A.  for  ever. 
B.  had  e&efr  c%3dren,  and  died  without  having  made  an  ap- 
^itttmeut  it  was  held,  that  B.'s  children  took  vested  inteiests 
ustenan'tt  in  tail,  notwithstanding  the  power  of  appmntment; 
and'ttMittbere  Wefre  uoxnross  remainders  between  them,  but  on 
Ihfe  death '(tf  eabh 'child  without  issue,  his  share  fell  into  the  ie« 

W.  By  a  settlement  made  previous  to  marriage,  lands  were 
UttuHM^  tbelMeofall  and  every  the  daughter  and  daughters  of 
the  mattioge,  shave  and  share  ulike,  equally  to  be  divided  be- 
tweenthem,  and  of  the  heirs  of  the  body  and  bodies  of  all  and 
t^jj  'such  daurgbter  and  daughters  lawfully  issuii^;  and  for 
de&ult  of  such  issue,  to  the  use  of  the  rigbt.heirs  of  the  faosband. 
^A^estiM  arose  upon  this  settlement,  ^whefiier  there  were 
'croiAit»mGiinders  between  the  daughters  and  their  issue. 

liOtd  Xenyon  said,  this  was  the  case  of  a  deed,  in  which  by 
<<hb  pn^titSG  <E)f  eeifttiries  no  such  implication  could  be  raised. 
^tid^it'Woia&%e  of  most  dangerous  consequence  to  have  Iha 
*t»d!iit  disputed,  upon  which  so  xOBXCy  titles  must  depend.  It 
Was^rdbably  faitended,thnt  no  part  df  the  settled  estate  should 
'fp>  over,  tti  lo!^  as-Aiere  wasany  issue  of  the  marriage  Tesiaia* 
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Ingf ;  but  tbe  parties  had  not  said  so.    There  were  certain  words . 
used    to  express  such  an  intention  in  deeds»  which  were  weU 
Vnown  ;  those  had  not  been  adopted  in  the  present  cas^  hut  th^ 
framers  of  the  settlement  had  left  that  intention  to  he  implied 
from  other  words,  which  could  not  be  done.     He  would  not  fgo 
through  all  the  cases,  because  they  wer«  collected  with  great 
ability  by  Mr.  Serjeant  Williams,  in  a  note,  in  his  edition  of 
Saunders*  Reports,  to  which  he  referred.    They  established  Urn  ^^^-  ^-  ^^  ^ 
proposition  he  had  before  laid  down,  in  respect  to  the  construe* 
tidn  of  deeds,  which  never  had  or  could  be  suffered  to  be  doubt* 
ed,  without  affecting  an  infinite  proportion  pf  the  property  of  tba 
kingdono,  and  removing  land-marks. 

"Mr.  Justice  Lawrence  observed,  that  in  order  to  raise  orosf 
remainders  in  a  deed  between  the  issue  of  the  first  takers,  tb^i'C^ 
must  be  a  limitation  to  the  heirs  of  the  body,  which  was  not 
necessary  in  a  will.  And  Mr.  Justice  Le  Blanc  remarked,  thai 
"It  was  not  sufficient  in  a  deed,  that  one  may  collect  such  an 
intention  of  the  parties  fi^m  the  words ;  but  cross  remaindera 
must  he  expressly  limited,  by  proper  words  Qf  conveyance. 
It  vsas  resolved,  that  no  cross  remainders  werp  crealed  in  this 
case.^ 

*06.  The  limitations  in  a  deed  were,  to  tbe  use  of  such  ^  365 

chDd    or  children    as   Mary    AbeU  should   thereafter  have,  waiJ^Hght, 
as  tenants  in  common  (if  more  than  one,)  and  the  heirf  of  th^ir  6  T«rai  R. 
several  bodies  issuing.     **  And  in  case  any  such  child  or  cbU*  ^^* 
dren  should  die  without  issue  of  bia,  ber,  or  their  body  or  bo- 
^|ies  issuing,  then  the  part  or  parts  of  hhn,  her,  or  tb^m  90  dy«        f 
mg  without  issue,  should  be  and  remain  to  the  use  pf  thQ  sur, 
viving  child  or  children  of  thi^  said  Mary  Abell»  and  the  hem 
of  his,  her,  or  their  respective  bodies  issuingi  and  ^  to^et  fvo- 
tiesi  as  any  of  tbe  said  children  should  die  without  iasne^  tiH 
there  should  be  only  one  child  left ;  and  in  etm  all  the  sai4 
children  should  die  without  issue,  or  if  the  said  Mary  Ab^ 
should  have  no  issue  of  ber  body,  then  to  jRob^rt  Ab^U,  bis  l»ftirs 
and  assigns  for  ever,'' 

The  question  was,  whether  there  wen^  opxw  ^emwiflm  1^* 
tween  the  children  oi  H^  J^Mh 

Lord  Kenypn  said»  thi«  case  did  not  inv^vp  any  weitioii 
respecting  the  raising  of  limita^s  by  impli^«ljia«i»  because  ihti 
deed  on  which  the  question  «roM»  pontain^d  §xpr«f»  liwtQttionn 
by  way  of  cross  remainders,  not  iQdee4  in  thf  fons^l  Isngnagt 
used  by  conveyancers,  but  in  terms'  sufficiently  denoting  t^  iur 
tention  of  tbe  parties  to  the  deed,  thai  ther^  •bonjd  bjs  cross 
remamders,  as  to  some  of  thu  childreo,  Tb^fore^  ^  ^ 
cfNies  whijch  ware  pitsd  ta  shpw  tb»t  mmp  m^i^Miidmi  ui »  deed 
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could  not  be  raised  by  implication,  might  fairly  be  laid    out  of 
the  cage ;  because  this  case,  when  considered,  did  not  resohc 
itself  into  any  question  of  that  kind.     No  techmcal   precise 
form  of  words   was  necessary  to  create  cross  remainders;  il 
was  sufficient  to  say,  that  there  should  be   cross  remaiaders ; 
though  in  the  verboseness  of  conveyancers,  an  abundance  <sf 
words  *was  generally  introduced  in  deeds    for   this  purpose. 
Here  the  single  question  arose  on  the  meaning  of  the  word, 
surviying,  which  indeed  was  the  only  word  that  distressed  the 
case.     But  taking  the  whole  context  together,  he  did  not  think 
that  that  word  rendered  the  case  doubtful.     The  fair  constmc- 
tion  of  that  word,  standing  in  the  context,  was,  that  on  the 
death  of  one  child  without  issue,  that  portion  should  go  to  the 
surviving  Ime  of  heirs,  and  not  entirely  to  one  child  surviving.  It 
must  go  to  the  surviving  children  in  their  own  persons,  if  living*,  or 
if  dead,  to  their  issues*     And  in  putting  this  construction,  be 
did  not  think  the  Court  proceeded   on  conjecture  merely,  for 
the  conclusion  of  this  sentence  was — ^*  and  in  case  all  the  said 
children  should  die  without  issue,"  then  the  remainder  is  limited 
to  R,  Abell  in  fee.    The  Court  could  not  give  effect  to  the 
word  oU,  without  determining  that  diere  must  be  cross  remain- 
ders, not  only  as  long  as  the  individual  children,  but  as  long  as 
the  several  lines  of  those  children  existed.     The  whole  context 
required  this  construction,  and  the  last  clause  could  not  be  satis- 
fied with  any  other. 

Judgment  was  given,  that  the  deed  created  cross  remainders 
between  the  children  of  M.  Abell ;  and  that  on  the  death  of 
one  without  issue,  his  share  vested  in  a  surviving  child,  and 
the  heir  of  one  deceased,  as  tenants  in  common. 

67.  In  the  case  of  marriage  articles,  the  construction  is 
founded  on  the  apparent  intention  of  the  parties,  however  un« 
technically  expressed  :  and  is  therefore  more  liberal  than  in  the 
case  of  deeds. 

68.  By  articles  entered  into  previous  to  a  marriage,  the  in- 
tended husband  covenanted  to  transfer  stock  to  trustees,  to  be 
laid  out  in  the  purchase  of  land,  which  was  to  be  settled  to  the 
use  of  the  husband  and  wife  *for  their  lives ;  and  after  the 
death  of  the  survivor,  to  the  use  of  all  the  children,  male  and  fe- 
male, of  their  bodies,  equally,  as  tenants  in  common,  and  their 
respective  issue :  and  for  default  of  such  children  and  their  issue 
to  the  use  of  the  heirs  and  assigns  of  the  survivor  of  the  husband 
and  wife. 

Lord  Camden  said,  he  was  clear  there  could  not  be  cross  re- 
mainders  by  implication  in  a  deed  ;  that  this  was  not  the  case 
of  a  settlement  completed,  but  of  articles  executory :  by  the 
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first  part  of  the  articles,  which;  considered  the  fund  as  money, 
nothing  was  to  go  over  till  the  children  were  dead  without  issue ; 
this  would  assist  him  in  construing  the  limitations  of  the  land. 
As  the  survivor  of  the  husband  and  wife  was  to  take  nothing  in 
the  money,  till  all  the  chQdren  were  dead  without  issue,  so  they 
should  not  take  any  interest  in  the  reversion  of  the  land,  but  in 
the  same  way.  .  Decreed  that  there  were  cross  remainders. 

69.  By  articled  of  agreement  made  between  Charles*  Duke  p^^^  ^^ 
of  Richmond  and  William    Earl  of  Cadogan,  previous  to  the  Richmopd't 
marriage  of  Lord  March  the  Duke  of  Richmond's  eldest  son,  CoiTect.  Jur. 
with  Lord  Cadogan's  daughter.   Lord   Cadogan  covenanted  to  vol.  2. 947. 
lay  out  60,0001.  in  the  purchase  of  lands,  to  be  settled  on 
Lord  March  and  his  intended  wife  for  their  lives,  remainder  to 
the  children  of  the  marriage,  except  an  eldest  son,  as  the  fath- 
er and  mother  should  appoint ;  and  for  want  of  appointment,  to 
all  the  children,  except  an  eldest  son,  equally  to  be  divided  be- 
tween them,  share  and  share  alike,  as  tenants  in  common,  and 
not  as  joint  tenants,  and  to  the  several  and  respective  heirs  of 
their  respective  bodies  issuing ;  and  for  want  of  such  issue,  to 
the  use  and  behoof  of  such  eldest  son  in  tail,  remainder  to  Lord 
Cadogan  in  fee.     Lord   March,  who  was  afterwards  Duke  of 
Richmond,   had  issue  by  *this  marriage  an  eldest  son,  anTi  six  ^^^ 

younger  children ;  no  appointment  was  made.  By  a  private 
act  of  parliament  the  lands  purchased  with  the  60,0001.  were 
vested  in  the  eldest  son,  upon  his  securing  the  portions  of  the 
younger  children  :  one  of  the  younger  children  died  under  age  ; 
and  a  question  arose  whether  her  portion  became  vested  in  the 
surviving  younger  children,  or  went  to  the  eldest  son. 
'  Lord  Apsley  said,  the  words  of  the  articles  imported  that 
cross  remainders  should  be  limited  to  the  younger  children ;  it 
being  perfectly  plain  that  the  eldest  son  was  never  intended  to 
take  any  share  of  the  60,0001.  so  long  as  there  remained  a 
younger  child  in  being,  to  take  ;  for  if  there  had  been  one 
younger  child  only, .  that  child  must  have  taken  the  whole. 
And  decreed  accordingly. 
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Section  1. 

Origin  and^  ^     WHERB  an  estate  was  conveyed  to  A.  for  life,  with  % 

Rule?  ^  '  remainder  to  the  heirs,  or  the  heirs  of  the  body  of  A. ;  if  the 
construction  had  been  made  according  to  the  strict  meefiing  of 
the  words,  A.  would  have  taken  only  an  estate  for  life,  and  the 
word  heirs,  or  heirs  of  the  body  of  A.,  would  have  been  consid* 
ered  as  words  of  purchase,  giving  a  contingent  femamder  to  the 
heir  or  heirs  of  the  body  of  A.  But  it  was  found  that  this  would 
be  attended  with  several  inconveniences. 

S.  1^.  The  lord  of  the  fee  would  be  defrauded  of  the  ward- 
ship and  marriage  of  the  heir,  who  would  take  as  a  purchaser, 
#  370         without  claiming  any  thing  *from  his  ancestor  by  hereditary 
succession.     29.  The  remainder  to  the  heirs,  or  heirs  of  the 
body,  being  contingent  till  the  death  of  the  ancestor,  the  h 
Tiu  1. « 47,     tance  would  be  in  abeyance  :  and  it  has  been  observed,  that 
^'  was  never  allowed  but  in  cases  of  absolute  necesdty.    S^.  If  the 

remainder  were  construed  to  be  contingent,  no  alienation  of  the 
inheritance  could  take  place  during  the  life  of  the  ancestor. 
1  Rep.  104  a.  ^'  '^^  remedy  this,  it  appears  to  have  been  very  early  estab* 
1  Inst.*  n  b.  *  lished,  as  a  rule  of  law,  that  **  when  the  ancestor  by  any  gift 
Vbm.  Ab.  ^^  conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift 
414.  or  conveyance  an  estate  is  limited,  either  mediately  or  immedi- 

ately, to  his  heirs  in  fee,  or  in  tail ;  that  always  in  such  cases 
(the  heirs)  are  words  of  limitation  of  the  estate^  and  not  words  of 
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parcbttse."  From  which  it  follows,  that  such  reniainder  is^-  |nj«i  «•  ^' 
snediately  cicecuted  in  possession,  in  the  ancestor  sq^taking  the  Hargrars's 
freehold,  and  is  not  contrngeut  Tract*,  eoi. 

4.   The  case  from  which  this  rule  took  its  name,  and  in  wUch 
it  waa   finaHy  established,  was  thus.    E.  Shelley  being  tenant 
in  tail»  suffered-  a  recoveiy,  and  declared  the  uses  of  it  to  him«*  shelley^s 
self  for  Hfe,  without  impeachment  of  waste,  rem&iinder  to  a  trus-  ^'"®» 
tee  for  24  years,  remainder  to  the  heirs  male  of  the  body  of  E.  (^  Teat«si 
Shelley,  and  the  heirs  male  of  the  body  of  Buch  heirs  male,  re«  ^^^0 
mainder  over.     It  was  resolved  by  the  Chancellor,  and  all  the 
Judges  of  England,  except  one,  that  the  words  heirs  male  of  the  £ar8fieid, 
body  of  E.  Shelley,  should  be  construed  to  operate  as  words  of  ^^P-  }^ 
JUmitation,  and  not  as  words  of  purchase ;  therefore  that  E.  Shel- 
ley took  an  estate  tail. 

6.  In  this  case  it  was  «aid  arguendo^  that  "  if  it  should  be  ^  R«P«  W  «• 
adihitted  that  m  regard  of  the  said  subsequent  words  (heirs  male 
gf  the  body  of  such  heirs  *male)  the  right  heirs  male  should  have  *.  371 

by  purchase,  to  them  and  the  heirs  male  of  their  bodies,  then  a 
Science  would  be  offered,  as  weH  to  the  words,  as  to  the  meanw 
ing  of  the  party  ;  for  if  the  heir  male  of  the  body  of  Edward 
Shelley  should  take  as  a  purchaser,  then  all  the  other  issue  male 
of  the  body  of  Edward  SheBey  would  be  excluded  to  take  any 
thing  by  the  limitation  ;  and  it  would  be  against  the  express  U- 
mitation  of  the  party.     For  the  limitation  was  to  the  use  of  the 
^leirsmale  of  the  body  of  Edward  Shelley,  and  of  the  heirs  male 
of  their  bodies  begotten;  and  for  default  of  such  issue,  to  divers 
persons  in  remainder.     So  if  Richard  SheUey,  being  the  heir 
mi^e  of  the  body  of  Edward  Bhelley  at  the  time  of  his  death, 
should  take  by  purchase,  then  the  heirs  male  of  the  body  of  Rich- 
ard Shelley  only  would  be  inheritable,  and  no  other  of  the  sons 
of  Edward  Shelley,  nor  their  heirs  male  ;  and  consequently  if 
Richard  Shelley  should  die  without  issue  male,  the  land  would 
remain  over  to  strangers,  and  all  the  other  sons  of  Edward  Shel- 
ley, which  he  then  bad,  and  might  afterwards  have,  and  their  is- 
sues, would  be  utterly  disinherited,  because  the  words^  were  in 
-   Ihe  plural  number,  heirs  male  of  the  body  of  Edward  SheDey  : 
the  former  construction  would  be  against  the  very  letter  of  the 
,   indentures,  for  by  that  means  the  plural  number  would  be  redu- 
ced to  the  singular  number,  that  is  to  say,  to  one  heir  male  of 
the  body  of  Edward  Shelley  only :  and  forasmuch  as  the  first 
words,  viz.  heirs  male  off  the  body  of  Edward  Shelley,  include 
the  subsequent  words,  viz.  tiie  heirs  male  of  their  bodies ;   for 
every  hefar  male  begotten  of  the  body  of  the  heir  xndle  of  Edward    • 
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Shelley,  was,  in  construction  of  law,  an  heir  male  of  the  bodf  of 

*  S7S         Edward  Shelley  himself :  *for  this  reason  the  subsequent    woidi ' 
Vide  Morrii    ^^ere  Wor3s  declaratory,  and  did  not  restrain  the  former  wariL 
Tit.  38.  c.  14.       It  appears  from  this  passage,  that  besides  the  feudeil    reaaoa 

generally  given  for  this  rule,   another  existed  ;  namely*   diatk 
was  adopted  as  a  rule  of  construction  for  the  purpose  of   cany- 
1  ing  into  effect  the  general  intent  of  the  parties  :  and   therefon 
Harg.  Tracts,'  that  it  is  merely  what  Sir  W.  Blackstone  calls  a  rule  of  interpre- 
4^-  tation  or  evidence,  to  ascertain  the  intention  of  the  parties ';  by 

annexing  particular  ideas  of  property  to  particular   modes  of 
expression  ;  not  a  rule  of  law,  of  an  essential^  permanent,  and 
substantial  kind,  which  cannot  be  transgressed  by  intenti<Mi. 
Ab.  Tol.  t,  6-  Roll  has  attempted  a  distinction  respecting  this   rale,  bj 

418.  saying,  that  where  the  freehold  is  so  limited  to  the  ancestor,  aad 

a  mediate  remainder  to  his  right  heirs,  that  all  the  intermediate 
estates,  between  that  and  the  limitation  to  his  heirs,  as  weQ  at 
his  own  estate,  may  determine  during  his  life ;  in  that  case  the 
limitation  to  his  heirs  is  in  abeyance ;  because  he  can  bare  do 
C<mt  lUffl.  ^^11*  to  take  the  remainder.  But  Mr.  Feame  has  controTerted 
^  this  distinction,   and  shown  that  the  possibility  of  the  freehold's 

p      determining  in  the  lifetime  of  the  ancestor  who  takes  it,  does  not 
ti^*  ^  prevent  the  subsequent  limitation  to  his  heir  from  attaching  in 

12  Vei.  89.     himself. 

7.  It  b  immaterial  with  respect  to  this  rule  whether  the  an- 
cestor takes  an  estate  of  freehold  by  an  express  limitation ;  or 
by  an  implication  arising  from  the  deed  in  which  the  estate  is 
limited  to  his  heirs,  or  the  heirs  of  his  body.  In  either  case  the 
rule  is  applied,  and  the  subsequent  limitation  vests  in  himself. 
Tit  n.  c.  4.        Q,  Thus,  in  the  case  of  Pybus  v.  Mitford,  it  was  detennined 

*  S7S  ^^^  ^^^  covenantor  took  an  estate  for  his  *own  life,  by  implies* 

tion  ;  and  that  the  subsequent  limitation  to  his  heirs  male  was 
executed  in  him,  and  united  to  the  estate  for  life  ;  so  that  he  be- 
came  tenant  in  tail. 
1  Init  S19  b.  9«  Where  the  ancestor  takes  only  an  estate  for  years,  another 
person  being  the  grantor,  a  remainder  to  his  heirs,  or  the  heirs 
of  his  body,  will  not  vest  in  himself,  but  in  such  heirs,  by  pur- 
chase. 
Tippin^i  10.  A  settlement  was  made  upon  a  marriage  by  a  third  per* 

1  P.  Wmi.      ^^^9  ^  ^^®  u^  ^^  ^^^  husband  for  ^9  years,  remainder  to  tnis- 
359.  tees  during  the  life  of  the  husband,  to  support  contingent  remain- 

ders,  remainder  to  the  wife  for  life,  remainder  to  tbs  first  and 
other  sons  of  the  marriage,  remainder  to  the  heirs  of  the  body  of 
the  husband,  remainder  to  the  right  heirs  of  the  husband.  It 
was  admitted  that  tbe  remainder  in  fee  to  the  husband  was  con- 
tingent, because  he  only  took  the  particular  estate  for  years ; 
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and  the  estate  did  not  originally  move  from  Urn  ;  for  if  it  had, 
the  remainder  limited  to  his  right  heirs  would  have  been  the  old 
reversion. 

1 1  •  Where  the  subsequent  limitation  is  immediate^  it  then  be-  ^ow  mediate 
comes  executed  in  the  ancestor,  forming,  by  its  union  with  his  are  rested. 
particular  freehold,  one  estate  of  inheritance  in  possession.     But 
where  such  limitation  b  mediate,  it  is  then  a  remainder,  vested  q^^?^^ 
in  the  ancestor  ;  who  takes  the  freehold,  not  to  be  executed  in  37,  s. 
possession,  till  the  determination  of  the  preceding  mesne  estates.  ^&|«9^- 
But  an  intervening  limitation  for  years,  will  not  prevent  the  i  Ld.  Raym. 
subsequent  limitation  fronL.baing  imfldediately  vested.  ^'^^• 

1 2.  Where  the  limitation  intervening  between  the  first  estate  42.     ' 
for  life,  and  the  limitation  to  the  heirs  of  the  body,  are  contin-  Bowle'i 
gemU  the  estate  for  life  is  not  merged  ;  because  the  intervening  rit.  ^6.  c.  h 
limitations  would  *be  thereby  destroyed  :  but  the  two  limitations  ^^' 

are  united,  and  executed  in  the  ancestor,  only  till  such  time  as  y/LesUe 
the  intervening  limitations  become  vested ;  and  then  they  open,  'l^it.  36. 
and  become  separate,  in  order  to  admit  such  intervening  limita^  ^ '  ^ 

tions,  when  they  arise* 

13.  Where  there  is  a  joint  limitation  of  the  freehold  to  seve-  ^^    .    ~  . 
ral,  followed  by  a  joint  limitation  of  the  inheritance  in  fee  sim-  MTenaUml* 
pie  to  them  ;  as  an  estate  to  A.  and  B.^  for  their  lives,  or  in  tail  t«tioni. 
and  afterwards  to  their  heirs,  so  that  both  limitations  are  of  the  40^^^^ 
same  quality,  that  is,  both  joint,  it  seems  the  fee  viests  in  them 

jointly.  And  so  if  the  fimitation  of  the  freehold  be  to  baron  and~ 
feme  jointly,  remainder  to  the  heirs  of  their  bodies,  it  is  an  es- 
tate tail  executed  in  them  ;  as  they  are  capable  of  issue,  to 
whom  such  joint  inheritance  can  descend.  But  if  the  limitation 
of  the  freehold  be  not  joint,  but  successive  ;  as  to  the  husband 
Ibr  fife,  remainder  to  the  wife  for  life,  remainder  to  the  heirs  of 
their  bodies  ;  there  it  seems  the  ultimate  limitation  is  not  exe- 
cuted in  possession,  but  gives  them  a  joint  remainder  in  taiL  ^    . 

14.  Sir  Francis  Wortley,  in  consideration   of  an  intended  Bretndge,  * 
marriage  with  Hester,  covenanted  to  stand  seised  to  the  use  of  '^'  R*yn.  S^- 
himself  for  life,  remainder  to  Hester  for  life,  remainder  to  the- 

hsirs  male  which  he  should  beget  upon  the  body  of  the  said  Hes- 
ter. It  was  resolved,  that  the  estate  tail  was  not  executed,  be- 
cause there  was  an  intervening  remainder  Umited  to  the  wife. 

15.  Where  an  estate  for  life  is  limited  to  A.«  with  a  re-  Peane,  Id, 
mainder  to  the  heirs  of  A.  and  B.,  this  is  a  contingent  re-  ^' 
mainder  and  not  a  vested  estate.    60  if  there  be  a  limitation 

to  the  wife  for  life,  remainder  to  the  heirs  of  the  body  of  the 
husband  and  wife  ;  *for  the  freehold  is  limited  to  her  alone  ;  v'^ 

and  as  the  person  who  is  to  take  in  remainder,  must  be.  heir  of 
both  their  bodies,  if  the  wife  should  die  before  the  husband> 
Vol.  IV.  75 
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there  can  be  no  one  to  answer  that  deBcription,  when  the  par- 
ticular estate  determines :  because  the  husband  cannot  have  aa 
heir  during  bis  life;  nor  could  it  be  inyoked  or  flow  into  Ae 
limitation  to  the  wife  herself,  as  not  being  confined  to  her  own 
heirs.  Therefore  the  remainder  is  in  contingency. 
Gotag6  T.  iQ^  gjr  j{^  Frank,  on  the  marriage  of  Iris  son,  levied   a  fine^ 

citad  i  Term  And  declared  the  uses  to  himself,  during  the  jcnnt  lires  of  bini- 
Jlap.  436.        g^if  QQ  j  })ig  gQQ  Leventhorp  Frank  .;  and  after  the  decease  of 
either  of  them,  to  the  use  of  Susan  Cotele  forher  life  ;  and  a& 
ter  her  decease,  to  the  use  of  the  issue  male  of  the  s^d  Sana 
and  Leventhorp,  and  the  heirs  of  their  bodies  ;  and  in  deAuatt 
of  such  issue,  to  the  use  of  the  heirs  to  be  begotten  on  Ae  body 
of  Susan  by  the  said  Leventhorp ;  remainder  to  the  right   hein 
of  Sir  Richard  Frank.     The  marriage  took  effect,   and  Sohoi 
died,  leaving  five  daughters,   but  no  son.     Sir  Richard  died^ 
leaving  Leventhorp  his  son    and  heir*    A  question  arose  oa 
the  estate  which  Leventhorp  took.    The  Court  resolved,  fini; 
that  if  he  had  been  joint  tenant  with  the  wife  for  life,  this  had 
been  An  estate  tail  in  both,  as  the  word  heini  is  not  applied  to 
any  body  particularly,  as  Lit  §  28.    Secondly,  that  neither 
the  husband  nor  wife  had  an  estate  tail;  not  the    husband, 
because  he  had  no  prior  estate  for  life  ;  nor  Ab  wife,  because 
thoi^:h  she  took  an  estate  for  life,  yet  the  heirs  were-  not  ap- 
plied to  her  body.    Thirdly,  that  it  was  a  contingent  reniain- 
der,  to  the  heirs  of  both  their  bodies. 
*  376  ^'^'  ^berethe  particular  estate  is  granted  to  two  persons^ 

with  a  limitation  to  the  heirs,  or  heirs  of  the  *body  of  oae  of  them 
the  inheritance  is  executed  in  the  perscm  to  whose  beira  it  is  lim- 
AlpassT.  ited* 

erVraT  R.  ^  ®'  ^^  ^  niodem  case,  lands  were  conveyed  by  lease  and  re" 

516.  lease,  in  consideration  of  marriage,  to  John  WatkinS)   for  life* 

remainder  to  Susannah  Stephens  his  btsnded  wife  for  life,  for 
her  jointure,  remainder  to  the  use  of  the  heirs  of  the  body  o{ 
the  said  Susannah,  by  Urn  the  said  John  Watkins  to  be  begot*, 
ten,  and  of  their  heirs  and  assigns  lor  ever.  Lord  Kenyon 
said,  there  was  no  case  from  ^leQey's  ease  down  to  that  tim^ 
in  which  it  bad  not  been  holden,  that  words  in  a  deed  sinrikr 
to  those  in  this  deed,  did  not  create  an  estate  taU.  If  the 
Court  were  to  determine  otherwise,  they  would  entrench  on 
established  rules  of  law,  and  defeattfae  intention  of  the  parties, 
in  this  and  almost  every  other  case.- 
Cont  Rsm.  Mr.  Fearne  observes,  that  limitations  of  this  kmd  are  said 
to  be  executed  sufr  tnodo,  &M  is,  to  some  purposes,  though  not 
to  all :  for  though  they  are  so  far  executed  in,  or  blended  widi 
Oe  possession,  as  not  to  be  grantable  awny  from,  or  withoot 
the  freehold,  by  way  of  remainder ;  yet  they  are  not  so  execut- 


41. 
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ed  in  possession,  as  to  sever  the  jointure,  or  entitle  the  wife  of 
the  person  so  taking  the  inheritance  to  dower. 

19.  This  mle  does  not  take  place  unless  the  particufar  es-  BoUiBdatti 
tate,    and  the  remainder  to  the  heir  or  heirs  of  the  body,  are  the'same  ^ 
ereated  by  the  same  conveyance  ;  for,  by  the  very  words  of  the  la«tniment. 
rule,  as  stated  in  Shelley's  case,  both  estates  must  be  limited  by 

the  same  gift  or  conveyance. 

20.  Thus  it  was  determined,  so  long  ago  as  in  16  Eliz.,  Cranmer^i 
that  if  a  lease  was  made  to  A.  for  life,  remainder  to  the  right  ^?^»    ,^__ 
heirs  of  B.,  and  B.  should  purchase  the  estate  of  A.,  the  re- 
maioder  would  not  thereby  become  ^executed  :  for  it  was  not  *  377 
eonyeyed  by  the  original  grant,  but  by  the  act  of  another  per* 

SOD,  after  the  original  grant 

21.  A.,  on  the  marriage  of  B.  his  son,  settled  lands  to  the  ^^^^' 
use  of  B.  for  life,  remainder  to  the  wife  of  B.  for  life,  remain-   i  Ld?Ray. 
der  to  their  first  and  other  sons  in  tail,  with  reversion  to  him-  ^• 

self  in  fee.  Afterwards  A.  devised  the  same  lands  to  such  is» 
sue  male  as  B.  should  have  by  any  other  wife,  in  tail  male  ; 
and  in  case  of  failure  of  issue  male  of  B.,  to  his  grandchildren 
by  his  daughter  C.  in  fee.  B.  suiiered  a  recovery^  and  died 
without  bsue  mafe.  Lord  Ch.  Just.  Holt  held  clearly  that  the 
devise  to  B.'s  issue  male  by  any  other  wife  could  not  be  tacked 
to  his  estate  for  life,  because  that  was  limited  by  another  con- 
veyance. 

Lord  K.   Wr^ht  is  reported  to  have  said,  respecting  this  2  Vem.  486. 
point,  that  all   the  authorities  were  in  the  affirmative  ;  that  if  by 
the  same  deed,  they  should  consolidate ;  not  negatively,  that  tf 
by  different  deeds,  they  should  not :  but  this  point  is  now  fully 
settled. 

22.  Claude  Fonnereau,  by  indenture  made  between  him  and  ^  v. 

.  his  eldest  son  Thomas,  in  consideration  of  natural  love  and  af-  Doog?  48?!* 
fection,  granted  an  estate  to  Thomas  for  life :  afterwards  the  610. 
father,  by  hb  will,  devised  the  reversion  to  the  heirs  male  of  the 
body  of  Thomas.  Lord  Mansfield  said  the  Court  was  unani* 
mous  in  thinking  that  the  estate  for  life  being  by  one  instru- 
ment, and  the  limitation  in  tail  by  another,  they  could  not 
unite. 

23.  There  is  however  an  exception  to  this  rule :  for  where 
an  estate  is  limited  to  A.  lor  life,  by  deed,  and  a  limitation  ia  af- 
terwards made  in  A.'s  lifetime,  to  hb  heirs,  by  an  execution  of 

a  power  contained  in  the  same  deed :  there  Mr.  Feame  was  of  ^^^'  ^^"' 

opinion  that  the  limitations  would  unite  ;  because  the  limitation 

*of  a  use  under  the  execution  of  a  power  operated  as  a  use  ore-  #  g7g 

ated  by,  and  arising  under,  that    conveyance  itself ;  and  of 

course  was  the  subject  of  tht  same  constraotien^  so  far  as  the 
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'time  of  its  taking  effect  admitted,   as  it  would  have  beeji  if  ex« 
pressly  specified  and  ascertained  in  the  original  deed. 

VenablM  24.  By  a  settlement  made  after  marriage,  lands  were  liimt. 

7  Term*  Rep.  cd  to  S.  Morris  for  life>  remainde)r  to  the  use  of  Hannah  Morn 

342. 43S.        jii3  ^ife  for  lifo^   remainder  to  trustees  and  their  heirs,    to  pre- 
serve contingent  remainders  ;  and  after  the  several  deceases   of 
S.   Morris  and  his  wife,  to  the  first  and  other  sons    of  Ae 
marriage  severally  in  tail,  remainder  to  the  use  of  the  fint 
and  other  daughters  successively  in  tail,  remainder  to  the  use  of 
the  said   Hannah  Morris,  and  the  heirs  of  her  body  :  and  for 
default  of  such  issue,  to  the  use  of  such  person   or  persons 
as  Hannah  should  at  any  time,    notwithstanding   her   cover- 
ture, by  any  deed  limit  or  appoint  Hannah  Morris,   by  a  deed 
poll  duly  executed,  reciting  her  power,  and  that  she  was  de- 
... :       sirous  to  limit  the   reversion  of  the  said   premises   in  defirab 
of  any  issue  of  her  body,   appointed  the  premises  to  the  use 
of  the  right  heirs  of  S.  Morris  for  ever. 

.  The  question  was,  whether  the  heirs  of  S.  Morris  took  any 
estate  under  this  appointment :  and  it  was  contended,  on  be- 
half of  the  heir  of  S.  Morris,  to  be  a  general  rule,  that  an 
appointment  in  pursuance  of  a  power  created  by  a  former  deed, 
when  executed,  was  to  be  taken  as  if  it  were  inserted  in 
the  original  deed,  and  was  supplementary  to  it ;  in  which 
case  the  appointment  of  the  ultimate  remainder  to  the  heirs 
of  S.  Morris,  must  have  the  same  construction,  as  if  the  lim- 
itation had  been  inserted  in  the  antecedent  deed  :  and  then, 

*^  879  according  to  the  rule  in  *  Shelley's  case,  this  would  operate  to 

give  an  estate  in  fee  to  S.  Morris,  from  whom  the  defendant  (the 
heir  of  S.  Morris)  would  claim  by  descent.  The  Court  ap- 
pears to  have  assented  to  this  argument,  for  Lord  Kenyon  said 
— **  If  the  limitation  to  the  heirs  of  S.  Morris  be  a  legal  estate, 
it  enlarged  the  estate  in  the  ancestor,  and  gave  him  a  fee."  But 
the  Court  being  of  opinion  that  the  appointment  did  not  create 
a  legal  estate,  certified  upon  another  ground. 

^e^NatuKi!  ^^'  "^^^  ®®*^*^  ^^^  ^^®»  ^^^  ^^®  subsequent  limitation,  must 
be  of  the  same  nature ;  that  is,  both  legal,  or  both  equitable  ; 
for  if  the  first  limitation  be  of  a  trust  estate  of  freehold,  and 
the  subsequent  one,  carries  the  legal  estate,  the  rule  will  not 
take  place. 

a  trust  estate  was  devised  to  a  woman  for  life,  and  a  legal  re- 
mainder to  the  heirs  of  her  body,  it  was  held  that  the  heirs  of 
3  9ro.  Ptfl*     her  body  must  take  by  purchase ;  there  being  no  instance  where 
^^  ^^  '        the  legal  limitation  of  an  estate  to  the  heirs  of  the  body  of  any 
person,  had  been  united  to  a  prior  limitation  of  the  surploB 
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profits  of  such  estate  to  the  same  person  for  life,  so  as  to  make 
such  person  tenant  in  tail  by  constraction  of  law. 

27.  It  is  the  same  where  a  person  takes  a  legal  estate  for 
life,  -with  a  limitation  of  the  equitable  estate  to  his  heirs.  Foir 
in  the  case  of  Yenables  v.  Morris,  the  Court  of  King's  Bench 
held,  that  as  S.  Morris  took  a  legal  estate  for  life,  and  the  lim- 
itation to  hb  heirs  only  carried  an  equitable  estate,  the  two  es- 
tates did  not  unite. 

28.    As  one  of  the  principal    reasons  for  establishing  this  ^^^  ^^^^  ^^^ 
rule,  was  to  prevent  an  abeyance  or  suspension  of  the  inheri-  extended  to 
tance,  it  is  only  applied  to  limitations  in  which  the  word  heirs  is  ^^  ^^had 
used,  on  account  of  the   *maxim  that  nemo  eel  hcsres  vitenAs.  kc 
Bo  that  if  lands  are  limited  to  A.  for  life,  remainder  to  his  first  *  380 

and  other  sons,   and  the  heirs  of  their  bodies,  or  remainder  to 
the   child  and  children  of  A.,  or  to  the  issue  of  A.,  and  the 
•  heirs  of  their  bodies,  no  more  than  an  estate  for  life  will  vest  in 
A.,  and  the 'words  son,  child,  or  issue,  will  be  construed  words 
of  purchase. 

29.  The  word  heir  in  the  singular  number,  with  words  of  |^o,|oth^ 
limitationsuperadded,  is  a  word  ofa  purchase,  in  a  deed;  because  Word  Heir  in 
it  is  construed  as  a  description  of  the  person  intended  to  take.        ^umbef."  ^ 

30.  A  fine  was  levied  by  A.  to  the  use  of  himself  for  life, 
remainder  to  his  first  son  and  to  the  heirs  male  of  his  bodyVakerv. 
begotten,  &c.,  and  so  on  to  his  sixth  son  successively,  remain-  3597* 
der  to  the  right  heir  male  (in  the  singular  number)  of  the  conu- 
sor, to  be  begotten  after  the  said  sixth  son,  and  of  his  heirs 

male.  It  was  ruled,  upon  evidence  at  bar,  that  this  limitation 
to  the  heirs  male  was  only  a  contingent  remainder  and  not  an 
estate  tail  in  A.,  because  it  was  limited  to  particular  persons.  Bajiey  v. 

31.  By  indenture  made  in  consideration  of  marriage,  a  sum  v^'^'Vaa 
of  money  was  directed  to  be  laid  out'  in  lands,  to  be  settled  to  the 
husband  for  life,  remainder  to  the  wife  for  life,  remainder  to 

the  heir  male  of  the  body  of  the  wife  begotten  by  the  husband,* 
and  to  the  heirs  or  executors  of  such  heir  male.  It  was  resolved, 
that  this  was  a  contingent  remainder  in  fee,  to  such  person 
as  should  be  heir  male  of  the  body  of  the  wife  at  her  death. 

32.  This  rule  is  not  adopted  in    the  construction  of  marriaire  ^o'tp^- 

..  *      ,  .  -•■■..  .  ,  riftg*  Articlei. 

articles  because  they  arc  considered  m  equity  as  executory,  and  Feame  Cont 
to  be  construed  according  to  the  intention  of  the  parties.    That  ^"*-  ^^' 
a  provision  for  the  issue  of  the  marriage  is  one  of  the  g^at  ob- 
jects *  of  such  agreements;  consequently,  that  the  mtention  of         «  ggl 
the  parties,  however  untechnically  expressed,  must  be,  to  make 
such  a  settlement  as  shall  contain  an  effectual  provision  for  that 
issue ;  who  are  purchasers  for  a  valuable  consideration,  and 
whose  rights  ought  to  be  protected.    80  that  where  in  marriage 
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articles  it  b  agreed  to  settle  lands  to  the  husband  for  life, 
remainder  to  the  heirs  of  his  body»  by  hb  intended  wife  ;  diese 
last  words  are  construed  to  be  words  of  pnrchase,  and  to  mett 
the  first  and  other  sons  of  the  marriage,  and  the  heirs  of  thai 
i4sl  ^'^''  l>^i^  •  for  otherwise  the  husband  would  be  tenant  in  tail,  and 
might  suffer  a  recovery,  whereby  the  provision  intended  fer  the 
children  of  the  marriage  would  be  defiMtted. 
Treror^.  S3.  Sir  John  Trevor,   by  articles  in  consideration  of  bit  in- 

J^Kh^kn        ^^^^  marriage  with  Jane  Pnlestone,  covenanted  with  troatecs 
387.  '  to  convey  and  assure  to  them  and  their  heirs  certain  estatea,  to 

t^'m^*^^    the  use  of  Umself  for  life,  without  impeachment  of  waste,  «• 
mainder  to  his  intended  wife  for  her  Bfe,  remainder  to  the  use 
of  the  heirs  male  of  his  body,  on  her  body  to  be  begotten,  and 
the  heirs  male  of  such  heirs  male  lawfully  issuing ;  with  remain- 
der to  the  use  of  his  own  right  heirs.    And  covenanted  that  the 
said  premises  should  remain  to  his  intended  wife  during  her  Sie, 
after  his  own  decease,  free  from  all  incumbrances.     And  that 
in  case  the  said  uses  and  limitations  in  the  sud  articles  were  not 
thereafter  well  raised,  according  to  the  true  intent  and  meaniiig 
of  the  articles  ;  then  he  and  his  heirs  should  stand  and  be  rased 
of  the  said  premises,  until  such  time  as  a  iarther  asmraace 
should  be  thereof  made,  to  the  uses  of  the  said  articles. 

The  marriage  took  effect,  and  there  was  issue  an  eldest  son, 
«  392  ^^^  several  other  children.     No  settlement  was  ever  made   pur* 

.  suant  to  these  articles,  but  the  '^eldest  son  having  incurred  kis 
father's  displeasure,  by  an  improvident  marriage,  and  Sir  John 
Trevor  apprehending  that  he  had  an  estate  tail  vested  in  him, 
which  it  was  in  his  power  to  bar,  levied  a  fine  of  the  premises,  and 
settled  them  on  his  second  son.  Upon  the  death  of  Sir  J<dm  Tie* 
vor,  his  eldest  son  filed  his  bill  in  the  Co^rt  of  Chancery,  jmiy- 
ing  a  specific  performance  oi  his  father's  marriage  articles,  and 
to  have  a  conveyance  made  acoordiog  to  the  intention  thereof; 
-insisting  that  those  articles  were  only  an  executory  agreement, 
for  a  further  settlement  of  the  premises  ;  and  that  it  was  not 
in  the  power  of  his  father  to  bar  the  limitations  thereof     The 
cause  was  heard  before  Lord  Chancellor  Parker,  who  said,  the 
case  ought  to  be  considered  as  if  the  bill  had  been  brought  with- 
ui  two  years  after  the  making  of  the  articles  ;  if  a  Ull  had  been 
then  brought,  there  could  have  been  no  doubt  but  that  a  settle* 
ment  must   have  been  decreed,  pursuant  to  the  intention  of 
the  articles.     That  upon  articles  the  case  was  stronger  than 
on  a  will.     Articles  were  only  minutes  or  heads  of  the  agree* 
ment  of  the  parties,  and  ought  to  be  so  modelled,  when  they  corns 
to  be  carried  into  execution,  as  to  nuike  them  ^bctuaL    That 
the  intention  of  the  parties  was  only  to  give  Sir  John  Trevor  an 
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estate  for  life ;  if  it  were  otherwise,,  it  would  have  been  vain 
and  ineffectual ;  as  it  would  have  been  in  Lis  power  as  soon  as  the 
articles  were  made  to  have  destroyed  them.     That  then  the  con- 
sideration of  love  and  affection  which  he  had  to  his  intended  wife, 
and  the  heirs  male  of  their  two  bodies,  would  have  run  thus : 
that   he  did,  in  consideration  thereof,  settle  an  estate  on  himself, 
"which     he  might  give  away  from  his  heirs  male    whenever  he 
thoug^ht  fit.     That  this  limitation  to  the  h^rs  male  of  his  body, 
was  in  effect  *but  a  limitation  to  his  first  and  other  sons;  and  if         *  S8S 
the  articles  had  been  so  penned,  would  not  the  Court  of  Chan- 
cery have  decreed  a  limitation  to  trustees  to  preserve  them  ? 
It  was  declared,  that  Sir  ^John  Trevor  took  only  an  estate  for 
life,  under  these  articles ;  and  that  the  remainder  to  the  heirs 
male  of  hb  body,  &c.  gave  an  estate  tail,  by  purchase,  to  the 
first  and  other  sons  of  the  marriage.     And  it  was  decreed,  that 
ibe  lands  should  be  conveyed  to  the  eldest  son  in  tail  male,  re- 
mainder to  tbe  other  sons  in  the  same  manner. 

On  an  appeal  from  this  decree  to  the  House  of  Lords,  it  was 
argued  on  behalf  of  the  appellants,  that  Bir  John  Trevor,  by 
virtue  of  the  articles,  became  actually  seised  of  an  estate  tail  in 
the  pren^ises,  subject  to  his  wife's  estate  for  life  therein :  and 
that  tbe  articles  themselves  amounted  to  a  settlement,  and  op- 
erated as  such,  by  way  of  a  covenant  to  stand  seised. 

On  tbe  other  side  it  was  contended,  that  by  the  whole  scope 
of  the  articles,  it  manifestly  appeared  they  were  never  designed 
for  a  settlement,  but  only  a  bare  agreement,  how  and  to  what 
uses  the  lands  comprised  therein  should  be  settled  ;  and  that  die 
covenant  to  stand  seised  in  the  latter  part  of  the  articles,   could 
not  be  taken  as  a  final  setttement ;  either  from  the  words  of  it, 
or  the    precedent    partfr  of  the   articles;   but  as  provisional 
only,  and  till  a  settlement  should  be  made  in  form,  and  effect- 
ually to  answer  the  intent  and  agreement  of  the  parties*     That 
it  could  never  be  presumed.  Sir  John  was  to  have  any  greater 
estate  than  for  life,  without  impeachment  of  waste ;  or  that  it 
should  be  in  his  power  to  defeat  the  heirs  male  of  that  provision, 
«   which,  by  the  articles,  was  intended  to  be  made  for  them^  after 

the  ^death  of  Sir  John  and  his  Lady ;   for  the  articles  were         *  884 

founded  upon  consideration  of  the  marriage,  and  Sir  John's  af« 

fection  for  his  then  intended  wife,  and  the  heirs  male  of  their 

bodies  to  be  begotten ;  so  that  the  consideration  extended  as 

well  to  the  issue  male  of  the  marriage,  as  the  intended  wife* 

That  the  estate  limited  to  Sir  John  was  in  express  words,  for 

his  life  only,  without   impeachment  of  waste ;    which  would 

have  been  vain,  and  to  no   purpose,  if  he  was  to  have  been 

tenant  in  tail,  as  he  would  thereby  have  been  dispunishable  of 
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Wtiste.  That  the  lands  were  directed  to  be  limited^  after  At 
death  of  Sir  John  and  his  Lady,  to  the  use  of  the  heirs  ink 
of  the  body  of  Sir  John,  on  the  body  of  the  said  Jane  to 
.  be  begotten,  and  to  the  heirs  male  of  the  body  of  such  bos 
male  issuing  ;  so  that  the  first  words  were  only  a  description  d 
the  persons  who  were  to  take,  viz.  the  first  and  other  soos; 
and  the  subsequent  words  declared  what  estate  they  were  to 
take,  viz.  to  the  heirs  male  of  their  bodies. 

Mr.  Peere  Williams,  who  was  counsel  for  the  appellant,  says, 
the  matter  was  greatly  debated  by  the  Lord  Chancellor  and 
Lord  .Nottingham  for  the  decree,  and  the  Lords  Treror  and 
Harcourt  against  it ;  but  at  length  the  decree  was  affirmed  with- 
out any  division. 
Se^atfield^*       34.  Thomas  Streatfield,  by  articles  previous  to  his  marriage, 
Mss.  R.  176.  agreed  to  setde  lands  to  the  use  of  himself  and  Martha  his  ic* 
tended  wife,  for  their  lives,  and  the  life  of  the  survivor  ;  and  af- 
ter the  survivor's  decease,  to  the  use  of  the  heirs  of  the  body  of 
him  the  said  Thomas,  on  bis  wife  begotten,  with  other  remain- 
ders over.     The  marriage  soon  after  took  effect,  and  the  has- 
band  by  deed,   reciting  the  articles^  settled  the  lands  to  the  use 
of  himself  and  his  wife  for  their  lives,  *and  the  life  of  the  longest 
liver  of  them,  and  after  their  decease^  to  the  use  of  the  heirs  of 
the  body  of  the  said  Thomas  on  the  said  Martha  to  be  begotten, 
and  for  want  of  such  issue,  remainder  to  the  right  heirs  of  Tho- 
mas.    The  question  was,  whether  this  settlement  was  a  proper 
execution  of  the  articles.     Lord  Talbot  beld»  that  the  settlemeDt 
was  not  a  proper  execution  of  the  articles.    He  ssdd,  it  could 
not  be  doubted  but  that  upon  application  to  the   Court  of  Chan* 
eery,  for  the  carrying  into  execution  the  articles,  the   Court 
would  have  decreed  it  to  be  done  in  the  strictest  manner  ;  and 
would  never  leave  it  in  the  husband's  power,  to  defeat  and  an- 
nul every  thing  he  had  been  doing  ;  and  the  nature  of  the  provi- 
sion was  strong  enough  for  that  purpose,  without  any  express 
words. 

35.  The  same  rule  has  been  adopted  in  the  construction  of 
articles  for  settling  the  wife's  estate  ;  and  the  words  heirs  of  the 
body  of  the  wife,  by  the  intended  husband,  have  been  construed 
to  mean  first  and  other  sons.  ^ 

36.  Upon  a  marriage,  articles  were  entered  into,  whereby  it 
was  agreed,  that  the  wife^s  portion  should  be  laid  out  in  the 
purchase  of  lands,  which  should  be  settled  on  the  husband .  and 
wife,  for  their  lives,  and  the  life  of  the  longer  liver  of  them ; 
and  after,  to  the  heiis  of  the  body  of  the  wife,  by  the  husband 
to  be  begotten.    Yet  the  Master  of  the  Rolls  (8ir  J.  Trevor) 
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decreed  the  settlement  to  be  to  the  first  and  other  sons,  &c.,  so 
aa  the  husband  and  wife  might  not  have  power  to  bar  the  issue. 

87.  Mr.  Feame  obserres,  that  in  the  above  cases,  the  limi-  Cont.  lUm. 
tation  in  the  articles  importing  an  estate  tail,  either  in  that  pa-  ^^^' 
rent  from  whom  the  estate  moved,  or  in  both  the  parents,  would 
have  put  it  in  the  power  ♦either  of  the  father  alone,  during  the  *  ^8* 

coverture,  or  of  the  settling  parent  alone,  after  the  death  of  the 
other,  to  bar  the  issue  )  and  that  power  would  not  have  been  re* 
strained  to  the  concurrence  of  both  parents.  But  he  had  not 
met  with  any  case  in  which  the  same  doctrine  had  been  extend- 
ed to  a  limitation  giving  an  estate  tail  to  the  wife  alone^  in  the 
estate  moving  from  the  husband.  There  rather  seemed  to  have 
been  a  distinction  taken  between  that  and  the  other  cases,  in  I'e- 
spect  of  its  not  leaving  it  in  the  power  of  either  of  t]^e  parents^ 
alone,  to  bar  the  issue,  either  during  or  after  the  cove^ure  ;  for 
in  such  case,  as  the  husband  take^  no  estate  tail,  it  is  evident  he 
cannot  during  the  coverture,  or  afterwards,  bar  the  issue  of  the 
marriage  :  and  the  wife  of  course  cannot,  during  t)ie  coverture,  vid«  Tit.  96 
do  it,  without  his  concurrence ;  and  her  estate  tail*  being  ex  pro-  c-  ^O* 
visione  vtri,  the  statute  11  Hen.  YII.  c.  20.  prevents  her  from 
doing  It  afterwards  ;  and  it  has  been  held,  that  their  power  of 
doing  it  jointly  is  not  unreasonable,  or  inconsistent'  with  the 
probable  view  and  intent  of  the  settlement. 

38.  Thus,  where  articles  were  made  before  and  in  considera-  Honor,  i  P. 
tion  of  marriage,  whereby  lands  were  agreed  to  be  settled  to  the  ^^^  ^** 
use  of  the  husband  for  life,  remainder  to  the  wife  for  life,  re- 
mainder to  the  heirs  of  the  body  of  the  wife,  by  the  husband  be- 
gotten, remainder  to  the  husband  in  fee  ;  Lord  Cowper  said^ 
they  were  prudent  articles ;  and  the  wife,  though  she  was  to 
have  an  estite  tail  thereby,  yet  could  not  bar  it,  it  being  restrain- 
ed by  the  statute  1 1  Hen.  VIL  ;  and  it  was  plainly  intended 
that  the  father  should  not  have  a  power  of  defeating  and  starv- 
ing the  issue.  It  was  therefore  decreed,  that  the  estate  should 
be  settled  as  by  the  articles,  namely,  to  the  father  for  life,  remainr 
der  to  the  eldest  son  in  tail. 

*39.  On  a  bill  by  a  mortgagee,  to  redeem  or  foreclose,  the  *87 

defendant  insisted  that  by  articles,  previous  to  the  marriage  of  Komp,  citod 
bis  father  and  mother,  they  agreed  to  purchase,  lands  of  a  cer-  3  Vea.  ssa. 
tain  value,  and  to  settle  them  to  the  use  of  the  husband  for  Iife» 
remainder  to  the  wife  for  life,  remainder  to  the  use  of  the  heirs 
of  the  body  of  the  wife  by  the  husband,  remainder  to  the  heirs    . 
of  the  survivor.    Lands  were  purchased  and  the  husband  and 
wife  joined  in  a  recovery  of  them,  to  the  use  of  the  plaintiff  in 
fee,  by  way  of  mortgage.     The  defendant  insisted,  that  his  mo- 
ther being  dead,  he  was  entitled,  under  the  true  construction  of 
Vol.    IV.  76 
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these  articles,  in  equity,  to  have  this  estate  settled  to  the  fiist 
and  other  sons  of  the  marriage  in  tail  male.  Sir  Joseph  JAfi 
held,  that  if  this  was  a  common  limitation,  he  should  ban 
thought  what  the  defendant  insisted  on  right,  and  that  the  mort* 
gagee  must  have  lost  his  estate :  hut  this  was  particalar,  to  the 
heirs  of  the  body  of  the  wife  by  the  husband  ;  and   being  ex 

SAtk.477.      provisume  wt,   would  secure  the  children  against  the    father 
alone ;  and  that  it  might  be  the  real  intent  that  both  might  bar, 

„.  .  and  therefore  the  defendant  was  well  barred. 

Banner,  I  40.  Francis  Highway,  by  articles  previous  to  his   marriaee, 

8S4  5d^dL  ^^^®^^t^*l to  surrender  customary  lands  of  inheritance,  to  toe 
use  of  himself  for  life,  remainder  to  his  intended  wife  f<]T  Hfe;, 
and  from  and  after  the  decease  of  the  husband  and  wife,  to  tbe 
use  of  tlttjieirs  of  her  body  by  him,  if  he  survived  her ;  but  if 
she  survi^d  him,  to  the  heirs  of  his  body,  on  her  body  to  be  be- 
gotten ;  remainder  to  his  owif  right  heirs.  The  marriage  took 
effect :  and  the  husband  surrendered  the  estate  to  the  uses  men- 
tioned  in  th)BLjnarriage  articles,  and  was  admitted  accordingly : 
^  and,  at  the-Sme  court,  he  and  his  wife  surrendered  *the  estate 

to  the  use  or  t)ie  husband  and  wife  for  their  joint  lives,  and  the 
life  of  the  surVivor,  and  after  their  deaths,  to  the  use  of  their 
eldest  son  for  li%,'  and  after  his  death,  to  his  first  son  who  should 
live  to  attain  2r,''^^d  his  heirs  for  ever. 

Upon  a  questidp*,  wheth^the  first  surrender  to  the  uses  men- 
tioned in  the  articl^  was  a  d^e  execution  of  them  ;  the  Master 
of  the  Rolls  (Sir'L^^enyon)  said,  it  had  been  long  settled  that 
articles  for  a  settlement  on  a  husband  and  the  heirs  of  his  body, 
should  be  carried  into  'execution  as  a  strict  settlement ;  and  it 
had  been  considered  as  vain  to  make  a  settlement,  which  instant- 
ly might  be  defeated  by  a  recovery.  But  the  doctridi  had  never 
gone  so  far,  where  that  party  could  not  suffer  a  recovery  alone. 
He  said  he  did  not  know  that  the  point  had  been  decided  ;  he 
must  therefore  decide  as  reason,  and  the  principles  of  the  cases 
decided,  led  him.  He  observed,  that  it  was  anciently  a  common 
mode  of  settlement,  to  the  husband  for  life,  to  the  wife  for  life, 
and  to  the  heirs  of  the  body  of  the  wife  by  the  husband  :  it  was 
thought  a  sufficient  precaution  to  preserve  the  entail,  that  it  conU 
not  be  destroyed,  unless  both  husband  and  wife  concurred ;  and 
it  was  thought  better  that  the  power  should  be  given  to  the  two 
parents  concurring,  than  that  the  property  should  be  absolutely 
tied  up.  With  respect  to  the  case  before  him,  the  limitatioB 
appeared  to  be  anxiously  worded  :  the  concurrence  of  both  par- 
ties was  necessary  to  destroy  the  entail  ;  whichever  survived, 
it  was  out  of  the  power  of  the  survivor.  He  thought  he  had  no 
authority  to  say,  that  this  was  not  what  the  parties  meant ; 
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that  he  could  not  put  on  the  articles  the  construction  contended 

for  by  the  defendants ;  and  declared  that  the  articles  were  prop-  '^  Vei.  300. 

erly  carried  into  execution  hy  the  first  surrender. 

♦41.  Where  there  has  been  a  dificrence  between  two  sets  of         ♦  889 
limitations  on  the  face  of  the  articles,  that  evidenced  a  distinction  ^•^i^^"*' 
ia  the  intention  of  the  parties  themselves,  between  a  strict  setUe« 
ment  on  the  issue  of  the  marriage,  and  an  entail  o#the  parent ; 
hy  expressly  securing  a  provision  for  such  issue,  under  a  limita- 
tion of  one  fund  or  estate  in  the  way  of  strict  settlement ;  and 
at  the  same  time  limiting  another  estate  in  a  more  general  way 
to  the  heirs  of  the  body  of  the  father  ;  the  Court  has  thought 
that  there  was  not  sufficient  ground  for  executing  the  lat'ter  limi- 
tation in  strict  settlement. 

42.  By  marriage  articles,  it  was  agreed  that  6,0001.  in  the  chamben  r. 
hands  of  trustees,  should  be  laid  out  in  the  purchase  of  lands,  to  ^^^JJ'^'aB. 
be  settled  on  the  husband  for  life,  remainder  to  the  wife  for  life, 
for  her  jointure,  remainder  to  the  first  and  other  sons   of  that 
marriage  in  tail  male  successively,  chargeable   with  2,000Z.  for 
younger  children,  remainder  to  the  husband  in  fee.     The  father 
of  the  husband,  by  the  same  articles,  covenanted  to  settie  other 
lands,  after  his  own  decease,  upon  the  husband  and  the  heirs 
male  of  his  body,   remainder  to  the   heirs  of  his  father.     The 
husband's  father  having  made  a  settlement  of  the  lands,  agreed  to 
be  settied  by  the  articles,  on  the  husband  and  the  heirs  male  of 
his  body,  with  remainder  to  himself  in  fee,  one  point  was,  wheth- 
er this  was  a  good  performance  of  the  agreement,  and  if  the 
limitation  ought  not  to  have  been  to  the  husband  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male  successively, 
in  strict  settiement. 

Lord  King  held  that  tiie  settiement  made  by  the  father  was  a 
.good  execution  of  the  agreement,  and  confirmed  it.     He  said, 
tiiat  by  the  articles  these  lands  were  not  intended  to  be   settled 
as  a  provision  *for  the  children  of  that  marriage  (they  were  ta-         ♦  S90 
ken  care  of  by  the  other  part  of  the  articles,  by  the  trust  money), 
but  for  the  support  and  provision  of  the  husband  ;  and  it  was  not 
Uke  the  common  case  of  articles  for  a  settlement  on  the  marriage,, 
where  no  other  provision  or  care  was  taken  for  them :  and  the 
different  manner  of  penning  the  articles,  in  relation  to  the  trust 
money,  and  to  these  lands  ;  the  one  to  be  in  strict  settlement,  to 
the  first  and  other  sons  of  the  marriage,  the  other  limitation  to 
the  husband  and  the  heirs  male  of  his  body  generally,  and  not 
tied  up  to  the  issue  of  that  marriage  ;  showed  plainly  the  parties 
understood  and  had  in  contemplation  the  difference  between  a  ^^^^^^  ^ 
strict  settlement  upon  the  issue  of  that  marriage,  and  a  general  j,^^^„^ 
settlement  upon  the  husband  and  the  heirs  male  of  his  body.        2  Vsi.  558. 
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43.  The  Court  of  Chancery  will  put  the  same  constnielioa 
'  on  the  words  heirs  female,  in  favour  of  dai^hters,  as  it  does  ea 
the  words  heirs  male,  in  fiskFOur  of  sons. 
Weft  y.  44,  By  articles,  in  consideration  of  an  intended  manriagey  it 

3  p'  ^vfou.     '^^  agreed  that  the  husband  should  settle  his  estate,  to  die  ose 
^1*  of  himself  for  life,  without  impeachment  of  waste,  remainder  to 

Ca.  23S.  *  *    ^c  intended  wife  Sot  life,  remainder  to  the  heirs  male  of  the  bus* 
band  by  the  said  intended  wife,  remainder  to  the  heirs  male  of 
ihe  husband  by  any  other  wife,  remainder  to  the  heirs  female  erf 
the  husband.     The  marriage  took  effect,  and  there  was  iasae 
one  daughter.     The  husband  suffered  a  recovery  and  sold  the 
lands.     Upon  a  bill  by  the  two  daughters  of  the  daughter,  they 
insisted  that  the  estate  ought  to  have  been  limited  in  strict  settle- 
ment, to  the  sons  of  the  husband,  with  remainder  to  the  daugh- 
ters of  the  marriage.     The  bill  was  dismissed. 
•891  ♦An  appeal  was  brought  in  the  House  of  Lords,  where  it 

was  contended,  that  by  the  marriage  articles  it  was  agreed  that 
the  estates  should  be  limited  to  the  husband  fdr  life,  sang  uoMte^ 
and  that  he  should  have  power  to  make  leases,  which  was  a 
plain  evidence  that  the  estate  was  intended  to  be  limited  in  strict 
settlement,  and  that  the  husband  should  be  but  tenant  for  life, 
and  have  no  power  to  bar  either  his  sons  or  daughters  by  fine 
or  recovery.     That  it  was  objected,  that  though  courts  of  equi- 
ty had  in  like  cases  decreed  an  execution  of  marriage  articles, 
in  strict  settlement,  in  favour  of  sons,  yet  they  had  not  extended 
it  in  favour  of  daughters,  who  were  most  commonly  provided 
for  by  a  term  of  years,  to  raise  portions  for  them,  in  case  of 
failure  of  issue  male  :  but  to  this  it  might  be  answered,  that 
the  reason  seemed  to  be  as  strong,  that  the  expression  of  heirs 
female  of  the  body,  contradistinguished  from'  sons,  in  marriage 
articles,  should  have  the  same  construction  in  favour  of  daugh- 
ters, as  the  expression  of  heirs  male  in  favour  of  sons.     That 
in  this  case  both  were  under   the  contemplation  of  the  par- 
,  ties,  because  there  was  no  other  provision  for  daughters,  besides 
the  limitation-mtended  for  them  by  the  articles ;  and  according 
to  the  common  course,  where  provision  was  made  for  daughtera 
by  a  term  of  years,  it  was  always  so  limited,  as  to  be  out  of  the 
father's  power  to  bar  it. 

On  the  other  side  it  was  contended,  that  there  was  no  prece* 
dent  of  a  court  of  equity  having  interposed,  to  carry  articles  m- 
to  strict  settlement,  in  favour  of  heirs  female  in  any  case ;  and 
much  l^ss  in  (i  case  of  this  nature,  where  part  of  the  consideration 
was  the  continuance  of  the  husband's  name,  which  could  not  sub- 
sist  long  In  females  ;  and  where  the  remainder  lunited  to  them 
was  to.  commence  after  failure  of  issue  ♦male  of  the  husband  by 
any  other  wife,  and  consequently  after  aa  estate  tail  in  him ; 
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remainder  was  of  no  account  in  the  law,  as  being  subject 
to  be  barred  by  the  tenant  in  tail  in. possession. 

The  decree  was  reversed,  and  it  was  ordered  and  adjudged,  ^  ^*'*  ^3^- 
that  the  lands  contained  in  the  marriage  articles  should  be  con* 
veyed  to  the  two  grand-daughters,  and  to  the  heirs  of  their  bo* 
diesy  as  tenants  in  common,  with  cross  remainders. 

45.  In  a  subsequent  case,  a  limitation  to  the  heirs  of  the 
body  of  the  husband,  with  an  express  pecuniary  provision  for 
the  daughters,  was  held  not  to  be  equivalent  to  a  limitation  to 
heirs  female. 

46.  Thus,  where    in  consideration  of  a  marriage,   and   of  ^^.^^^^  ^-  ^ 
5,000/.  portion,  articles  were  entered  into,  whereby  the  intend-  2  P.  Wms. 
ad  husband,  for  making  provision  for  the  issue  of  that  marriage,  ^^* 
coveBanted  with  the  wife's  trustees,  to  convey  certain  estates,  to 

the  use  of  himself  for  life,  without  waste,  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder,  as  to  part,  to 
the  wife  for  her  jointure ;  remainder,  as  to  the  whole,  to  the 
first  and  other  sons  of  the  marriage  in  tail  male  successively  ; 
remainder  to  the  heirs,  male  of  the  body  of  the  husband,  (that 
is,  by  any  wife  ;)  remainder  to  the  heirs  of  his  body  by  his  said 
wife  ;  and  for  want  pf  such  issue,  to  his  own  right  heirs.  In 
which  articles  there  was  a  clause  empowering  the  husband  and 
wife  to  make  leases  at  the  old  rent :  and  also  a  clause,  that  if 
the  husband  should  die  without  isdue  male  by  his  said  wife, 
and  there  should  be  daughters,  if  but  one  daughter,  then  such 
daughter  should  have  S,000{.,  and  if  more  daughters  than  one, 
4,000/.  among  them,  to  be  secured  upon  such  part  of  the  estate. 
There  was  but  one  daughter  of  the  marriage.  The  husband 
survived  his  ^ife,  *and   suffered  a  recovery    of    the    lands ;  *  398 

and  made  another  settlement  of  them  on  his  second  mar- 
riage, subject,  as  to  part,  to'  a  trust  for  raising  3,0002.  for 
his  daughter  by  his  wife,  in  satisfaction  for  the  portion  she 
was  entitled  to  under  the  first  articles  :  and  maintenance,  for 
her  in  the  mean  time.  The  question  was,  whether  this  be- 
mg  in  case  of  articles,  should  not  be  taken  as  if  the  lim- 
itation had  been,  to  the  daughters  of  the  husband,  by 
bis  first  wife ;  for  then  they  could  not  be  barred  by  tUb  re- 
covery. 

It  was  insisted,  on  behalf  of  the  daughter,  that  the  issue  of 
the  marriage,  and  consequently  the  daughter,  were  purchasers, 
in  consideration  of  the  marriage,  and  the  mother's  portion. 
That  the  limitation  to  the  heirs  of  the  body  of  the  husband,  by  his 
first  wife,  being  by  way  of  articles,  must  be  the  same  as  if  it 
had  been  to  the  daughters ;  for  it  could  not  be  intended  in  fa- 
vour of  the  sons  of  that  marriage,  there  bemg  an  express  limi- 
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tation  before  to  tbem  ;  and  though,  if  this  had  been  in  a 
ment  there  being  a  precedent  limitation  for  life  to  the  hnsbaHl 
it  would  have  been  an  estate  tail  in  him,  and  barrable  faj  t 
common  recovery,  yet  it  was  otherwise  where  it  rested  upon  a^ 
tides  ;  for  in  that  case,  an  express  estate  for  life  being  limilri 
to  the  husband,  as  in  this  case,  such  express  estate  ex<clwki 
the  raising  or  vesting  of  any  different  estate  in  him,  by  vir- 
tue of  any  limitation  to  the  heirs  of  his  body.  On  the  other 
side  it  was  said  and  resolved,  that  though  here  was  notice  of 
the  marriage  articles,  yet  the  3,O0OL  secured  by  the  settlemeot 
on  the  second  marriage,  was  an  actual  satisfaction  of  aO  de- 
mands by  these  articles  :  and  though  a  limitation  by  articles  to 
the  heirs  male  of  the  marriage,  after  an  express  estate  for  Efe 
^  394  to  the  father,  should  be  taken  to  mean  a  remainder  to  the   *fiist 

and  other  sons,  it  did  not  follow  that  such  a  limitation    to  tk 
heirs  of  the  body,  must  be  equivalent  to  a  remainder   limited  to 
daughters  :  especially  in  this  case,  where  theywere  postponed  to 
-  the  limitation  to  the  heirs  male  of  the  body  of  the  husband,  bj 
any  wife  ;  and  where  there  was  an  express  pecuniary   provision 
made  for  the   daughters  by  the  first  wife  ;  which  was  all  the 
said  daughters  were  to  depend  upon.     As  to  the  case  of  West?. 
Erisey,  there  was  this  diversity.     In  that  case,  no  portion  was 
provided  for  the  daughters  of  the  first  marriage  ;  in   the  present 
case  portions  in  all  events  were  secured  to  such  daughters.     la 
*  West  V.  Erisey,  the  remainder  was  to  the  heirs  female  of  the 

body  of  the  husband  by  the  first  wife,  so  that  the  daughters  were 
more  immediately  in  the  view  and  contemplation  of  the  parties 
Vide  Fearne    ^^  ^^^U  than  in  the  present  case.     Decreed,  that  the  daughter 
Cont.  Rem.    was  not  entitled  to  the  premises,   by  virtue  of  thC  limitation  in 
the  marriage  articles,  to  the  heir$  of  the  body  of  the  husband, 
.    by  the  first  wife. 

47.  As  the  word  issue  equally  comprehends  male   and  female 
children,  an  agreement  to  settle  lands  on  the  issue  of  the  mar« 
riage,  has  been  held  to  extend  to  daughters. 
Hnrd  T.  48.  By  articles  in  consideration  of  marriage,  the  intended 

3*Atk?^7*'  husband  covenanted  to  convey  lands  to  trustees,  in  trust  for  him* 
self  for  life,  remainder  to  his  wife  for  life,  and  after  the  deter- 
mination of  these  estates,  then  to  the  issue  of  this  match,  in  such 
sort,  manner,  and  form,  and  subject  to  such  charges  for  younger 
children,  as  the  husband  should  thereafter  bjr  deed  or  will  ap- 
point. Lord  Hard  wicke  said,  the  word  issue  meant  issue  female 
as  well  as  male  ;  and  therefore  if  it  had  gone  no  farther  than  to 
the  issue  of  the  marriage,  and  a  bill  had  been  brought  for  cany- 
«  395  ing  *the  articles  into  execution,  the  settlement  must  have  been  to 

all  the  issue  ;  to  the  first  and  every  other  son  ;  and  for  de&olt 
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of  such  issue,  to  the  daughters,  with  proper  remainders  follow- 
ing one  after  another.     He  had  known  several  decrees  of  this 
kind  upon  the  words,  issue  of  the  marriage.     But  then  the  sub- 
sequent words — "  In  such  sort,  manner,  and  form,  and  subject 
to  such  charges  for  the  younger  children,  as  the  husband  should 
thereafter,  by  deed  or  will,  order  and  appoint,"  were  relied  on  ^^^  ^* 
by  the  defendant ;  and  it  had  been  insisted  that  this  left  a  power  4nib/s74. 
in  the  father,  as  to  the  manner  and  quantity  of  interest  the  chil-  yj^frr**™** 
.  dren  should  take  out  of  the  estate.     He  agreed  that  it  did,  as  to     ' 
the  manner,  but  not  as  to  the  interest. 

49.  In  the  preceding   cases,  there  were  articles  only,  and  no  Settlements 
settlement  preyious  to  the  marriage :  and  the   Court  was  re-  o"  Iriiclet 
quired  to  carry  the  articles  into  execution ;   or  to  rectify  the  rectified, 
settlement  made  after  the  marriage,  in  consequence  of  the  ar- 
ticles.    But  there  are  also  instances  where  there  were  both  ar- 
<icles>  and  a  settlement  expressly  in  pursuance  thereof,  made 
previous  to  the  marriage  ;  and   the  Court,  upon  an  application 
for  that  purpose,  has  interfered  to  rectify  such  settlement,  in  con- 
formity to  the  nature,  or  constructive  import  of  the  limitations  in 
the  articles.  '  ^^^^^ ,  3^ 

IK).  Thus,  in  the  case  of  Honor  v.  Honor,  a  settlement  .was 
made  before  the  marriage,  reciting  the  articles,  and  expressed 
-  to  be  made  in  pursuance  thereof,  whereby  the  lands  were  limit- 
ed to  the  husband  for  life,  remainder  to  the  wife  for  life,  remain- 
der to  the  heirs  of  the  body  of  the  husband,  on  the  wife  to  be 
begotten.  Lord  Cowper  said,  it  was  a  plain  mistake,  in  mak- 
ing the  settlement  vary  from  the  articles ;  for  the  settlement  ^ 
being  said  to  be  made  in  ^pursuance  thereto,  showed  there  was 
no  alteration  of  the  intention,  nor  any  new  agreement,  between 
the  making  of  the  articles,  and  the  settlement.  Therefore,  de- 
creed a  conveyance  of  the  lands  to  the  father  for  life,  remainder 
to  the  plaintiff  the  son,  in  tail.  ^^^  .  ^ 

51.    So  in  the  case  of  West  v.    Erisey,  a  settlement  was        ' 
made  before  the  marriage,  mentioned  to  be  in  pursuance  and 
performanee  of  the  articles,  by  which,  after  the  limitation  to  the 
first  and  other  sons  of  the  husband  by  any  other  wife,  the  lands 
were  limited  to  the  heirs  of  the  body  of  the  husband  by  the  wife. 
And  it  was  OFdered  by  the  House  of  Lords,  that  the  lands  should 
be  conveyed  to  the  grand- daughters,  in  the  manner  already  stated.  Roberts  y. 
62.  By  articles  before  marriage,  an  estate  was  agreed  to  be  !^y^^'JVg 
settled  on  the  husband  for  life,  remainder  to  the  heirs  male  of 
his  body,  with  power  to  raise  portions  for  younger  children.     A 
settlement  was  afterwards  made,  also  before  marriage,  in  pur- 
suance of  the  articles ;  and  observing  the  very  words  of  the 
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articles.  The  husband  levied  a  fine,  and  declared  the  uses  to 
himself  in  fee.  The  son  brought  a  bill  to  have  the  settleine^ 
rectified,  according  to  the  intention  of  the  articles,  which  was, 
to  make  his  father  tenant  for  life  only,  although  the  words  both 
of  the  articles  and  settlement,  in  construction  of  law,  made 
him  tenant  in  tail.  Before  miirriage,  indeed,  the  parties  naght 
come  to  a  new  agreement,  but  the  settlement  itself  being  in  pur* 
suance  of  the  articles,  excluded  an;  such  notion. 

Lord  Hardwicke  said,  this  was  the  common  case,  the  varn 
ation  from  the  intent  of  the  articles,  and  from  the  ordinary 
course   of  settlements,  not  arising  from  any  new  agreement 

*  397  (bein^  made  in  pursuance  of  *thc  articles,)  or  fraud ;  but  from 

mistake  in  not  attending  to  a  strict  settlement ;  the  reason  of 
which  was  unanswerable,  viz.  that  on  a  settlement  for  valuable 
consideration,  to  make  the  father  tenant  in  tail,  would  be  nuga- 
tory, and  the  same  as  making  him  tenant  in  fee ;  therefore  the 
son  was  entitled  to  relief,  and  to  have  the  settlement  rectified 
according  to  the  true  intent  of  the  articles. 
If^  ^:  63.  But  where  both  articles  and  settlement  are  previous  to 

Forrest,  R.     marriage,  at  a  time  when  all  parties  are  at  liberty,  and  the 
^'  settlement  is  not  expressed  to  be  made  in  pursuance  and  perfor- 

mance of  the  articles  ;  there,  if  the  settlement  differs  from  the 
articles,  it  will  be  considered  as  a  new  agreement  between  the 
parties,  and  will  control  the  articles. 
Caiwof  "*  54.  It  should  however  be  observed,  that  the  Court  of  Chan- 

Purvhaien.  eery  will  not,  in  those  cftses,  relieve  against  purchasers  for  a 
valuable  consideration,  and  without  notice.  As  in  the  case  of 
West  V.  Erisey,  where  one  of  the  objections  to  the  appeal, 
was,  that  if  the  articles  should  be  allowed  to  control  the  set- 
tlement,  the  purchasers  under  the  husband  would  be  affected. 
To  which  it  was  answered,  that  the  appellant's  bill  was  not 
brought  against  any  {Purchaser,  as  to  the  parts  of  the  estate 
sold  by  the  husband ;  since  the  appellants  only  prayed  satisfac- 
tion out  of  his  personal  estate ;  and  the  decree  was  according 
to  such  prayer,  and  did  not  affect  the  purchasers. 
ante,  f  4«.         55^  g^  jjj  jj^g  ^^^  ^f  Powell  V.  Pricfe,  it  was  admitted,  that 

if  the  trustees  under  the  settlement,  or  the  second  wife,  had  bad 
Warwick  ^  "°  notice  of  the  articles  made  on  the  first  marriage,  then  their 
3  Atk.  291.     being  purchasers  without  notice  would  have  been  a  bar  to  the 

*  398         plaintiff's  claim,  by  the  articles. 

formfr?7*a^*      ♦66.  This  rule  does  not  appear  to  have  been  formerly  ap- 
plied in  Cases  plied  ih  the  construction  of  assignments  of  terms  for  years; 

Teln™*  ^^   ^^^»  '"^  ^^^  ^^^^y  cases,  the  words  heirs  of  the  body  appear  to 
Fearne^a  Ex.  have  been  considered  as  words  of  purchase. 

I>ev.  eth  edit 
490. 
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57.  The  trust  of  a  term  for  years  was  limited  upon  a  mar-  f**®^^  ^' 
xiage,  to  A.  the  husband  for  life,  then  to  B.  the  wife  for  life,  and  %  Vern.  43. 
then  to  the  heirs  of  the  body  of  the  wife  by  the  husband  to  be  ^^^• 
begotten.      Lord  Chancellor  Jeffries  decreed,  that  the  whole 
vested  in  the  wife.     Afterwards  the  Lords  Commissioners,  Tre-*  gp         --. 
Yor,   Rawlinson,  and  Hutchins,  resolved,  that  the  issue  should  i  p.  Wms. 
have  it ;  for  to  support  the  intent  of  the  settlement  they  would  ^^* 
take  the  words  heirs  of  the  body  to  be  descHpHo  per^oncB,  and 
not  words  of  limitation  ;  which  was  affirmed  by  the   House  of  «  .*!.  w- 
Lords. 

68.  A  termor  for  years,  by  settlement  on  his  marriage,  as-  Daffom  v: 
signed  his  term  to  trustees,  in  trust  for  himself  for  life,  remainder  ?^^™*3V 
to  his  wife  for  life,  remainder  of  one  moiety  to  the  heirs  of  the 
body  of  the  wife  by  the  husband,  remainder,  as  to  the  other 
moiety,  to  the  children  of  the  body  of  the  wife.     The  husband 
died,  leaving  a  son  of  that  marriage.     The  wife  married  again, 
and  had  a  son  by  the  second  husband.     Upon  a  question  whe- 
ther the  whole  interest,  in  the  first  moiety  of  the  term,  vested 
in  the  wife,  Lord  Somers  held,  that  the  case  of  Peacock  v. 
Spooner  having  been  decided  by  the  House  of  Lords,   must 
govern  this  case.     There  the  like  limitation  to  the  heirs  of  the  j  p^  'y^mn. 
body  of  the  wife,  by  the  husband  to  be  begotten,  was  adjudged  372. 
to  be  taken  as  words  of  purchase,  and  not  as  words  of  limita- 
tion. 

59.  So  where  A.,  possessed  for  2,000  years  of  a  tenement  in  y*^  ^'  ^ 
consideration  of  a  marriage,  and  of  ^3501.  portion,  and  for  pro*  Vern.  93.  1 
vision  and  stay  of  living  of  the  husband  and  wife,  and  their  ^-  ^"J?-  ^^ 
children,  demised  to  trustees  for  1700  years,  if  he  and  his  wife 
or  any  of  their  issue  should  live  so  long,  in  trust  for  the  husband 
for  99  years,  remainder  to  the  heirs  of  the  body  of  A.  by 
that  wife.  They  had  issue  three  daughters  ;  two  of  whom 
got  an  assignment  of  the  whole  term,  and  had  administra- 
tion to  the  father.  And  the  question  was,  whether  the  tlurd 
daughter  was  entitled  to  a  third  with  her  sisters  ;  for  though 
it  was  insisted  for  the  administratrix,  that  the  trust  of  the 
whole  term  vested  in  the  father,  and  was  executed  in  him,  and 
that  the  daughters,  though  the  heirs  of  his  body,  could  not  take 
by  purchase  in  this  case,  yet  the  Master  of  the  Rolls  (Sir  John 
Trevor)  conceived,  that  inasmuch  as  there  was  a  particular 
term  of  99  years  taken  out  of  the  1700,  and  the  father  had 
a  particular  estate  limited  to  him  during  99  years,  the  trust 
of  the  whole  term  during  the  1700  years  was  not  executed 
to  the  father.  And  his  Honour  said,  that  the  cotistruction 
of  trusts  must  be  governed  by  intention ;  and  this  being  the 
case  of  a  marriage  settlement,  and  the  intention  plain,  it  ought 
•    Vet.  IV.  77 
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to  be  supported.  And  his  Honour  did  conceive  in  this  case, 
that  though  the  word  heirs  was  not  properly  a  word  of  purchase, 
yet  there  being  a  particular  estate  for  life,  daring  a  particular 
term,  limited  to  the  father,  that  the  limitation  to  the  heire  of  his 
body  afterwards,  on  that  marriage,  would  carry  it  to  all  the 
daughters  equally :  and  he  was  the  more  of  that  opinion,  be- 
cause it  was  declared  in  the  deed,  that,  after  the  death  of  the 
father,  the  trustees  should  execute  estates  to  the  person  and  per- 
sons respectively,  that  should  be  interested  according  to  their 

*  400  respective  shares  therein;  which    *8howed    that  the  children 

should  all  take  their  several  shares. 
But  is  now  60.  Mr.  Fearne  observe^  that  in  the  cases  of  Peacock  v. 

S^Dey.        Spooner,  and  DafFom  v,  Goodman,  no  particular  expressions 
802. 4Ui  adit,  determined  the  intent  to  be  that  the   heirs  of  the  body  should 
take  as  purchasers.     But  these  being  cases  of  marriage  settle- 
ment, it  was  reasonably  enough  inferred  that  the  issue  of  the 
marriage  were  intended  objects  of  the  settlement,  and  the  term 
not  designed  to  vest  wholly  in  the  mother.     But  in  subsequent 
cases,  the  words  heirs  of  the  body  were  held  to  be  words  of  lim* 
italion. 
Wobb^*  P.         ^^*  Edward  Webb,  the  defendant's  grandfather,  in  consider* 
Wail.  132.      fttion  of  a  marriage  between  Thomas  his  son,  and  Anne  his  then 
wife,  and  3502.  portion,  assigned  divers  lands  to  trustees  for  the 
reihainder  of  a  term  of  1000  years,  upon  trust  to  permit  the 
son  to  enjoy  the  same  so  long  as  he  should  live,   and  after  his 
decease,  then  to  Anne  his  wife  as  long  as  she  should  live,  and 
after  their  decease  to  permit  the  heirs  of  the  bodies  of  the  said 
Thomas  the  son  and  Anne  his  wife  to  be  begotten,   to  hold  the 
premises  during  the  remainder  of  the  term  ;  and  for    want  of 
such  issue,  to  be  enjoyed  by  the  riti^ht  heirs  of  the  said  Thomas 
the  son.     Thomas  and  Anne  had  several  children ;  and  he  hay- 
ing survived  his  wife,  and  settled  about  two  thirds  of  his  estate 
on  the  defendant,  his  eldest  son,  and  being  indebted  about  SOOL 
tnade  a  mortgage  of  (he  premises  for  securing  that  money ;  and 
in  order  thereunto  took  out  administration  to  the  surviving  trus- 
tee,  and  afterwards  assigned  the  term  to  the  plaintiffs,  upon  trost 
to  sell  the  same,  and  pay  off  the  mortgage.     The  plaint^  the 
trustees,  being  disturbed  by  the  defendant   (the  eldest  son,) 

*  401  brought  their  bill  for  the  execution  of  the  said  ♦trurt.    The  de- 

fendant, by  his  aiaswer,  set  forth  the  first  deed  of  trust,  and  in- 
sisted that  he,  as  eldest  son  and  heir  of  his  father  and  motlier, 
was  entitled  to  the  prerbfises,  by  virtue  of  that  settlement.  The 
cause  was  beard  before  the  Master  of  the  RoBs  (Sir  John  Tre- 
Tor,)  who  dismissed  the  plaintiff  *s  bill. 
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Upon  a  petition  to  Lord  Keeper  Harcourt,  it  was  reheard  bj 
him  ;  he  said,  he  never  heard,  before  the  case  of  Peacock  v. 
Spooner,  that  the  limitations  of  a  term  in  equity,  differed  from 
the  case  of  a  freehold  at  common  law ;  and  as  that  case  diflfered  ?*yttr  r. 
from  this  in  several  material  circumstances,  he  thought  himself  «.  s.^  sa. 
at  liberty  to  determine  this  as  if  the  case  of  Peacock  v.  Spooner 
was  out  of  the  way  ;  and  reversed  the  decree. 

62.  A  term  was  vested  in  trustees,  by  a  voluntary  deed,  in  Th«bridge  t. 
trust  to  pay  the  profits  to  Sarah  Bharp  during  her  life,  and  ^  Vea.  it)3. 
immediately  after  her  decease,  to  the  heirs  of  the  body  of  Sarab, 
lawfully  to  be  begotten,  if  the  term  should  so  long  endurt ;  and 

for  default  of  such  issue,  to  the  grand-daughter  of  the  settlor. 
Lord  Hardwicke  was  of  opinion  that  the  whole  trust  of  the  term 
vested  in  Sarab  Sharp. 

63.  Notwithstanding  the  authority  of  the  two  preceding  eases,  Unlew  a  con- 
there  have  been  other  determinations,   in  which  the  Court  of  tSnapVar* 
Chancery,  proceeding  entirely  upon  circumstancea  of  evidence 

of  intention,  have  held  the  words,  heirs  of  the  body,  to  he  words 
of  purchase. 

64.  Edward  Bussey  being  possessed  of  a  term  for  59.  HodMl  v. 
years,  by  voluntary  deed,  conveyed  it  to  trustees,  in  trust  to  s  j^^sf. 
permit  Grace  Bussey  his  wife  to  receive  the   rents  and  profits 

for  the  said  term  of  59  years,  if  she  should  so  long  live^  and 
after  her  decease,  to  the  use  of  the  said  Edward  for  life,  and 
after  the  decease  of  Edward  and  Grace,  then  in  trust  for  the 
*heirs  of  the  body  of  the  said  Grace  by  the  said  Edward,  and  ti  40s 

to  their  executors,  administrators,  and  assigns,  for  the  residue 
of  the  said  term  ;  and  for  want  of  such  issue,  &c.  Lord  Hard- 
wicke was  of  opinion  that  the  whole  did  not  vest  in  Grace,  the 
words  not  being  words  of  limitation,  but  of  purchase  ;  and  that 
they  might,  from  the  circumstances  of  the  case,  be  considered  as 
,words  of  purchase,  appeared  from  Archer's  case,  where  Ac  su-  Tit  38.  e.  14. 
peradded  words  of  limitation  made  the  word  heir  a  word  of  pur- 
chase. 

65.  A  person  on  his  marriage  settled  a  leasehold  estate  to  ^"ce  t. 
trustees,  to  th6  sole  and  separate  use  of  his  intended  wife  for  ^  y^J^J^I^ 
life,  for  her  jointure  ;  and  from  and  after  her  decease,  to  the 

use  of  the  heirs  of  the  body  of  the  wife,  by  the  husband  to  be 
begotten ;  and  for  want  of  such  issue,  to  the  use  of  the  husband  oixwejl' 
and  his  heirs  for  ever.     Sir  Joseph  Jekytt  held,  &at  on  the  ched  t  V^nZf 
wife's  death,  the  leasehold  vested  in  the  heirs  of  her  body,  as  jpw-  ^^*' 
chasers. 
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1«  Perp«taiti«i  discouraged.  I  28.  And  to  Declaratlont  of  Tra«t  of 

7.  History  of  Sctdemeots.  I  Terms  for  Tears. 


11.  Settlementsof  estates  for  Life. 

IS.  Of  Terms  for  Tears. 

13.  AlieDfttion  may  be  restrained  da- 
ring Lives  in  being  and  21  Tears 
after. 

SI.  This  rule  appliedto  springing  and 
shiftiDff  Uses. 

S5.  And  to  Uses  arising  from  appoint- 
ments. 


29.  But  not  to  romainders  after  £5* 

tates  Tail. 
31.  An  unborn  Person  may  be  made 

Tenant  for  Life. 

33.  And  a  vested   Remainder  limited 

on  that  Estate. 

34.  But  no  estate   can  be  limited  to 

the  issue  of  an  unborn  Person. 

35.  Perpetuities   created  by  Act  of 

Parliament. 


Sectiok  1. 

Ferpetnities  ^^  \LVi^  seen  that  by  the  introduction  of  the  feadal  law 

discouraged,    J^to  England,  all  real  property  was  rendered  unalienable  ;  but 

*  ^  '       by  degrees  the  proprietors  of  land  acquired  a  power  to  dispose 

-    ofit ;  which  was  found  to  be  so  beneficial  to  the  country,  that  the 

Judges  have,  for  many  centuries,  established  it  as  a  rule,  that 

real  property  should  in  no  case  be  rendered  perpetually  unaliena* 

ble  ;  or,  as  it  is  usually  expressed,  that  perpetuities  should  not 

SCha.  Ca.     ^  allowed.     And  this  rule  being  founded  on  principles  of  gen- 

81  eral  policy,  is  adopted  by  the  courts  of  equity,  in  as  full  an  ex- 

1  Vtn>.  164.  ^^^  ^  ^y  ^^  ^^^^  ^f  j^^ 

#  404  *^*  Thus  it  has  been  stated,  that  an  unlimited  power  of  alien* 

Tit.  1  f  63.  ^^^  is  Ai^  incident  so  inseparably  annexed  to  an  estate  in  fee 
simple,  that  it  cannot  be  restrained  by  any  proviso  or  condition 
whatever. 
Tit.  S,  c  1.  S.  The  statute  2>e  Donw  was  procured  by  the  nobility  for  the 
purpose  of  rendering  their  possessions  unalienable.  But  the 
Judges,  by  means  of  common  recoveries,  and  by  their  construc- 
tion of  the  statutes  of  fines,  effectually  defeated  the  operation  of 
this  statute;  and  also  laid  it  down  as  a  rule,  that  a  tenant  in  ta2 
eannot  be  restrained  from  barring  his  estate  by  those  atsuran* 
ces. 
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4.  Any  other  mode  of  restraining  a  tenant  in  tail  from  alien- 
ation will  also  be  deemed  void,  as  tending  to  a  perpetuity. 

5.  John  Blunt  devised  real  estates  to  his  cousin  John  Harris  King  v. 
for  life,  remainder  tp  the  issue  male  of  John  Harris,  and  to  his  Barobell, 
and  their  heirs,  share  and  share  alike ;  and  for  want  of  such  is-  ^^^'  ^^ 
sue,  to  the  issue  female  of  J.  Harris,  and  her  and  their  heirs ; 
remainder  over :  with   a  proviso,  that  if  J.  Harris,  or  his  is- 
sue, should  alienate,  raortg^e,  or  incumber,  or  commit  any  act 

or  deed  whereby  to  alter,  change,  charge   or  defeat  the  said  be- 
quests, they  should  pay  2,006L  to  the  person  who  ought  to  take 
next  be  means  of  the  said  limitations.     John  Harris  having  two    ^ 
daughters,  he  and  they  joined  in  suffering  a  recovery. 

Lord  Keeper  Henley,   after  taking   time  to  consider,  deliver- 
ed his  opinion,  that  John    Harris  took  an  estate  tail  and  that     .. 
the  proviso  was  repugnant  to  the  estate. 

6.  Lands  were  limited  by  deed  to  trustees  and  their  heirs,  to  ,.  . 

hold  to  the  use  of  them,  their  heirs  and  assigns  for  ever  in  trust  y.  Baxter,  I 
to  the  use  of  Charles  Mainwaring  (the  settlor)  for  life,  and  after  Ves.  Jun. 
bis  decease,  to  *the  use  of  trustees  for  1,000  years,  subject  to  *  -^  aq^ 
the  uses,  trusts,  and  conditions  after  mentioned  ;  and  after  the 
determmation  of  that  term,  to  the  use  of  Sir  H.  Mainwaring  for 
99  years,  if  he  should  so  long  live ;  and  after  the  determina- 
tion of  that  estate,  to  trustees  during  his  life,  to  preserve  con- 
tingent remainders ;  remainder  to  his  first  and  other  sons  in 
tail  male;  with  several  remainders  over;  with  a  declaration 
that  the  term  of  1,000  years  was  so  limited,  to  the  intent  and 
purpose  that  all  and  every  the  person  and  persons,  other  than 
Charles  Mainwaring,  on  or  to  whom  any  estate  or  interest  in 
the  said  premises  was  thereby  before  settled  or  intended,  might 
be  content  to  accept  the  same  in  such  manner  as  the  same  was 
in  and  by  the  said  indenture  before  limited  and  appointed  ;  and 
that  it  should  not  be  in  the  power  of  them  or  any  of  them  to  an- 
ticipate, prevent  or  destroy  the  trust  estate  or  benefit  of  him  or 
them  appointed  to  succeed.  And  it  was  declared,  that  the  trus- 
tees, their  executors,  &c.  should  or  might,  after  any  contract  or 
agreement  made  touching  alienation  of  the  said  premises,  or  any 
part  thereof,  but  before  any  alienation  should  be  actually  made, 
or  any  act,  matter,  or  thing  done  which  might  amount  or  be 
construed  to  prevent  the  said  premises,  or  the  trust  thereof,  from 
going,  remaining,  coming,  or  being  according  to  the  limitations 
aforesaid,  by  sale  or  mortgage  of  all  the  siud  premises,  for  and 
during  the  remainder  of  so  much  of  the  same  term  as  should  be 
then  tp  come,  or  of  a  competent  part  thereof,  raise  the  sum  of 
5,0Q0{.  &c.  and  pay  the  same  unto  such  person  or  persons  re- 
spectively as  would  firom  time  to  time  be  entitled  to  the  prenases. 
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in  ease  such  person  or  person^  contracting  to  alien  the  premiacBi 
were  actual^  dead. 
^^  *  A  person  who  was  lenwt  in  tail  under  this  settlement   faar- 

tflg  suffered  an  equitable  recovery,  to  the  use  of  himself  and  hii 
beirs^  filed  his  bill  in  Chancery,  praying  that  he  might  be  declar- 
ed entitled  to  the  legal  estate,  discharged  of  the  trusts  of  tbe 
tenn,  and  a  conveyance  thereo£ 
The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said  it  was  a  mete 
.  .  device  to  prevent  alienation ;  which  was  attempted  in  tbe    Dnke 

of  Marlborongh'kaL  case,  upon  very  great  advice  ;  and  the  House 
of  Lords  had  no  difficulty  in  affirming  Lord  Northington^s  de- 
cree. He  should  therefore  adopt  the  words  of  Lord  Northing- 
ton  in  that  case.  Declare  the  trusts  of  the  term  of  1,000  years, 
as  tending  to  a  perpetuity,  and  being  inconsistent  with  tbe  ngfatB 
of  the  several  persons  to  whom  estates  in  tail  are  limited  by  the 
said  deed»  to  be  void,  and  of  no  effect,  f 
HiitorT  of  ^'  Although  public  policy  has  long  been  averse  from  perpe- 

SetUeineiiti.   tuities  yet  the  general  propensity  of  individuals  to  preserve  thdr 
acquisitions  in  their  own  families,  as  long  as  the  law  would  ad- 
mit, induced  them  to  adopt  various  modes  of  preserving  their  e^ 
tates  in  their  families,  by  preventing  their   immediate   descend- 
ants from  alienating  them.     This  produced  what,  in   modera 
Tit.  2.  c  1.    language,  are  called  settlements.     The  first  of  these  was  effected 
1  \   t  i90b  ^^  ^^^  creation  of  a  eonditional  fee,  which  had  two  effects : 
n.  1.  §  a         L   Of  suspending  the  power  of  alienation  till  the  birth  of  issue. 
3.  Of  preserving  tbe  inheritance  m  a  particular  line.     When 
these  estates  were  converted  into  estates  tail  by  tbe  statute  De 
*  407         doni^,  a  simple  ^entail  of  the  land  was  sulficient  to  preserve  it 
in  the  family  of  the  settlor.     But  upon  the  introduction  of  fines 
and  recoveries,  settlements  of  this  kind  were  found  to  be  ineSec- 
tual,  being  barrable  by  the  first  tenant  in  tail. 

8.  When  women  seised  of  estates  tail  of  the  gift  of  their  hus- 
bands were  prohibited  by  the  statute  1 1  Qen.  YU.  c.  20.  froD 
alienating  them  ;  and  husbands  seii^ed  in  right  of  their  wives 
were  prohibited  by  the  statute  32  Hen.  VUL  c.  28.  from  alien- 
ating them  ;  it  became  usual  to  limit  the  husband's  estate  to  the 
husband  and  wife,  and  the  heirs  of  thei  body  of  the  wife  by  tbe 
husband  ;  and  to  limit  the  wife's  eslate  to  the  husband  and  wife, 
and  the  heirs  of  the  husband  by  the  wife  ;  by  which  mean^  the 
estate  was  secured  to  the  parents*  during  their  lives,  and  to  tbe 
Highway  r.  issue,  against  the  act  of  either  parent ;  for  nothing  but  ^e  con- 
Banner,         Current  act  of  both  parents  could  deprive  the  issue  of  the  estate ; 

ante,  c«  22.  _ 

i  ^'  t  It  has  been  stated  that  a  €k>n<litiott  of  Non  alienation  may  be  inseited  in  a 

ibrUfeoi  Years.    Tit.  IS.  c. ).  «  SS. 


Tit.  36. 0.  10. 
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while  there  was  it  provision  for  unforeseen  events,  by  their  co- 
operation during  their  joint  lives.  During  the  life  of  the  sur* 
▼iving  parent,  the  same  effects  might  be  produced  by  the  co- 
operation of  that  parent  and  the  issue.  And  after  the  decease  of 
both  the  parents,  the  estate  was  restored  to  the  issue,  with  a 
complete  power  of  alienation. 

9.  The  last  mode  of  settlements  was  by  limiting  estates  for 
life  to  all  the  persons  then  in  being,  with  remainders  to  their 
children  by  purchase.     This  was  however  subject  to  one.incon-  '^'*-  ^^'  ^*  ^• 
yenience ;  for  the  tenants  for  life  might  bar  the  remainders  to 

their  children  by  the  destruction  of  their  estates  ;  but  the  inven- 
tion of  trustees  to  preserve  contingent  remainders,  of  which  an 
accouDt  has  been  already  given,  proved  an  effectual  remedy  to  idem,  c.  7. 
this  abuse.     From  that  time  ^the  usual  mode  of  settlements  up-  *  408 

on  marriage  has  been,  by  a  limitation  of  the  estate  to  the  intend- 
ed husband  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  first  and  other  sons  of  the  mar- 
riage, severally  in  tail,  remainder  over :  by  this  means  the  es- 
tate is  rendered  unalienable  till  the  eldest  son  of  the  marriage 
attains  the  age  of  21,  when  he  can  join  with  his  father  in  suffer- 
ing a  common  recovery,  by  which  the  estate  tail  limited  to  the 
eldest  son,  and  all  the  subsequent  remainders  are  barred,  and  a 
new  estate  in  fee  simple  is  acquired. 

10.  Another  mode  of  protracting  the  power  of  alienation  was  Ji*-^^^*  ^^ 
invented  long  after,  by  limiting  the  estate  to  the  intended  husband 

for  99  years  if  he  should  so  long  live,  and  vesting  the  freehold  in 
trustees  during  his  life,  upon  which  there  was  a  limitation  to  the 
first  and  other  sons  of  the  marriage  severally  in  tail ;  by  which 
means  the  power  of  barring  the  entail  was  in  general  protract- 
ed till  the  death  of  the  father.  But  this  kind  of  settlement  is 
now  generally  disued. 

11.  Although  estates  for  life  are  not  capable  of  being  entail-  of  Estates 
ed,  yet  they  may  be  so  settled,  as  to  answer  the  purposes  of  an  'or  Life, 
entail ;  and  be  rendered  unalienable  almost  for  as  long  a  time  as  j  li  4^%,' 
estates  of  inheritance.     Thus  an  estate  for  life  or  lives  may  be 
limited  to  a  person  for  life,  remainder  to  his  first  and  other  sons, 
severally  in  tail;  and  such  a  settlement  can  only  be  barred, 

when  the  eldest  son  attains  the  age  of  21  years. 

1 2.  Terms  for  years  arc  also  incapable  of  being  entailed,  be-  Yeaii""  ^^^ 
cause  that  would  tend  to  a  perpetuity.     But  still  terms  for  years  Tit.  8.  c.  s. 
nay  be  settled  by  deed  or  trust,  as  effectually  as  estates  of  in-  ^  ^^* 
heritance.    Thus  *a  declaration  of  the  trust  of  a  term  for  A.  e  409 
for  so  many  years  of  the  term  as  he  shall  live,  and  from  his 

decease  upon  trust  for  his  first  and  othe^  sons  severally,  and  the 
heirs  of  their  bo^es,  is  good  \  and  A.  will  only  take  an  estate 


V. 
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for  his  life.  But  in  such  case  the  first  son  who  is  bom  takes 
the  absolute  interest  in  the  term  ;  if  such  first  son  should  die  im- 
mediately after  his  birth,  his  interest  in  the  term  will  vest  a 
his  father,  if  aliye,  as  his  next  of  Inn  :  and  if  there  are  seven! 
successive  tenants  for  life,  with  remainder  to  their  several  sods, 
and  the  heirs  of  their  bodies ;  if  any  of  the  tenants  for  life  hsTt 
a  son,  tlie  whole  reversionary  interest  will  vest  in  such  bob, 
'  subject  to  the  preceding  estates  for  life,  and  the  contingency  of 
the  preceding  tenants  for  life  having  sons ;  and  will,  on  the 
death  of  such  son,  go  to  his  father,  though  one  of  the  tenants 
for  life,  as  his  next  of  kin,  upon  the  father's  taking  out  letters 
of  administration  to  his  son  ;  in  prejudice  of  all  persons  claim- 
ing under  the  subsequent  limitations. 
Pelham  ▼.  13,  John  Duke  of  Newcastle,  being  possessed  of  divers  landg 

3  Bfp?'parl.  ^^^  tenements,  held  by  lease  from  the  Crown  for  99  years,  de- 
Ca.  te4,  vised  all  his  estates,  as  well  leasehold  as  freehold,  to  Thomas 
Lord  Pelham,  for  life,  remainder  to  his  first  and  other  sons  ia 
tail  male,  remainder  to  Henry  Pelham  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  remainder  to  William  Vane 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder over.  Thomas  Lord  Pelham,  who  afterwards  became 
Duke  of  Newcastle,  never  had  a  son ;  but  Henry  Pelham  had 
two  sons,  both  of  whom  died  in  his  lifetime,  viz.  Thomas  and 
Henry.  Thomas  the  eldest,  being  the  person  in  whom  the  first 
estate  tail,  in  the  order  of  limitation,  was  vested,  by  virtue  of 
*  410  the  will.     Henry  Pelham  soon  afterwards  *died,  having  made 

his  will,  and  appointed  Richard  Arundel  and  H.  Perkins  fiis  ex- 
ecutors ;'  and  letters  of  administration  of  the  personal  estate  of 
Thomas  Pelham  the  infant,  were  also  granted  to  the  said  R. 
Arundel.  William  Vane  had  issue  two  sons,  Christopher  Ae 
eldest,  who  died  an  infant  without  issue,  and  William  bis  second 
son.  This  William,  who  became  Lord  Vane,  took  out  letters 
of  administration  to  his  brother  Christopher,  and  thereby  be* 
came  entitled  to  all  such  interest  in  the  leasehold  premises  as 
vested  in  his  brother  Christopher,  who  was  the  first  person  ia 
esse^  in  point  of  time,  who  took  any  estate  of  inheritance  in  the 
freehold  premises.  Arundel  and  Perkins  filed  their  bill  against 
Lord  Vane  and  others,  stating  the  above  facts,  and  that  they, 
as  executors  of  the  said  Henry  Pelham,  and  as  administraton 
of  the  personal  estate  of  Thomas  Pelham,  the  infant  son  of  Hen- 
ry ;  Pelham,  were  become  entitled  to  the  absolute  interest  in  the 
leasehold  terms,  subject  to  the  life  estate  of  Thomas  Duke  of 
Newcastle,  and  the  contingency  of  his  having  a  son  bom  alive ; 
and  being  so  entitied,  they  had  entered  into  an  agreement  with 
George  Gregory  for  the  sale  of  those  terms,   and  prayed  thai 
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the  agreement  might  be  performed  specifically,  and  carried  into 
execution. 

Lord  Vane  put  in  his  answer,  insistiog  that  his  brother 
Christopher  was  the  first  person,  in  point  of  ^time,  in  es€e,  who 
took  any  estate  of  inheritance  in  the  premises ;  and  that  he  dy- 
ing an  infiuit  and  without  issue,  Lord  Vane,  as  the  only  son  and 
surviving  heir  of  his  father  William  Vane,  became  the  first  per- 
son in  esse  who  took  an  estate  of  inheritance  in  any  of  the  pre- 
mises, by  virtue  of  the  limitations  in  the  win  ;  and  denied  that 
the  absolute  estate  and  interest  in  the  leaseholds  ever  vested  in 
Thomas  Pelham.     « 

*The  cause  was  heard  before  Lord  Keeper  Henley,  who  dis-         #411 
snissed  the  bill. 

On  an  appeal  to  the  House  of  Lords,  the  following  questions 
vrere  put  to  the  Judges : — 1^.  Whether  the  property  of  the  lease- 
hold estates  for  years,  devised  by  the  wiU  of  the  Duke  of  New« 
castle,  vested  in  Thomas  Pelham  the  infant  son  of  Henry  Pel« 
liam  deceased,  subject  to  the  Duke  of  Newcastle's  interest  there* 
in  for  his  life,  and  to  the  contingency  of  the  Duke's  having  a  son  % 
£0.  Whether  the  property  of  the  said  leasehold  estates,  subject  x 
as  aforesaid,  was  transmitted  to  the  representatives  of  the  'said 
Thomas  Pelham  the  infant  1 

The  Lord  Ch.  Baron  of  the  Exchequer  and  Mr.  Justice 
Denison  being  present,  the  Lord  Ch.  Baron  delivered  their  eon- 
current  opinion  upon  the  said  two  questions  in  the  aflSrma- 
tive.  Whereupon  it  was  ordered  that  the  decree  should  be 
reversed ;  and  that  the  leasehold  estates  for  years  devised  by  the 
will  of  the  late  Duke  of  Newcastle,  subject  to  the  then  present 
Duke's  interest  therein  for  his  life,  and  defeasible  by  the  said 
Duke's  having  a  son,  belonged  to  the  appellants,  as  standbg  in 
the  place  of  the  said  Thomas  Pelham,  the  infant  son  of  Hen- 
ry  Pelham  deceased  ;  and  that  the  agreement  entered  into  be-  ^^  Bnneii^ 
tween  them  and  Geoige  Gregory,  for  the  sale  of  them  ought  to  4  Bro.  Pari, 
be  carried  into  execution.  ^ 

14.  To  remedy  this  inconvenience,  it  has  been  Ae  practice 
of  conveyancers,  since  the  time  of  Sir  Orlando  Bridgeman,  to 
insert  a  clause  in  the  deed,  declaring,  tiiat  if  the  first  soa  shall 
die  without  issue,  under  the  age  of  21  years,  the  term  for  years 
shall  vest  in  the  second  son ;  subject  to  the  same  proviso  in  fa- 
vour of  all  the  other  sons.    And  the  validity  of  Uus  mode  of 
limitation  was  established  by  Lord  Keeper  North,  in  *confonm-         *  41S 
ty  to  the  opinion  of  the  judges  of  the  Court  of  C.  P.,  as  be- 
ing withia  the  period  allowed  for  the  vesting  of  an  esoecutory 
estate,  in  the  case  of  Massenbuxg  v.  Ash,  and  several  other  Tit.  3S.  e.  1$. 
oases,  which  will  be  sated  In  a  subsequent  title, 
Vot.  IV.  n 
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JF.  Waw.  J  5^  i^  th^  ^53g^  Qf  Stanley  v.  Leigh,  Sir  J.  Jekyll   said,  he 

had  informed  himself  of  the  common  course  of  settling  terms  fior 
years,  and  found  it  usual  in  marriage  settlements  to  limit  the& 
thus :  To  trustees  for  the  whole  term,  in  trust  to  permit  the 
husband  and  wife,  and  the  survircx',  to  receive  the  rents  and  pro- 
fits during  so  long  of  the  term  as  they  should  live ;  and  after 
the  death  of  the  survivor,  to  permit  the  first  son  of  the  marriage 
6roi*«iior,  ^  receive  the  rents  and  profits  till  he  attained  21 ;  and  if  he 
Barnad.  R.  attained  that  age,  then  the  trustees  to  assign  the  residue  of  the 
term  to  him  :  but  if  such  first  son  died  under  21,  then  in  trust 
for  the  second  and  other  sons,  in  like  manner. 

16.  In  a  settlement,  by  which  freehold  estates  were  limited 
to  the  husband  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail ;  a  covenant  was  inserted  to  assign  terms  for  yean 
to  trustees,  for  such  persons,  estates,  intents  and  purposes,  ai 
were  mentioned  concemingthe  freeholds,  or  as  far  as  the  law  wouM 
in  that  case  allow  or  permit.  And  the  Court  of  Chanceij 
direeted  such  terms  for  years  to  be  limited  in  the  manner  above 
mentioned. 
NewcaiUe  v.  17.  Upon  the  marriage  of  Henry  Eari  of  Lincoln  in  177«, 
3  Vei.  387.  ^^  joined  his  father,  Henry  Duke  of  Newcastle,  in  settling  sev- 
eral freehold  manors,  &c.  to  the  use  of  the  Duke  for  life,  re- 
mainder to  Lord  Lincoln  for  life,  remainder  to  his  6rst  and 
other  sons  in  tail  male,  remainder  to  his  next  brother  Lord 
Thomas  Clinton  for  life,  remainder  to  his  first  and  other  sons 
*  41S  *"  in  tail  male,  remainder  to  Lord  John  Clinton  in  the  *same 
manner..  And  the  Duke  covenanted  that  he  would  assign  to  the 
trustees  of  the  settlement  the  manor  of  Newark,  which  he  held 
by  a  lease  for  years  from  the  Crown ;  to  hold  the  same  in  trust 
for,  and  for  the  benefit  of  such  person  and  persons,  and  for  such 
or  the  like  estate  or  estates,  and  for  such  and  the  like  ends^  in- 
tents, and  purposes,  as  were  therein-before  mentioned  of  and 
concerning  the  said  manors,  &c.  thereby  granted  and  released^ 
as  far  as  the  law  ioould  in  that  case  aUato  or  pemdt. 

Henry  Earl  of  Lincohi  died  in  the  lifetime  of  his  father,  leav* 
ing  a  son  and  a  daughter ;  and  the  son  died  an  infant  in  the 
lifetime  of  the  Duke  of  Newcastle,  who  never  executed  any  as- 
signment of  the  leaseholds,  piu^uant  to  the  covenant 

On  the  death  of  Henry  Duke  of  Newcastle,  Lord  Thomas 
Clinton  succeeded  him,  and  died  in  1796,  leaving  Henry  his 
eldest  son,  and  Thomas  his  second  son,  infants  :  who  filed  theh- 
bill  against  Lady  Lincoln,  the  widow  of  Henry  Earl  of  Lin- 
coln, who  had  taken  out  administration  to  her  infant  son; 
stating,  that  Lady  Lincohi  had  been  poimitted  to  take  pos- 
session of  the  said  manor  of  Newark ;  and  praying  that  the 
Bettlement  made    on  the  miuriage  of  Lord  Lincoln,  as   &i 
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as  respected  the  performance  of  the  covenaDt  to  convey  the. 
leasehold  premises,  might  be  established,  and  carried  into  execu* 
tion  ;  and  that  it  might  he  referred  to  one  of  the  Masters  to  set- 
tle a  proper  conveyance  of  the  same ;  and  th^t  such  a  clause 
might  be  inserted  therein,  as  should  prevent  the  absolute  vesting 
of  the  said  leasehold  property,  until  the  persons  successively  en- 
titled to  the  possession  of  the  same  should  have  attained  the  age 
of  21  years.  To  this  bill  Lady  Lincoln  put  in  her  answer,  and 
thereby  insisted  that  the  infant  son  of  Lord  Lincoln,  ^having  *  414 
survived  his  father,  became  entitled  to  the  s^d  leasehold  prem- 
ises, for  bis  own  use  and  benefit ;  and  that,  in  consequence  of 
his  death,  and  by  virtue  of  the  statute  of  distributions.  Lady 
Lincoln  and  her  daughter  became  entitled  to  the  said  leaseholds. 

The  case  having  been  fully  argued.  Lord  Loughborough  said, 
the  question  arose  upon  the  leasehold  property  at  Newark, 
which,  by  the  articles  made  upon  the  marriage,  was  to  be  set- 
tled in  the  same  manner  as  the  freehold  estates,  as  far  as  the 
rules  of  law  would  admit  He  meant  to  be  extremely  short  in 
stating  his  opinion,  which  was  decidedly  that  in  cases  of  marriage 
articles,  where  leasehold  property  was  to  be  subject  to  a  settle- 
ment of  freehold  estates,  and  the  limitations  of  the  freehold  went 
to  all  the  sons  in  succession',  the  settlement  to  be  made  of  the 
leasehold  was  to  be  analogous  to  that  of  the  freehold;  so  that  no 
child  bom  and  not  attaining  the  age  of  21,  should,  by  his  birth, 
acquire  a  vested  interest,  to  transmit  it  to  his  representatives,  and 
thereby  defeat  the  ulterior  objects  of  the  articles ;  which  weje  not 
decidedly  in  favour  of  one  son,  but  equally  extended  to  every 
son :  and  that  he  took,  from  all  the  course  of  the  cases,  to  be  the 
settled  rule  and  established  practice*  He  therefore  directed  a 
clause  to  be  inserted  in  the  settlement,  that  no  person  should  be 
entitled  to  the  absolute  property  unless  he  should  attain  to  the 
age  of  21  years,  or  die  under  that  age,  leaving  issue  male. 

On  an  appeal  to  the  House  of  Lords,  this  decree  was  affirmed, 

after  a  lone  discussion,    of  which  Mr.  Vesey  has  given  a  full       _ 

^  isyei.217. 

account. 

18.  In  consequence  of  the  general  admission  of  these  modes 
of  settling  estates,  it  became  fully  established,  ^ that  real  prop-    '      *  415 
erty  might  be  rendered  unalienable  during  the  enstence  of  a  life  Alienation 
in  being,  and  21  years  after ;  that  is,  till  the  son  of  a  tenant  JJ^med'Sai* 
for  life  attained  his  fall  age.    From  one  Ufe  the  courts  gradual-  tog  Livei  in 
ly  proceeded  to  several  lives  in  being  at  the  same  time;   for  stv^'m 
this,  in  fact,  only  amounted  to  the  life  of  the  survivor ;  and  as  after, 
it  might  happen  that  a  tenant  for  life,  to  whose  unborn  son  an 
estate  tail  was  limited,  might  die,  leaving  his  wife  enrimt^  an 
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allowance  has  alflo  been  made  for  the  time  of  gestation  of  a  poiU 

humoaB  ton. 
(tSJobnf.  19.  It  may  tiierefore  be  now  laid  down  as  a  general  nde 

Rep.  184.)      ^^  j^^^  ^^  ^^  estate  may  be  rendered  unalienable  durisg  &e 

esdsleiice  of  a  life,  or  any  number  of  lives  in  being,  and  iubc 
months  and  SI  years  after ;  but  that  all  restraints  on  afieiH 
ation  •which  exceed  that  period  are  roid:  and  in  the  ease  of 
deeds,  all  the  limitations  are  also  void. 

£0.  It  should  however  be  observed,  that  the  term  of  21  yean 

was  probably  adopted,  because  that  is  the  period  wluch  most 

elapse,  before  an  infant  can  bar  an  entail.    For  Lord  Alvanley, 

,  4  Vei.  S37.     in  the  ease  of  Theluson  v.  Woodford,  has  said,  that  the  period 

of  21  years  had  never  been  considered  as  a  term  that  miglit  at 
all  events  be  added  to  an  executory  devise  or  trust     He  had 
only  found  this  iictumf  that  estates  might  be  unalienable  for 
Uvea  in  being,  and  21  years,  merely  because  a  life  may  be  an 
infant,  or  t»  ventre  matris :  therefore  he  was  clearly  of  opinion, 
Ihat  expression  could  not  be  held  to  mean  more  than  children 
in  the  womb  at  the  testator's  death. 
TbiiRuleait-      21.  We  have  seen  that  in  conveyances  deriving  their  effect 
tMim^        from  the  statute  of  uses,  springing  and  shifting  uses  might  be 
Jci!ii^ting    created  to  arise  upon,  or  after  a  limitation  in  fee  simple.     And 
Sff^«  ^  R    '^  havmg  been  determined,  ♦that  neither  a  fine  nor  recovery,  or 
♦  416         ^^7  other  act  of  the  first  taker,  should  defeat  such  sprucing  or 
shifting  use,  it  became  therefore  necessary  to  ascerttun  the  time 
when  such  use  should  become  vested :  for  otherwise  uses  of  this 
kind  might  be  limited  on  such  remote  contingencies,  as  to  cie» 
ate  perpetuities.     It  was  therefore  established,  that  if  an  estate 
in  fee  simple  was  first  limited,  the  event  on  which  it  was  to 
ehanfe  must  be  such,  that  it  must  either  take  place,  or  be- 
come incapable  ci  taking  place,  during  (he  existence  of  one  or 
more  life  or  lives  then  in  bemg,  and  nine  months  and  21  yean 
'^  after :  otherwise  it  will  be  void,  as  tending  to  a  perpetui^. 
DavMi  r.  8S*  Thus,  where  husband  and  wife  levied  a  fine  <^  the  wife^ 

gp^d,  8kow.  estate,  to  the  use  of  the  heirs  of  the  body  of  the  husband  on  the 
^^  ^^  ^  '  wife  begotten,  remainder  to  the  use  of  the  right  hein  of  die  bus- 
band  ;  the  lunitation  to  the  heirs  of  the  body  of  the  husband  was 
held  to  be  void   as  a   contingent  remainder,   for  want  of  a 
CAkt.  Rmi.    Pi^cedmg  estate  of  freehold  to  sunmrt  it.    And  Mr.  Feame 
^'  observes,  there  was  no  sort  of  ground  to  maintain  the  vafifty 

'  ^  111.  ^^i^  fimitation  to  die  right  heuv  of  die  husband,  as  a  fbtme 
use,  as  it  was  postponed  to  a  general  failure  of  heirs  of  the  body 
of  the  husband  by  the  wife,  which  was  too  itmote. 
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2S.  But  if  there  be  a  limitation  of  a  nae  to  A.  and  bis  heiliB ; 
vriih  a  proviso,  limiting  tbe  estate  to  B.  if  A.  dies  without  is* 
sue  Hving  at  ^the  time  of  his  death  ;  (Mr  if  A.  and  B.  both  die 
mrithout  issue  living  at  the  decease  of  the  snfvivor  of  them  ;  or 
if  A.  has  no  child  who  attains  the  age  of  21 ;  or  if  neither  A. 
nor  B.  have  a  child  who  attains  the  age  of  SI  ;  it  is  a  good 
proviso  :  for  these  events  are  such,  that  they  must  happen,  or 
become  incapable  of  happening,   within  the  period  above  men- 
tioned. ,  »  ^j,y 
*24.  In  the  case  of  Lloyd  v.  Carew,  Lord  Somers  dismissed  ^jf   i^  ^^  5^ 
the  bill,  because  the  event  on  which  the  use  was  to  shift  being  §  32. 
to  take  place  within  one  year  after  the  death  of  persons  in  beiiig, 
*was  too  remote ;  and  tended  to  a  perpetuity.     But  the  House* of 
liords  reversed  the  decree,  after  hearing  the  Judges  :  and  or* 
dered,  that  on  payment  of  4,0001.   to  Sir  Richard  Carew,  or  ^on.  Rep. 
into  tiie   Court  of  Chancery,  for  his  issue,  the  appellants,  as  ^0. 
heirs  of  Penelope,  should  be  let  into  possession  of  the  premises 
in  question. 

25.  With  respect  to  uses  arising  from  the  execution  of  pow-  ^rUing  from 
ers  of  revocation  and  appointment,  it  has  been  observed,  that  an  Appoint- 
nppointment  operates  under  the  statute  of  uses,  not  as  a  convey-  ^^^^^'^  10, 
ance  of   the  land,  but  as  a  substitutidn  of  a  new  use,  in  the  place  §  74. 
of  a  former  one,  and   a  designati(m  of  the  person  in  whom  the 
new  use  is  to  rest     The  person  taking  under  a  power,  derives 
his  estate,  not  from  the  person  executing  the  power,  but  under 
the    original  conveyance  by  which  the  power  was  created ;  in 
the  same  manner  as  if  the  use  appointed  had  been  limited  to  him 
in  such  conveyance  :  from  which  it  follows,  that  the  uses  crea* 
ted  by  an  appointment  under  a  power,  muist  be  -such  as  would 
have  been  good,  if  limited  in  the  deed  by  which  the  power  was 
given. 

27.  John  Duke  of  Marlborough  devised  all  his  estates  to  Spenrer  v. 
trustees  and  their  heirs,  to  the  use  of  his  daughter  Harriet  l>- of  Marl 
Countess  of  Godolphin  for  life,  remainder  to  Lord  Ryalton  her  3  Bro.^Par!. 
eldest  son  for  life,  remainder  to  trustees  to  preserve  contingent  Ca.  32S.   . 
remainders  ;  remainder  to  the  first  and  other  sons  of  Lord  Ry- 
alton in  tail  male  ;  remainder  to  Lord  Robert  Spencer,  eldest 
son  of  his  vecond  daughter  Anne  Cmintess  of  Sunderland,  for 
life,  remamder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  *his  first   and  other  sons  in  tail  male ;  remainder  ^^^ 

to  Charles  Spencer  (afterwards  Duke  of  Marlborough)  in  the 
same  manner  :  and  inserted  a  clause  in  his  will,  empowering 
his  trustees,  on  the  birth  of  each  son  of  the  said  Lord  Ryalton, 
Lords  Robert  and  Charles  Spencer,  to  revoke  and  make  void 
the  respective  uses  limited  to  their  respective  sons  in  tail  male ; 
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and  in  lieu  thereof,  to  limit  the  premises  to  the  use  of  such 
for  their  lives,  with  immediate  remainders  to  the  respective  sons 
of  such  sons,  severally  and  respectively  in  tail  male.  And  he 
gave  his  household  furniture,  plate,  &c.  in  the  same  manner. 
Upon  an  application  to  the  Court  of  Chancery  by  the  trus- 
tees, for  further  directions  in  carrying  the  trusts  of  the  will  into 
execution,  a  question  having  arisen  touching  the  power  given 
in  the  will  to  revoke  the  uses  limited  to  the  first  and  other  sons 
in  tail,  and  to  limit  the  pren^ses  to  the  use  of  such  sons  for  fife 
only  ;  Lord  Northington  declared,  that  the  clause  of  revocsation 
and  settlement  in  the  will,  as  tending  to  a  perpetuity,  and  repug- 
nant to  the  estate  limited,  was  void  and  of  no  effect.       -- 

On  an  appeal  from  this  decree  to  the  House  of  Lords,  it  was 
argued  on  behalf  of  the  appellants,  that  the  same  policy  of  the 
law  which  will  not  permit  the  estates  to  be  fixed  unalienably  in  one 
family  for  ever,  will  support  and  protect  the  means  of  preserv- 
ing them,  till  they  come  to  that  point,  at  which  the  mischieft 
of  a  perpetual  restrcunt  may  commence  ;  the  one  being  as  ne- 
cessary ^n  incitement  to  industry  as  the  other.  It  had  not  then 
been  fixed  by  any  legislative  or  judicial  act  or  authority.  It  bad 
indeed  been  determined,  that  estates  might  be  made  unalienable 
for  the  duration  of  any  number  of  lives  in  being,  and  for  21 
^'^  years  beyond;  and  in  some  instances  ^still  &rther  ;  but  no 

judicial  determination  had  saidt  what  were  the  precise  bounds, 
which  should  in  no  instance,  nor  by  any  means  be  exceeded. 
The  particular  mode  of  conveyance,  though  it  might  be  new,   or, 
according  to  the  expression  in  the  law  books,  of  the   tendency  ol 
a  limitation  to  a  perpetuity,  was  not  sufficient  to  render  such 
conveyance  or  limitation  void.     The  interposition  of  trustees,  to 
support  contingent  remainders,  was   an    invention  introduced 
about  a  century  before  ;  an  invention  which  tended  greatly  to 
suspend  and  restrain  the  powers  of  alienation  ;  and  yet  it  was 
then  become  the  established  mode  of  settlement.     Every  limila- 
tion  of  estates,  and  every  restraint  of  alienation,  had  a  propor- 
tionable tendency,  in  some  sense,  to  a  perpetuity.     That  if  the 
means  made  use  of  in  this  will,  to  make  part  of  die  Duke  of 
Marlborough's  estate  accompany  the  honours  and  estates  fixed 
in  his  family,  for  one  succession  beyond  the  common  limitations, 
were  regular  and  according  to  the  course  of  law,  they  seemed  to 
introduce  no  danger  of  a  perpetuity  ;  since  the  restraint  would 
not  go  beyond  the  sons  of  the  several  noble  persons  named  in  the 
will  ;  and  the  immediate  descendants  of  such  sons  would  be 
tenants  in  tail,  and  have  a   power  of  alienation.     That  if  the 
trustees  had  executed  this  power  upon  the  birth  of  the  appellant^ 
and  the  respondent,  the  duke,  it  was  apprehended  that  a  court  of 
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equity  would  not  have  interposed  to  impeach  it :  and  if  after  au 
execution  of  the  power,  the  limitations  being  to  persons  in  €m, 
though  for  liie  only,  would  have  been  supported  ;  the  neglect  of 
the  trustees  ought  not  in  equity  to  prejudice  the  infant  ce^ltti  fue 
tmaXj  but  it  being  a  power  which  the  trustees  were  enjoined  to 
execute,  the  Court  should  consider  it  as  executed  from  the  *re-  ^  406 
spective  times  when  it  ought  to  have  been  executed  ;  that  was 
from  the  birth  of  the  several  sons  of  the  respective  nominees. 

On  behalf  of  the  respondent,  the  Duke  of  Marlborough,  it 
was  contended,  that  in  the  ordinary  course  of  family  settlements, 
Bothing  less  than  an  estate  tail  was  limited  to  persons  not  in 
t99t :  it  had  been,  till  then,  understood  to  be  the  only  method 
of  carrying  on  successive  remainders  of  inheritance,  by  way  of 
strict  settlement,  in  the  families  of  successive  tenants  for  life, 
consbtently  with  the  rules  of  law  ;  for  if  the  grantor  should, 
after  the  first  estate  of  freehold,  limit  a  contingent  estate  or  use 
for  life,  to  a  person  unborn,  and  then   follow  it  with  contingent 
remainders  in  tail  to  the  sons  or  children  of  such  unborn  tenants 
for  life,  such  contingent  limitations  of  the  inheritance  would  be 
void.     This  arose  from  the  policy  of  the  law  against  perpetui- 
ties, that  the  vesting  of  the  inheritance  or  ownership  might  -not 
.  be  suspended  beyond  the  compass  of  a  life  or  lives  in  being,  or 
beyond  the  age  of  21  of  the  first  unborn  tenant  in  tail,  during 
whose  infancy  the  law  itself  would  restrain  his  power  of  aliena- 
tion.     That  whoever  had  a  vested  estate  of  inheritance  in  land, 
was  the  absolute  owner ;  whether  he  was  tenant  in  fee  simple  or 
tenant  in  tail,  it  being  equally  contrary  to  the  rules  of  law,  to 
prohibit  either  from  exercising  the  powers  of  alienation  incident 
to  his  estate.     Conditions  to  restrain  those  powers,  generally, 
were  void,  as  being  repugnant  to  the  estate  limited  ;  and  it  was 
admitted  that  by  the  direct  legal  limitations  in  a  deed,  or  devis* 
es  in  a  will,  the  grantor  or  testator  could  not  limit  an  estate 
tail  to  a  person  unborn,  and  the  heirs  of  his  body,  and  immedi- 
ately upon  the  event  of  his  birth,  direct  it  to  cease  a^  to  such 
tenant   in  tail,  and  ^continue  as  to  bis  issue.     If  the  law  was         *  421 
undoubted,  equity  must  follow  it,  that  the  same  substantial  rules 
of  property  might  be  observed  by  both  jurisdictions.     And  qs 
the  law  would  not  allow  the  testator,  by  direct  limitations,  to 
turn  a  contingent  remainder  man  in  tdl  into  a  tenant  for  life,  at 
the  very  instant  of  time  when  the  estate  tail  would  vest,  with  its 
incident  right  of  alienation ;  so  neither  would  equity  allow  him, 
by  way  of  power  of  revocation,  or  rather  by  way  of  imperative 
trast,  to  enable  trustees,  as  his  instruments,  to  convert  the  ten^ 
ant  in  tail,  after  his  birth,  into  a  tenant  for  life ;  which  change 
tte  author  of  the  trust  himself  could  not  effeotuatt'by  any  prop- 
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er  legal  lunkations,  originally  inserted  in  his  will.  Q^odctmqiie 
prohibetur  fieri  ex  directQ^  prohibetur  et  per  ebtiquunu  That  if 
the  power  given  to  the  trustees  to  revoke  the  uses  upon  the  birth 
of  the  respondent  was  allowed  to  be  good,  it  would  have  been 
equally  so,  had  it  extended  to  all  future  generations,  and  isade 
the  estate  f<»*  ever  unalienable,  which  would  be  hardly  cosf* 
tended. 

After  hearing  counsel  on  this  appeal,  the  Judges  were  order- 
ed to  deliver  their  opinions  to  the  House  upon  the  following 
question,  viz.  **  Whether,  by  the  rules  of  law,  an  estate  tail 
limited  to  the  use  of  persons  unborn,  by  any  deed  or  will,  can, 
by  virtue  of  any  power  given  by  such  deed  or  will  to  trustees^ 
be  revoked  upon  the  births  of  such  persons,  and  a  new  estate 
limited  to  such  persons  for  their  lives  respectively,  with  remain- 
ders  to  the  issue  of  such  persons  succesMvely  in  tail  male  f 
And  the  Lord  Chief  Justice  of  the  Common  Pleas  having  ddiv- 
ered  the  unanimous  opinion  of  the  Judges  in  the  negative,  die  de- 
cree was  affirmed. 
*  42S  *28.  The  rules  respecting  perpetuities  are  as  applicable  to 

And  to  De-  declarations  of  trust  of  terms  for  years,  as  to  any  other  convey- 
Trait  of  ances ;  but  the  cases  on  this  subject  being  governed  by  the  same 
T€nnt  for      principles  as  those  by  which  executory  devises  of  terms  tor  yean 

aie  regulated,  they  will  be  stated  under  that  bead. 
Tit.  38.  c.  19.      29.  These  rules  do  not  however  apply  to  contingent  uaea  lim- 
Remainden    ^^  upon,  OT  after  an  estate  tail ;  which  may  be  given  so  as  to 
after  Estates    take  effect  at  any  indefinite  period  of  time  :  because  a  oomoKm 
^«H.  recovery  suffered  by  the  tenant  in  tail,  before  the  happemog  of 

Tit.  36.  the  event  on  which  the  limitation  is  to  arise,  will  destroy  such 

limitation. 
Tit  16.  c.  5.       SO.  Thus  although  a  shifting  dause,  annexed  to  the  limita- 
tion of  a  use  in  fee,  must  take  effect  within  the  period  above 
i^inst.  .177  a.  mentioned ;  yet  where  an  estate  is  limited  to  a  person  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail ;  with  a  pro- 
viso, th{tt  if  a  certain  estate  shall   devolve  on  the  tenant  for 
life,  or  any  of  his  sons,  the  estate  linuted  to  him,  and  also  those 
limited  to  his  sons  shall  cease,  as  if  he  and  they  were  dead 
out  issue,  and  the  estate  shall  go  over  to  another  person ; 
Oe«  V  He-     clause  is  good ;  because  when  the  first  or  other  son  attains  SI 
aeai^ej  Tit.     years  and  comes  into  possession,  he  may    bar  his  estate  tail, 
16.  c.  5.  $  35.  nQ^  3]3Q  |}|e  effect  of  this  clause,  by  a  common  recovery  ao  that 

there  is  no  danger  of  a  perpetuity. 
ADanbom         31^  It  was  formeriy  much  doubted  whether  alimitatkMi  for 
be  made  ^^    lifo  to  an  unbom  person  wf»  good.    But  it  is  now  fully  settled 
Teipaot  ftfr     that  such  a  limitation  is  vaUd, 
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In  a  modem  case  Lord  Kenyon  said*^"  I  reincmber  hearing  i  East  R. 
Lord  Mansfield  say  ;  that  when  the  case  of  Spencer  v.  D.  of  ^52. 
Marlborough  was  to  be  aiyued  in  the  House  of  Lords,  there  was  "*^**  *  ^' 
found  to  be  a  mistake  *in  the  printed  reasons,  on  the  part  of         *  423 
those  who  opposed  the  execution  of  the  power  in  the  manner  in- 
tended.    For  It  had  been  stated  that  there  could  not  be  a  limita- 
tion to  an  unborn  child  for  life  ;  but  that   was  found  to  be 
wrong  ;t  for  certainly  there  may  be  such  a  limitation  :  they 
therefore  cancelled  that  reason,  and  framed  another,  stating  the 
proposition  to  be,  that  there  could  not  be  a  Ihnitation  to  an  un- 
born child  for  life,  with  limitations  to  the  issue  of  such  unlK>rh  Hay  r,  Cot- 
child  in  succession.    And  that  doctrine  was  distinctly  laid  dowti  ^^1^^  ^ 
by  the  learned  Judge  who  delivered  the  opinion  of  the  judges  in  83.  s,  ?* 
the  House  of  Lords." 

52.  An  estate  may  also  be  limited  by  an  appointment  to  a  ^^**JJ^ 
person  for  life,  who  is  not  born  at  the  time  when  the  deed  by  ante,  c.  ih. 
which  the  power  was  created  was  executed.  *  ^''^• 

53.  It  is  now  also  settled,  that  a  vested  remainder  may  b^  Aod  a  veatAd 
limited  upon  an  estate  for  life  ^ven  to  an  unborn  person,  and  R*«»«<'«» 
Lord  Alvanley  has  said — ^*  A  question  might  arise  how  far  aa  that  Eitat«. 
unborn  child  is  to  be  made  tenant  for  life  :  but  it  is  establbh*  ^^^'^^. 
ed  on  good  principles,  in  precedent,  certainly  that  this  may  be.  sVm.  Jod* 
The  doubt  was,  whether  this  was  not  tying  up  the  estate  beyond  3^*^- 

lives  in  being,  and  21  years  afterwards:  but  that  is  not  so, 
where  the  absolute  interest  is  disposed  of  and  vested,  though 
part  is  given  for  life  ;  for  that  person,  with  the  person  having 
the  absolute  interest,  may  dispose  of  it !  it  is  not  unalienaUe." 

54.  But  it  is  equally  clear,  from  what  has  been  stated  in  the  tate  can  be 
preceding  sectipns,  thAt  an  estate  limited  to  the  issue  of  an  an-  JJ^!**  *• - 
born  person,  as  purchasers,  ^would  be  void  ;  being  a  posiibil*  ^n  nnbom 
ity  upon  a  possibility,  which  the  law  will  in  no  case  admit :  and  ^•"<>"* 
would  also  render  an  estate  so  Kmited  unalienable  for  a  longer  p^r.  602 
period  than  is  allowed.     But  a  limitation  of  tins  kmd  would  6Ui  «dit 
not  render  the  limitation  to  the  unborn  person  for  life,  void.  ™^ 

35.  Estates  may  be  rendered  unalienable  by  act  of  p&riia*  cratSLdby' 
meat,  as  in  the  case  of  estates  tail  granted  by  the  Crown  to  in-  Act  ©f  Par-  . 
dividuals,  as  a  reward  for  services  where  the  remainder  or  re-  y^^^  «it|t,  as 
version  is  vested  in  the  Crown ;  which  cannot  be  barred  by  c.  10. 

fine  or  recovery. 

36.  There  are  also  several  instances  of  particular  estates 

which  are  rendered  unalienable  by  act  of  parliament.    Thus,  ^ 

by  a  special  act  of  parliament  made  in  27  Hen.  VIlI.  the  ma-  o^*^      ' 

t  Mr.  Booth  wai  the  perion  who  poiated  out  that  ciro^mvtance  to  Mr.  Fil- 
mer.    Gates  and  Opin.rol.  S.  434. 

Von.  IV.  79 


CM  Title  XXXIL  Deed.  Ch.  xxiii.  $  36—38. 

nor  of  Hemston  Arundel  was  entailed  to  Anne  wife  of  Chaites 
Lord  Mountjoy,  and  John  Pawlet  and  Elizabeth  lus  wife,  and 
to  the  heirs  of  their  bodies  begotten ;  with  a  proviso  that  thej 
should  not  bar  the  entail ;  which  was  held  good  by  the  Court 
of  King's  Bench. 

37.  By  a  private  act,  3  Cha.  I.  the  castle,  honour,  manor, 
and  Lordship  of  Arundel,  together  with  other  estates,  were  limit- 
ed  to  Thomas  Earl  of  Arundel  and  Surrey,  and  the  heirs  male 
of  his  body,  remainder  to  the  heirs  of  the  body  of  the  said  Earl, 
remainder  to  Lord  William  Howard  and  the  heirs  male  of  his 
body,  remainder  to  the  heirs  of  the  body  of  the  said  Lord  Wil- 
liam Howard,  remainder  to  the  said  Earl  of  Arundel  and  his 
heirs.  And  it  was  enacted,  that  neither  the  said  Thomas  Eari 
of  Arundel,  nor  any  of  the  heirs  male  or  other  heira  of  his  body, 
nor  any  other  person  or  persons,  his  or  their  heirs  male  of  hk 
or  their  bodies  issuing,  to  whom  any  estate  of  inheritance  of 
or  in  the  premises,  or  any  part  thereof,  should  thereafter  come, 

^^  descend,  or  accrue,  .by  force^^or  means  of  *  the  said  act,  should 

thereafter  alien,  give,  grant,  bargain  and  sell,  or  otherwise 
eonvey  away  the  same,  or  any  part  thereof,  or  any  other  thing 
do,  which  should  or  might  be  to  the  disherison  of  the  heirs  inher- 
itable by  force  of  the  said  act,  or  whereby  any  of  them  should  be 
barred,  or  put  from  entry  into  the  premises. 

38.  By  the  stat.  6  Ann.  c.  3.  it  is  enacted,  that  the  Dake  of 
Marlborough  shall  stand  and  be  seised  of  the  honour,  manor, 
and  park  of  Woodstock,  for  and  during  the  term  of  his  natural 
life,  remainder  to  the  heirs  male  of  his  body,  remainder  to  all 
his  daughters,  and  the  heirs  male  of  their  respective  bodies,  sev* 
erally  and  successively,  according  to  the  priority  of  their  birth ; 
with  a  provbo,  that  neither  the  duke  or  the  heirs  male  of  his 
body,  nor  any  of  his  daughters  or  the  heirs  male  of  their  bodies, 
shall  have  any  power,  by  fine  or  recovery,  or  any  other  act,  to 
hinder,  bar,  or  disinherit  any  the  person  or  persons  to  or  upon 
whom  the  said  manors,  &c.  were  thereby  limited,  from  holding 
or  enjoying  the  same,  according  to  the  limitations  in  the  act  men- 
tioned. 
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Construction— of  the  Reddendum^  Condition,  and  ff^arraniy. 


1.  or  the  Reddendam. 
S.  Condition.    Bjr  what  Words  ere* 
ated. 

12.  Warranty. 

13.  Express  Warranty. 
17.  Implied  Warranty. 
25.  Lineal  Warranty. 

28.  Only  binds  the  Heir  where  he  has 

Assets. 
.90.  Collateral  Warranty. 


35.  Statute  of  Gloucester. 

38.  Statute  De  Donts. 

37.  Does  not  extend  to    Collateral 
Warranty. 

39.  Which  bars  all  Reraaindeis. 
42.  Bat  not  the  Reversion. 

44.  Stat  11  Hon.  Vll.  c.  20. 

46.  Stat  4  Ann.  e.  16. 

47.  How  Warranties  may  be  destroy- 

ed. 


Section  1. 


WITH  respect  to  the  reddendum,  or  reservation  in  a  or  the  fUd- 
deed,  the  following  circumstances  are  necessary  to  make  it  good :  dendoni. 
1^4  It  must  be  by  apt  words.  2^.  It  must  be  of  some  other  thing, 
issuing  or  coming  out  of  the  thing  granted ;  and  not  a  part  of  Touch.  80.  ^ 
the  thing  itself,  nor  of  something  issuing  out  of  another  thing. 
So.  It  must  be  of  such  thing  whereunto  the  grantor  may  resort, 
to  distrain.     4^.  It  must  be  made  to  one  of  the  grantors,  and  not  1*^'**  ^*  c  1. 
to  a  stranger  to  the  deed. 

2.  The  nature  of  conditions  having  been  explained  in  Title  By^^JSLtT" 
XIII.,  it  will  here  only  be  necessary  to  inquire  by  what  words  a  Words 
condition  in  deed  may  be  created.  '  cwated. 

3.  Littleton  says—*'  Divers  words  there  be,  which  by  virtue 
of  themselves  make  estates  upon  condition.  *Oneisthe  word, 
sub  conditione.  As  if  A.  enfeoff  B.  of  certain  lands,  to  have  and 
to  hold  to  the  said  B.  and  his  heirs,  upon  condition  that  the  said 
B.  and  his  heirs  do  pay,  or  cause  to  be  paid,  to  the  aforesaid  A. 
and  his  heirs  yearly  such  a  rent,  &c.  :  in  this  case,  without  any 
more  saying,  the  feoffee  hath  an  estnte  upon  condition.  Also  if  f  320. 
the  words  were  such ;  provided  always,  that  the  aforesaid  B.  do 
pay,  or  cause  to  be  paid,  to  the  aforesaid  A.  such  a  rent,  &c. ; 
or  these  so  that  the  said  B.  do  pay,  or  cause  to  be  paid  to  the 
said  A.  such  a  rent,  &c.  ;  in  these  cases,  without  more  saying, 
fte  feoffee  hath  but  an  estate  on  cendition.    Also  there  be  other 
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'  ^^-  words  in  ft  deed,  which  cause  the  tenements  to  be  conditioiiaL 

As  if  upon  such  feoffment  a  rent  be  reserved  to  the  ieoffor^  &c^ 
and  afterwards  thb  word  is  put  into  the  deed  ;  that  if  it  happen 
the  aforesaid  rent  to  be  behind  in  part  or  In  all,  that  then  it  sbaB 
be  lawful  for  che  feoffor  and  his  heirs  to  enter,  &c.  :  this  is  a 
deed  upon  condition." 

4.  There  are  other  words  that  make  a  condition  in  a  deed, 

{331.  provided  a  power  of  entry  is  added  to  them.     Thus  Littleton 

says,  the  words  si  contingat  will  create  a  condition,  if  a  power 

ToQcb.  itl  of  entry  is  added ;  and  therefore,  if  A.  grants  lands  to  B.,  to  have 
and  to  hold  to  him  and  his  heirs ;  and  i^  or,  but  if  it  hap- 
pen, that  the  sud  B.  do  not  pay  to  A.  102.  at  Easter,  with- 
out more  words^  this  is  not  a  good  condition.  But  if  these 
words  be  added,  that  then  it  shall  be  lawful  for  A.  to  re-enter, 
it  wiTl  be  a  good  condition. 

6.  It  is  said  in  the  touchstone,  that  although  the  words  pro- 
viso, Ua  quodf  and  sub  canditianef  are  the  most  proper  words  to 

•  A9fi  ^^^^  ^  condition,'  yet  they  had  not  always  that  effect,  bat  fre- 
quently  served  for  *other  purposes  ;  for  sometimes  they  oper- 
ated as  a  qualification  or  limitation,  and  sometimes  as  a  cove- 
nant And  when  inserted  among  the  covenants  in  a  deed»  they 
operated  as  a  condition  only  when  attended  with  the  following 
circumstances  :  lo.  Where  die  clause  wherein  they  were,  had 
no  dependenee  upon  any  other  sentence  in  the  deed,  but  stood 
by  itselC  2^«  Where  it  was  compulsory  to  the  feoffee,  donee, 
^c.  8^.  Where  it  came  on  the  part,  and  by  the  words  of  the 
Vfeoffor,  donor,  or  lessor,  &c.  4^.  Where  it  was  applied  to  the 
estate,  and  to  some  other  matter. 

ld«m*  ^*  Thus,  if  a  person  grants  a  manor,  with  an  advowaon  ap- 

pendant, and  after  the  habendum  and  reservation  of  the  rent, 
amongst  the  covenants,  there  is  this  clause  inserted :  provided 
that  the  grantee  shall  regrant  the  advowson  for  the  life  of  the 
grantor :  this  i^  a  good  condition. 

Idem.  ?•  The  word  provided  may  operate  as  a  condition  and  a  co- 

1  loft.  203  b.  venaat ;  as  if  the  words  are,  provided  always,  and  the  feoffee 
doth  covenant,  that  neither  he  nor  his  heirs  shall  do  8«ch  an 
act :  this  is  both  a  condition  and  a  covenant.  But  if  the  dause 
have  dependence  on  another  clause  of  the  deed  ;  or  be  the  words 
of  the  feoffee  to  compel  the  feoffor  to  do  something ;  then  it  is 
not  a  condition,  but  a  covenant  only :  as  if  there  be  in  a  deed  a 
covenant  that  the  lessee  shall  s<?pwer  the  ditches,  and  then  these 
words  feltow,.  provided  that  the  I^sor  shall  carry  away  the 
earth :  or  if  there  is  a  covenant  that  the  lessee  sl^U  repair  the 
houses,  and  then  these  words  follow ;  provided  that  the  lessor 
do  provide  timber  :  there  is  onljr  a  covenant* 
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8.  So  if  this  clause  be  applied  to  some  other  thing,  and  not  ^^*'^* 
to  the^tbing  granted,  then   it  is  no  condition.    As  if  a   lease  of 
land  be  made,  rendering  rent  *at  B. ;  provided  that  if  such  *a 

thing  happen,  it  shall  be  paid  at  C. :  this  does  not  make  the  es«  ^^^ 

tate  conditional.  Or  a  lease  is  made  for  years  without  im- 
peachment of  waste ;  provided  that  the  lessee  shall  not  pull 
down  the  houses :  this  does  not  make  the  estate  conditional.  Or 
a  lease  is  made  for  yekrs,  rendering  rent ;  provided  that  the  les- 
sor shall  not  distrain  for  the  rent :  this  is  a  good  condition,  but 
not  annexed  to  the  estate. 

9.  Lord   Coke  says,   the  word   «,  il^  frequently  create*  a  ni»t204ii. 
condition,  but  not  always ;  for  sometimes  it  makes  a  limita-  Touch.  189. 
tion  ;  as  where  a  lease  is  made  for  years,  if  J.  S.  shall  so  long 

live. 

10.  Conditions  may  be  annexed  to   demises  for  years,  with- 
out any  of  these  formal  words,  where  the  apparent  intent  of  2040."' ' 
the  lessor  is  to  make  the  estate  conditional ;  although  the  words 

be  not  used  as  the  words  of  the  lessor,  but  as  those  of  the  les*- 
see,  or  indefinitely  of  neither.     Thus  if  a  lessee  for  years  cove- 
nants in  his  lease,  that  if  he,  bis  executors  or  assigns,  shall  alt- 
en,  it  shall  be  lawful  for  the  lessor  to  re-enter ;  it  seems  this  is  Fox,  Tit.  13. 
a  good  condition,  and  not  a  covenant  only  :  and  the  lessor  may  ^*  ^*  ^  ^^• 
take  it  as  a  covenant  or  condition ;  but  not  as  both. 

11.  It  was  laid  down  in  a  modern  case,  by  the  Court    of  '  J*""^* 
King's  Bench,  that  no  precise  technical  words  are  required  in  a  wuui  R«p. 
deed,  to  make  a  stipulation  a  condition  precedent  or  subsequent :  ^^^' 
neither  did  it  depend  on  the  circumstance,  whether  the  clause 

was  placed  prior  or  posterior  in  the  deed,  so  that  it  operated 
as  a  proviso  or  a  covenant ;  for  the  same  words  had  been  con- 
strued to  operate  as  either  the  one  or  the  other,  according  to 
the  nature  of  the  transaction. 

*  1 2.  Lord  Cokeys  description  of  a  warranty  having  been  al-  *  4SC 

ready  stated,  I  shall  proceed  to  inquire  into  the  different  kinds  Warranty. 
of  warranties,  and  their  effects.      '  X^^^l  ^* 

13.  A  warranty  may  either  be  expressed,  or  implied ;  either 

in  deed,  or  in  law.     An  express  warranty,  or   a  warranty  in  Wamnt^ 
deed,  is  where  the  grantor  of  an  estate  enters  into  an  express 
agreement,  to  warrant  it  to  the  grantee :  and  in  this  the  word 
warrarUizOj  or  warrant,  is  the  only  apt  and  effectual  one,  and 
cannot  be  supplied  by  any  other.  1  j^^  33^  ^ 

14.  The  usual  form  of  a  warranty  was  thus — Etego  pradic- 
tw  WiUielmus  et  hcsredes  met  et  met  assignati  Mam  prxdietam 
aeram  ferrce,  eum  omnibus  suis  pertmenHU  prc^dUto  Johmim  et 
haotneiibue  suUj  et  etde  assignaUe,  contra  tmnee  gentee  vfarranH^ 
aabmue  m  perpetuum. 
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1  Inttasst.  15.  The  word  heirs  is  absolately  necessary  in  an  expretf' 
Id.47.  0.  warranty;  for  otherwise  the  heirs  of  the  warrantor  wOl  notk 
^86  b.  bound.     It  is  the  same  with  respect  to  the  person  to  wbom  fte 

warranty  is  made ;  for  if  it  be  not  to  the  warrantee  and  Ui 
heirs,  or  in  words  which  imply  his  heirs,  it  will  cease  upon  die 
death  of  the  warrantee. 
Ilatt3d7ft.  16.  To  make  a  good  express  warranty,  the  following  cir- 
Toueh.  186.  eumstances  are  necessary : — 1^.  That  the  person  who  makes 
the  warranty  be  capable  of  so  doing  :  for  if  an  infant  makes  a 
feoffment  in  fee  of  land,  and  binds  himself  and  his  heirs  to  war- 

I  lost.  386  0.  rant  it,  the  warranty  is  void,  though  the  feoffment  is  only  Toid* 

able:     2^  A  warranty  must  be  made  by  deed  in  writing ;  for 

a  warranty  inserted  in  a  will  would  be  void.     So.  There  must 

be  some  estate  to  which  the  warranty  U  annexed,  that   is  capa- 

^  ble  of  supporting  it ;  for  if  a  person  covenants  to  warrant  land 

^  to  another,  and  *makes  him  no  estate,  or  makes  him   an    estate 

II  1 378      ^^^  '^  ^^^  e^ody  and  covenants  to  warrant  the  thing  ;  in   these 

cases  the  warranty  is  void.  4^.  The  estate  to  which  the  war- 
ranty is  annexed  must  be  capable  of  supporting  it,  that  is,  it 
must  be  an  estate  of  freehold  :  for  if  a  person  makes  a  lease  for 
years,  and  binds  himself  and  his  heirs  to  warrant  the  land  to 
the  lessee,  this  is  no  warranty  ;  though  it  may  amount  to  acove- 
1  Intt.  386  a.  uj^j^^     50^  Th^  warranty  must  descend  upon  the  person  who  is 

heir  of  the  whole  blood,  by  the  common  law,  to  him  who  made 
the  warranty.  6®.  The  heir  must  continue  heir  ;  and  neither 
the  descent  of  the  title,  nor  of  the  warranty,  must  be  interrupt- 
ed :  for  if  a  person  binds  himself  and  his  heirs  to  warranty, 
and  afterwards  is  attainted  of  treason  or  felony,  and  dies,  this 
warranty  will  not  bind  his  heirs.  So  if  a  tenant  in  tail  be 
disseised,  and  after  release  to  the  disseisor,  with  warranty,  and 
the  tenant  in  tail  is  attainted  of  felony,  and  hath  issue  and  diesi 
Vid^^k^35.  *•"'  warranty  will  not  bind  the  issue.  7^.  The  estate  that  is 
<K  13.  to  be  barred  by  a  warranty,  must  be  divested  and  turned  to  a 

right,  before  or  at  the  time  when  the  warranty  is  made ;  and 
the  person  on  whom  the  warranty  descends,  must  then  have  but 
I  Inst  386  a.  ^  ^^^^  ^^  ^j^^  j^^^     go    ^pj^^  warranty  most  take  effect  in  the 

lifetime  of  the  ancestor,  who  must  be  bound  by  it ;  for  the  heir 

shaD  never  be  bound  by  an  express  warranty,  unless  the  ances- 
1 1ntf.  370  a.  tor  was  bound  by  it.  9^.  The  heir  must  claim  in  the  same 
1  Ld?  Ravm.  ^S^^  ^^^^  ^^^  ancestor  did.  So  the  heir  must  be  of  full  age, 
36.  when  the  warranty  falls  upon  him :  otherwise  he  will  not  be 

barred  by  it 
Warranty.  ^'^*  Implied  warranties  arise  from  some  other  word  dian  the 

word  warranty  ;  or  from  the  nature  of  tfaedeed^ 
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*]8.  It  has  been  ^ready  stated,  that  by  the  feudal  la w,  in  *  432 

case  the  vassal  was  evicted  out  of  his  feud,  the  lord  was  obliged  ^^'j'  *•  '• 
to  give   him  another  of  equal  extent.     In  conformity  to  this 
principle,  it  appears  to  have  been  the  established  law,  when 
Glanville  wrote,  that  every  feoffment  implied  a  warranty — Ten-  oianv.  Ub^Vr^ 
entur  autem   haredes   donatorum,   danatumis  et  res  donatas  sicut  ^•^ 
ratUmabilUer  factiE  sunty  illU  quihus  fact(Z  «ttiU,   et  hxredibus  suU  ^    a  sank 
warranHzare.     The  same  law  prevailed   in  Bracton's  time — Et 
wendum  ess  quod  ad  omnes  charters  de  simpUci  donationey  competit 
tenenH  uarrantizatioy  et  tenentur  donat^esy  et  eorum  haredesy  ad 
loarrantiatn,  ^c.  nisi  forte  in  charta  de  feoffamento  contrarium  ex* 
primitur. 

19.  This  doctrine  was  confirmed  by  the  statute  De  BigamiSy  « inst.  S74. 
4  Edw.   I.,  which  declares,  that  *'  in  deeds  where  is  contained 

dedi  et  cancesH  tale  tenementufiiy  without  homage,  or  without  a 
clause  that  containeth  warranty,  and  to  be  holden  of  the  givers 
and  their  heirs  by  certain  service ;  it  is  agreed,  that  the  givers 
and  their  heirs  shall  be  bounden  to  warranty.  And  where  is 
contained  dedi  et  concessiy  &c.,  to  be  holden  of  the  chief  lords  of 
the  fee.  or  of  others,  and  not  of  the  feoffors,  or  of  their  heirs, 
reserving  no  service,  without  homage,  or  without  the  aforesaid 
clause,  their  heirs  shall  not  be  bounded  to  warranty;  notwith- 
standing the  feoffor,  during  his  own  life,  by  force  of  his  own 
gift,  shall  be  bound  to  warrant."  ^ 

20.  In  this  case  it  is  evident,  that  the  warranty  was  a  con- 
sequence of  tenure  ;  for  where  there  was  no  tenui*e  between  the 
feoffor  and  feoffee,  the  warranty  was  confined  to  the  donor,  who 

was  considered  as  bound  by  his  own  act,  but  did  not  extend  to  ^ 

his  •heirs.     When  it  was  enacted  by  the  statute  Q^ia  emptoresy  ^^^^  c.  i. 
that  in  all  future  feoffments  in  fee  simple,  the  feoffee  should  hold  $  1 1. 
of  the  chief  lord,  and  not  of  the  feoffor,  the  implied  warranty 
arisii^  from  the  word  dediy  was  held  only  to  bind   the  feoffor 
daring  his  life,  and  not  his  heirs.     But  where  a  person  granted  ^^^  g  jota^,. 
lands  to  another  in  tail,  or  for  life,  reseniing  the  reversion  to  him-  Rep.  t30, 
self,  as  the  grantee  held  of  the  grantor,  there  being  a  tenure  1^^^*'  ^J^' 
subsisting  between  them,  the  old  law  still  continued ;  and  there-  i  lost  384  a. 
fore,  where  these  estates  were  created  by  the  word  dediy  the  do-  ?p^gf  ^' 
nor  and  bis  heirs   were  bound  to  warranty.      But  where  a  RaymoBd, 
person  granted  an  estate  tail,  or  for  life,  hy  the  word  dediy  with  ^J^'jSJ  • 
a  remainder  over  in  fee  simple,  as  no  tenure  continued  between 
the  donor  and  donee,  the  warranty  only  continued  during  the 
life  of  the  donor. 

21.  Lord  Coke  says,  if  a  man  makes  a  lease  for  life  by  the  ]^\»»*-  ^  *»•■ 
word  dedi,  reserving  rent^  and  add9  an  express  warranty,  it 
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V9\\\  not  take  away  the  warranty  in  law ;  for  the  leasee  »il 
have  his  election  to  vouch  by  force  of  either  of  them. 
(d«tt.  22.  The  doctrine  of  implied  warranties  still  exists  where  es- 

tates tail  or  for  life  are  created  by  the  word  dedi  or  give ;  aoi 
the  donor  does  not  part  with  the  reversion.  But  Lord  Cois 
says,  dedi  is  the  only  word  that  implies  a  warranty,  and  not  the 
word  conctssL  (1)  It  has  however  been  generally  supposed,  that 
the  word  grant  in  any  conveyance  will  create  a  warranty,  and 
therefore  trustees  are  frequently  advised  not  to  convey  by  the 
word  grant.  But  it  is  now  agreed,  that  the  word  grant,  whea 
used  in  the  conveyance  of  a  freehold  estate,  does  not  im|^ 
a  warranty ;  and  that  if  it  did,  the  insertion  of  any  express  co- 
venant on  the  part  of  the  grantor,  would  qualify  and  restrain  iti 
^  4S4  force  and  operation  within  the  import  ^and  efTect  of  that  cuve> 

?^r^****  0?"**  "^'i* »  for  when  it  appears,  by  express  words,  how  far  the  par- 
^  "  '     ties  designed  the  warranty  should  extend,  the  law  will  not  ear* 
ry  it  farther  by  construction*  (2) 
fiustard's  28.  It  was  resolved  in  1   James, — 1°.   That  in  every  «- 

12U  *  change  the  word  txcanihwtm  implies  in  itself  tadi€  a  conditiai^ 

1  Inst  173  5.  and  also  a  warranty ;  the  one  to  give  a  re«>entry,  and  the  odier, 
a  voucher  and  recompence ;  and  all  in  respect  of  the  reciproeil 
consideration,  the  one  land  being  given  in  exchange  for  the  od»- 
er.  But  it  is  a  special  warranty  ;  iTor  upon  the  voucher  by  force 
of  it,  he  shall  not  recover  other  land  in  value,  but  that  only  wfaick 
was  by  him  given  in  exchange.  For  inasmuch  as  the  nramal 
consideration  is  the  cause  of  the  warranty,  it  shall  therefore  ex- 
tend only  to  lands  reciprocally  gpiven,  and  not  to  other  lands* 
And  this  warranty  runs  only  in  privity,  for  none  shaU  vonch  bj 
force  of  it,  but  the  parties  to  the  exchange  or  their  heirs,  and  so 
assignee.  2^.  That  if  A.  gives  in  exchange  three  acres  to  & 
for  other  three  acres,  and  afterwards  one  acre  is  evicted  iron 
B.,  in  that  case  the  whole  exchange  is  defeated,  and  B.  may  ea- 
ter into  all  his  land ;  for  although  the  exchange  had  been  god^ 
if  A.  had  given  but  two  acres,  or  but  one  acre  or  less,  yet  Ibre^ 
much  as  all  the  three  acres  were  given,  in  exchange  for  the  odh 
ers ;  and  the  condition  which  was  implied  in  the  exchange 
entire ;  upon  the  eviction  of  one  acre,  the  condition  in  law 
1>roken,  and  therefore  an  entry  was  given  on  the  whole.  3^:  Tint 
as,  when  the  whole  estate  in  part  was  evicted,  tiie  exchange  was 

■I    "  ■ I    ■         I     I  ■■■'    ■■!■■■ )• I  ■         ■  I  I    ■    IM 

(I)  In  Ptniuylvania^  aoder  the  act  of  17T5,  the  words  ^*  gT§a!U^  barf^min^  ami 
stUy'**  in  a  deed,  do  not  create  a  geoeral  warranty^  bat  only  a  corenaBt  that  die 
grantor  hat  done  no  aei^  nor  created  any  uicumfrronce,  whereby  the  •itaii 
granted  by  him  might  be  defeated.  Oratt  y,  Ewali^t  Binn.  95.  The  hargain, 
«e//,  a/ten,  and  confirm^  in  no  case  imply  a  coyenant  in  JVctr-Ferifc.  fVetf  t 
Raymotyd^  2  Caines,  188. 

{9)  See  the  opioion  of  Kent,  C.  J.  in  Frott  r.  Raymond^  2  Cainet,  18S. 


>1j 
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defeated ;  so  when  an  estate  of  fceehokl  for  lifi^  which  wa«  but 
parcel  of  the  estate,  was  evicted,  the  exchange  was  defeated. 

24.  In  all  deeds  of  partition  between  coparceners,  there  is  ^^""^  ^^^^ 
a  warranty  annexed  to  each  part ;  so  that  if  ^either  be  im*         *  ^^ 
pleaded*  she  may  vouch  her  sister ;  and  if  she  loses,  she  aoay 
recover  one  moiety  of  her  loss  in  value  against  the  other  siiten 

For  there  is  a  condition  annexed  to  every  partition,  similar  to 

that  annexed  to  every  exchange ;  that  if  eitl^r  the  whole  of  any 

one  share,  or  an  estate  for  life,  or  in  t«l,  be  tiiereout  evicted^ 

the  party  so  evicted  may  enter  on  her  sister^s  moiety^  and  avoid  J^^  ^'^  ^^* 

the  partition  of  an  undivided  moiety  of  what  is  lelt* 

25.  Warranty  is  again  divided  into  lineal  and  ooUfteral. 
Lineal  warranty  is  where  the  heir  derives,  or  might  possiUy 
derive*  his  title  to  the  land  warranted,  either  from  or  through 
the  ancestor  who  made  the  warranty.  Thu%  where  a  man 
seised  in  fee  made  a  feoffinaent,  and  hound  himself  and  his  heirs 
to  warranty ;  and  died,  leaving  a  son,  upon  whom  the  war^ 

ranty  descended ;  it  was  a  lineal  warranty.    So  where  a  father*    ^  ^      " 
or  an  eldest  son  in  the  lifetime  of  his  &ther,  released  to  a  dis* 
seisor,  with  warranty,  this  was  lineal  to  the  younger  son. 

26.  The  effects  o£  a  Imeal  warranty  are,  1.  To  bar  the 
warrantor  and  his  heirs  from  ever  elauDing  the  lands  wanant* 
ed ;  so  that  if  a  purchaser  with  warranty  is  impleaded  by  the 
warrantor  or  his  heirs,  he  may  show  his  warranty,  which  in 
{deeding  is  called  a  rebutter,  and  is  an  effectual  l)ar  to  the  claim. 
i.  To  compel  the  warrantor  and  his  heirs  to  give  the  warran* 
tee,  in  case  of  eviction,  lands  of  equnT  value  to  thooe  be  has 
lost ;  and  therefore  if  a  purchaser  with  warranty  is  impleaded 
or  sued  by  a  stranger  for  the  land,  he  may  voueb,  .that  ia^  call 
m  the  warrantor  or  his  heirs,  to  defend  the  land ;  and  if  the 
voudbee  cannot  defend  them,  he  must  then  give  tbs  wanantee 
lands  of  equal  value  to  those  he  has  lost. 

*27.  A  purchaser    with    warranty    may  also   at  any  time         «  439 
bring  a  writ  of  tforrontie   charts  upon  the  warranty,  either  ^  ^-  B. 
agtdnst  the  warrantor  or  his  heirs :  and  by  that  means  aU  the  i  R«p.  l 
lands  whereof  the  warrantoror  his  hevawas  seised  at  the  tune 
of  suing  out  the  writ,  wiH  be  bo^nd  and  charged  with  dw  war* 
rairty. 

28.  The  oUigalion  which  the  heir  of  the  wacnmtor  is  undw,  Onhriifaidt 
in  the  case  of  a  lineal  warranty,  of  giving  the  wamoitee.  upi-  wLt^L  h^ 
on  eviction,  lands  of  equal  value  to  those  he  hat  lost»  ia  however  AMti. 
only  on  condition  that  he  has  other  landa  of  equal  value  by  de» 

soeni  from  the  warranting  ancestor ;  wWch  are  called  assets. 

29.  Lands  in  possession  of  an  hdr  muet  have  the  fcdlowing  ^  1"*^.'^  ^* 
qaalities :  1.  They  must  be  assets,  that  is  of  equal  value  or 

more  at  the  time  of  the  descent    2.  They  must  be  by  descent, 
Vei.  lY.  80 
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and  not  by  purchase  or  gift.  3.  They  must  be  estates  in  k^ 
simple,  and  not  in  tail,  or  for  another  man's  life.  4.  Tbey 
mast  descend  to  him  as  heir  to  the  same  ancestor  that  made  the 
warranty,  d.  Nothing  but  lands  or  tenements,  or  rents  or  ser- 
vices, valuable  or  other  profits  issuing  out  of  lands  or  tene- 
ment, are  assets ;  and  not  personal  inheritances,  as  annnities 
and  the  like.  6.  The  lands  must  be  in  estate  or  interat, 
and  not  in  u^e,  or  right  of  action,  or  right  of  entry  ;  for  they 
are  not  assets  till  they  are  reduced  in  possession. 
Collatenl  50.  A  collateral  warranty  is,   where  the  heir's  title  to  the 

Wamaty.  j^^  neither  was,  nor  could  have  been  derived  from  the  war- 
ranting ancestor :  and  yet  it  barred  the  heir  from  ever  daim- 
ing  the  land;  and  also  imposed  on  him  the  same  obligation  of 
giving  the  warrantee  other  lands  in  case  of  eviction^  as  if  the 
warrantv  were  lineal,  provided  the  heir  had  assets. 
^^437  ^''  '^^^  Littleton  says,  if  there  was  father  and  son,   and 

the  son  purchased  lands  in  fee,  and  thfe  ^father  disseised  the  son, 
and  aliened  in  fee  by  deed,  and  bound  himself  and  his  heirs  to 
warranty,  and  died;  the  son  was  barred  by  this  vrarranty, 
which  was  collateral,  though  it  descended  lineally  from  the  fii- 
ther  to  the  son ;  because  the  son  did  not  derive  Ins  title  to  tins 
estate  from  his  father ;  for  the  father  had  no  estate  in  right  in 
the  land. 

32.  The  effect  of  a  collateral  warranty  is  so  singular,  and  so 
apparently  unjust,  that  many  inquiries  have  been  made  respect* 
ing  its  origin. 

Tennret,  168,  Bir  Martin  Wrif  ht  endeavours  to  account  for  it  in  the  follow- 
ing manner.  It  was  a  maxim  of  our  ancient  law,  that  no  per* 
son  could  alien  his  feud  without  the  consent  of  his  next  coUaterd 
hdr ;  qvi  proximui  trai  in  avuxtttumt  coUateraU :  for  although 
the  law  trusted  the  ancestor  with  the  interest  of  his  own  immedi* 
ate  descendants,  yet  he  could  not  disinherit  the  next  collateral 
heir,  who  having  a  distinct,  though  remote  interest,  in  the  feudal 
donation,  could  not  be  deprived  of  it,  but  by  an  act  of  his-ovra. 
This  manifestly  pomted  out  the  foundation,  and  partly  suggested 
the  reason,  of  collateral  warranty.  Though  it  was  not  easy  to 
conceive  how  it  came  to  pass,  that  the  concurrence  or  simple  con- 
sent of  the  next  collateral,  which  by  the  old  law  was  required  to 
defeat  his  own  hopes  of  the  succession,  should  sweUupto  oar  no> 
tions  of  collateral  warranty,  and  be  advanced  into  a  means  to 
defeat  even  estates  to  which  such  collaterals  could  have  no  possi- 

-     ^ -^        ble  hopes  of  succeeding.' 

33.  Lord  Chief  Baron  Gilbert,  whose  authority  is  of  the  great- 
est weight,  has  endeavoured  to  account  for  collateral  warranty 
in  another  manner.    He  thought  it  was  introduced  for  the  quiet- 
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ing  disseisins,  that  were  usually  very  firequent  in  those  unsettled 
times,  between  neighbouring  feudaries,  (and  from  thence  called 
^deadly  feuds),  for  which  purpose  it  was  usual  for  such  dissei-  *  4Si 
sors  to  purchase  warranties  from  some  ancestor  of  the  family. 
And  this  gave  a  right  to  such  disseisor  ;  for  it  might  be  easier 
to  compound  with  the  ancestor,  than  with  the  party  to  whom  the 
wrong  was  actually  done,  and  then  to  quiet  men's  possessionsi 
such  warranty  bound ;  if  the  owner  acquiesced  under  his  expec- 
tations from  such  relations. 

34.  Lord  Chief  Justice  Vaughan  says,  at  common  law,  the  vaagh.  Rep. 
distinction  of  a  lineal  and  collateral  warranty  was  useless  and  ^6*  ^&- 
unknown ;  for  though  what  we  now  call  a  collateral  and  a  lineal 
warranty   might  be  in  speculation,  yet  as  to  any  elect  in  law 

there  was  no  difference :  but  the  warranty  of  the  ancestor  de* 
scending  on  the  heir,  whether  the  one  or  the  other,  equally 
bound ;  and  this  appeared  from  Littleton,  whose  words  were^ 
$  697,^*'  Before  the  statute  of  Gloucester,  all  warranties  which 
descended  to  them  which  are  heirs  to  those  who  made  the  war- 
ranties, were  bars  to  the  same  heirs  to  demand  any  lands  or  ten« 
ements  against  the  warranties,  except  the  warranties  which  com- Vida  12  Mod. 
mence  by  disseisin.*'  ^^^ 

35.  There  hare  been  several  statutes  made  to  restrain  the  statau  of 
operation  of  warranties.     The  first  of  these  is  the  statute  of  ^^•"^^•■^•'* 
Gloucester,  6  Edw.  I.  c.  I«,  by  which  it  was  enacted^  1.  That  1  intt.  seso. 
if  a  tenant  by  the  curtesy  aliened  with  warranty  and  died,  this  ^  ""  ^^^* 
should  be  no  bar  to. the  heir,  in  a  writ  otmort  dfancestw^  without 

assets  in  fee  simple.     And  if  lands  and  tenements  descended  to 

the  heir  from  the  father,  he  should  be  barred,  having .  regard  to 

the  value  thereof.  2.  That  if  the  heir,  for  want  of  assets  at  that 

time  descended,  recovered  the  landsof  his  mother  before  this  act, 

and  afterwards  assets  descended  to  the  heir  from  the  father  ; 

then  the  tenant  should  recover  ^against  the  hrir  the  inheritance         »  ^g 

of  the  mother,  by  a  writ  of  false  judgment. 

36.  The  next  statute  by  which  the  operation  of  warranties  statvte  Do 
was  abridged,  was  the  statute  Dt  danU  condUumdlibuB,  the  object  ^^"|»^  ^ 
of  which  was  to  secure  the  continuance  of  the  estate  tail  to  the 

issue  of  the  donee,  and  the  reversion  to  the  donor.     In  conse- 
quence of  which,  the  Judges  held,  that  a  tenant  in  tail  could  not  Lit.  $  vit. 
bar  his  issue,  by  a  lineal  warranty,  without  assets  j  for  other-  f^^  ^•"' 
wise  every  tenant  in  tail  might  have  evaded  the  statute.     But 
by  a  kind  of  analogy  to  what  the  Legislature  had  done  by  the 
statute  of  Gloucester,  they  held  that  such  a  warranty  would  bar  i  Init.  374  ft. 
the  issue,  if  he  had  assets. 

87.  It  was  however  held,  that  a  collateral  warranty  was  not  ^\  J^*  i**" 
prolubited  by  that  statute ;  for  as  it  only  declared,  that  the  will  utond 
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of  th#  donwr  riiotild  be  olMCdred,  the  Judges  would  not  extend  it 
to  coUaterab ;  who  did  not  take  by  the  gift,  and  therefore  oodd 
not  be  forbidden  fram  barring  by  their  warranty. 

SS.  Tfam  Littleton  says,  if  a  tenant  m  tail  hath  issue  three 
sons,  and  discontlnaas  the  estate  tail  in  fee»  and  the  second  son 
releases  by  deed  to  the  discontinnee  with  warranty,  and  dies 
widiaat  issue  ;  this  warranty  will  rebnt  the  eldest  son,  and  pre- 
Tent  6im  from  reeovering  the  estate  tail ;  because  it  is  a  coUater* 
al  warranty  ;  for  the  eldest  son  cannot  make  a  title  to  die  sec- 
ond son  under  the  entail.  And  Lord  Coke,  in  his  comment  on 
this  passage,  says,<-->"  A  collateral  warranty,  made  by  a  collat- 
etdl  ancestor  of  the  donee,  doth  bind  the  right  of  an  estate  tail, 
albeh  there  be  no  assets.  And  the  reason  thereof  is  npon  Ae 
statute  of  J3om«  condUimdliAuit  for  that  is  not  made  by  the 
tenant  in  tail,  Ac.  as  the  Imeal  warranty  is. 

*S9.  With  respect  to  remainders  expectant  on  estates  tail, 
there  is  nothing  in  the  statute  De  DonU  which  either  directly  or 
indirectly  restrains  the  tenant  in  tail  from  barring  them  by  Us 
warranty ;  and  therefore,  the  operation  of  a  warranty  in  rebut- 
ting remunder-men  expectant  upon  estates  tail,  remains  as  it 
was  before  the  statute ;  so  that  such  warranty  is  a  bar  without 
assets. 

40.  Thus  Littleton  says,  if  a  man  has  issue  three  sons,  and 
glre  land  to  the  eldest  son,  and  the  heirs  of  his  body,  remainder 
to  his  second  son  and  the  heirs  of  his  body,  remainder  to  the 
third  son  in  the  same  manner ;  in  4his  ease,  if  the  eldest  eon 
discontinues  the  estate  tail  in  fee,  aikd  binds  himself  and 
his  heh*s  to  warranty,  and  £es  without  issue ;  this  is  a  col- 
lateral warranty  to  the  second  son,  and  will  bar  him  from  de- 
mandhig  the  land  by  force  of  the  remainder  :  for  that  the  re- 
midAder  was  his  title,  and  his  elder  brother  was  collateral  to 
tbid  title  which  e<»imenced  by  force  of  the  remainder. 

41.  In  the  case  of  B6U  r.  Horton,  which  will  be  slated 
hereafter.  Lord  Ch.  Just.  Vaughan  lays  it  down  as  clear  law, 
that  the  statute  De  Donii  does  not  restrain  die  warranty  of  ten- 
ant in  tbil  from  barring  remmnder-men  by  the  descent  of  the 
warrtoty  on  them*— 1<^.  Because  die  mischief  comphuned  of  in 
tiie  statute  was,  that  the  issue  in  tail  was  disinherited ;  but  the 
wurrailty  of  the  donee  in  lail»  descencKng  upon  the  remainder- 
jnall,  who  claims  by  purchase  from  the  Amor,  and  not  by  de« 
sbent  fWrn  Ae  donee  in  tail,  could  be  no  disinheriting  of  the  is- 

'  sue  ot  the  ddnee.  t^.  The  statute  did  not  protide  against  hi- 
conyeniencies  or  mischiefs  which  did  not  exist  at  Ae  time  nf  msAr- 
ihg  die  statute*  Now,  when  th^  etatute  was  niafde,  ti^rn  oouU 
be  no  Ireiftidnder  m  taiH  becaiM  ^  esttCsi  whith  are  estatei 
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t&il  rinee   the  statute,  ^werefee  simple  conditional  before  tho  *  441 

statute,  upon  which  a  remunder  could  not  be  limited.  ^^^«-  ')^^^-  ^* 

48.  With  respect  to  a  reversion  expectant  on  an  estate  tai]» 
it  has  never  been  determined  that  it  may  be  barred  by  the  war-  S"^  ^<^\  ^^^ 
ranty  of  the  tenant  in  tidl ;  and  the  better  opinion  appears  to  be 
that  it  would  not  be  barred  by  it 

43.  W.  Vesey  devised  certain  lands  to  J.  Vesey  his  eldest  BoU  t. 
•on  for  life,  remainder  to  the  heirs  male  of  hb  body,  remainder  ^®'*®"»  ^^ 
to  Robert  Vesey  and  the  heirs  male  of  his  body,  remainder  to  ^  *  * 
William  Yesey  and  the  heirs  male  of  his  body,  remainder  to 
Matthew  Vesey  and  the  heirs  male  of  his  body,  and  died,  John 
entered  and  died  without  male  issue,  leaving  two  daughters, 
Elizabeth  and  Sarah.  Robert  entered,  and  died  seised  with- 
out male  issue  ;  upon  which  William  entered :  and  Matthew 
died  without  male  issue  in  the  lifetime  of  William.  William 
made  a  feoffment  in  fee  of  the  lands  with  warranty,  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  Ann  his  wife  for  life, 
remainder  over.  William  died  without  issue  male,  and  Ann 
his  wife  entered.  Elizabeth  and  Sarah,  the  daughters  and  co* 
heirs  of  John  and  VHUiam,  brought  a  formedon  in  the  reverter 
against  Ann  the  vridow  of  WilBam  ;  and  the  question  was,  whe- 
ther  Ann  could  rebut  them  by  the  warranty. 

Lord  Ch.  Just.  Vaughan  argued  that  the  statute  IH  Danis 
restrained  the  warranty  of  tenant  in  tail  from  barring  the  do« 
aor^s  reversion,  by  expressly  providing  that  the  donee  in  tail 
should  not  have  it  in  his  power  to  bar  the  donor  of  his  rever- 
non.  Ra  quod  nan.  habeant  ill%  quibua  tenementum  sic  fuit  da* 
turn  sub  canditioney  potestuiem  aUenandi  tenemmtum  sic  datum^ 
quo  minus  ad  exitum  tUorum  quibus  tenemaUum  He  Juerii  dfUum 
remaneat   post  eorum    obihsm;  ml  ad    donatorem,  *vd  ad  ejus  ^ 

haredem^    si  exUue  defieiat^  revertatur.      By  these  words  the  ^ 

donee  or  tenant  in  tail  was  restrained  from  all  power  of  alien- 
ation, whereby  the  lands  entailed  might  not  descend  to  the  heir 
in  tail,  after,  his  death.  Therefore  by  these  words  he  was  res- 
trained from  alienation  with  warrranty,  which  doubtless  would 
hinder  the  lands  so  to  descend,  if  it  were  not  restrained  by  the 
words  of  the  statute.  By  the  same  words  the  donee  in  tail 
was  restrained  ftom  the  power  of  alienation,  whereby  the  land 
entailed  might  not  revert  to  the  donor,  for  want  of  issue  in 
tail.  Therefore  by  those  wordB  he  was  restrained  from  such 
alienation  with  warranty  whereby  the  lands  entailed  might  not 
revert  to  the  donor  or  his  heirs,  for  want  of  issue  in  tail ;  for 
the  same  words  of  the  statute  must  be  of  equal  power  and  ex- 
tent to  restrain  the  doneefs  aHenalion  from  damaging  the  donor, 
as  from  damaging  the  issue  in  tail.    Admit  the  words  of  res* 
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traint  in  the  statute  had  been  rex  $t<Urdt  «$*c.  Ua  quod  non  habemi 
*  illi  quibiu  tenementum  sic  fidt  datum  sub  condiHone  potestalem  oH* 
enandi  tenemenium  sic  datum  per  warranUamf  vel  atiteVf  quo  mi- 
nus  ad  exitum  eorum  remaneat^  vel  ad  donatorem  revertaiwr :  it 
bad  then  been  clear  to  every  understanding,  that  the  warrantj 
^  of  the  donee,  or  tenant  in  tail,  by  the  express  words  of  the  stat- 
ute, did  neither  bar  the  donor,  nor  the  issue  in  tail ;  and  then 
observe  what  consequences  had  been  rightly  deduced  from  sodi 
restraint,  made  by  the  statute.  The  statute  expressly  restrains 
the  warranty  of  tenant  in  tail  from  barring  his  issue  ;  whence 
it  follows  that,  by  the  statute,  the  issue  in  tail  is  not  barred  by 
the  lineal  warranty  of  the  tenant  in  tail,  because  his  warrant 
upon  the  issue  in  tail  cannot  possibly  be  any  other  than  a  lineal 

#  443  warranty.     It  may  be  said  in  like  manner  *that  the  statute 

De  Bonis  restrains  the  warranty  of  tenant  in  tail  from  barnng 
the  donor,  or  his  heirs  of  the  reversion:  the  consequence 
thence  deducible  was,  that  the  statute  restrained  the  collateral 
warranty  of  tenant  in  tail  from  barring  the  donor  or  lys  heirs ; 
because  his  warranty  falling  upon  the  donor  or  Us  heir,  could 
be  no  other  than  a  collateral  warranty.  Now  it  was  true»  the 
word  warranty  was  not,  in  syllables,  within  the  restraint  of  the 
statute ;  but  it  was  necessarily  implied  in  it,  else  the  issue  in 
tail  would  be  barred  by  the  warranty  of  tenant  in  tail,  without 
assets ;  contrary  to  all  the  books  since  the  making  of  the  stat- 
ute. But  those .  general  words-  of  the  statute,  restraining  the 
donee's  power  of  alienation  in  express  terms,  equally  and  jMirj 
passu  for  the  benefit  of  the  donor,  as  for  the  benefit  of  the  issue 
in  tail,  could  never  be  understood  to  restrain  the  warranty  of 
tenant  in  tail  only,  for  the  benefit  of  the  issue  in  tail,  but  not 
for  the  benefit  of  the  donor.  But  the  statute  must  necessarily 
restrain  the  warranty,  indefinitely  firom  hurting  either  ;  and  by 
consequence  his  lineal  warranty  was  restrained  firom  hurttog  his 
issue,  and  lus  collateral  warranty  from  ^hurting  the  donor  ;  to 
whom  his  warranty  could  never  be  but  collateral  ;  as  it  could 
never  be  but  lineal  to  the  issue  in  tail.  And  if  the  warranty 
were  necessarily  understood  and  implied  in  the  statute^  its  ope- 
'  ration  must  be  the  same,  as  if  it  had  been  expressly  inserted  in 
the  statute.  Then  to  say  that,  by  the  restraint  of  the  statute, 
the  donees  have  not  power  to  alien  the  land  entailed,  quo  mmu  ad 
exUum  Ulorum  remaneat  post  iUorum  mortem;  but  they  haoe 
power  to  alien  quo  minus  ad  donatorem  revertatur^  defidenH  exi* 

«  AAA  ^  *  would  be  to  make  the  statute  contradictoiy  to  itself. 

*No  judgment  was  given  in  this  case,  the  Court  being  divi- 
ded.   Vaughan  and  Archer  for  the  demandant,  and  Wylde  and 
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Atkins  for  the  tenant     But  Yaugban's  opinion  is  generally  held 
to  be  law. 

44.  By  the  statute   11    Hen.  VII.  c.  20.   it  is  enacted,  that  ^J-^yj^"- 
in  case  a  wife,   after  the  death  of  her  husband,  shall  alone,  or 

with  any  after-taken  husband,  alien  with  warranty  any  lands 
which  she  holds  in  dower,  or  of  which  she  is  seised  in  tail,  of 
the  gift  of  her  former  husband,  or  of  any  of  his  ancestors,  such 
warranty  shall  be  void. 

45.  By  the  statute  4  Ann.  c.  16.  $  21.  it  is  enacted,  that  all  ^^^6.*  ^"''*' 
warranties  made  after  the  first  day  of  Trinity  term  1 706,  by 

any  tenant  for  life,  of  any  lands,  tenements,  or  hereditaments, 
the  same  descending  or  coming  to  any  person  in  reversion  or 
remainder,  shall  be  void  and  of  none  effect.  And  likewise  all 
collateral  warranties  which  shall  be  made  after  the  same  day,  of 
any  lands,  tenements,  or  hereditaments,  by  any  ancestor  who 
has  no  estate  of  inheritance  in  possession  in  the  same,  shall  be  ^ 
Toid  against  his  heir. 

46.  It  is  observable  that  tins  act  'does  not  extend  to  aliena-  Vide  Tit.  35. 
tions  by  tenants  in  tail  in  possession  ;  and  therefore  their  War-  ^  ^* 
ranties  are  not  restrained  by  this  act,  but  have  the  same  effect 

as  they  had  before.  H      w  - 

47.  A  warranty,  whether  lineal  or  collateral,  may  be  defeat-  rantietmay 
ed,  determined,  or  avoided,  in  all   or  in   part.      And  this   is  *>•  destroyed, 
sometimes  by  matter   in   law,   and   sometimes  by   matter  in 

deed. 

48.  Thus  if  the  estate  to  which  the  warranty  is  annexed  be 
gone,  the  warranty  is  gone  also ;  and  therefore  if  an  estate  tail, 
to  which  a  warranty  is  annexed,  be  spent,  the  warranty  is  deter- 
mined. 

49.  So  a  warranty  may  be  destroyed  by  the  attainder  of  the  Lit.  { 745. 
warrantor.     Thus  if  tenant  m  tail  is  disseised,  *and  releases  to  i^J^^^  3^1  ^^ 
the  disseisor,   with  warranty,  and  afterwards  is  attainted,  and  «  445 
dies  leaving  issue ;  in  this  case  the  issue  may  enter  on  the  dis- 
seisor :  for  the  warranty  did  not  descend  to  the  issue  in  tail ; 
because  his  father,  by  the  attainder,  became  incapable  of  trans- 
mitting any  thing  by  descent 

60.  Warranties  may  also  be  defeated  by  matter  in  deed:  Litl74Q. 
as  if  the  person  to  whom  a  warranty  is  made,  or  who  has  the 
estate  to  which  the  warranty  is  annexed,  releases  to  the  person 
who  is  bound  to  warrant,  all  warranties,  or  all  manner  of  cov- 
enants real,  or  all  manner  of  demands,  the  warranty  is  extinct. 
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A  COVENANT  is  an  agreement  in  a  deed,  by  which 
one  person  obliges  himself  to  do  something  beneficial  to,  or  ab> 
stain  from  something  which,  if  done,  might  be  prejutlicial  to 
another ;  and  a  great  variety  of  agreements  of  this  kind  haf« 
been  introduced  into  modern  deeds. 

*8.  A  covenant  is  generally  an  agreement  to  do  sometUng  m 
fuiuro  f  and  differs  from  the  case  where  an  agreement  refen  to 
^  thing  which  is  not  to  be  done  by  the  person  of  any,  bat  to  a 
thing  to  be  executed  in  itself :  and  where  an  agreement  termi* 
nates  in  itself,  it  is  not  properly  a  covenant,  but  a  defeazance. 
A  covenant  may,  however,  be  executed,  namely,  that  a  thing  is 
already  done. 

S.  A  covenant  can  only  be  created  by  deed^  but  it  may  be 
as  well  by  deed-poll,  as  by  indenture ;  for  the  covenantee's  ac- 
ceptance  of  the  deed  is  such  an  assent  to  the  agreement,  as  will 
render  it  binding  on  him.  But  the  party  must  be  named  in  tlie 
deed-poll. 
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4.  Where  lands  arc  conveyed  by  indenture  by  two  pertons,  '  ^"^^  ^i  *• 
and  one  of  them  does  not  seal  the  deed,  yet  if  be  enters  upon  the  ^  3. ' 
land,  and  accepts  of  the  deed,  in  other  matters,  be  will  be  bound 

by  the  covenants  contained  in  it.  And  where  an  estate  is  lim- 
ited to  a  person  for  life,  with  a  remainder  to  another,  who  is 
not  a  party  to  the  deed,  if  the  remainder  man  enters,  he  wBl  be 
bound  by  the  covenants  contained  in  the  deed. 

5.  The   law  has    not  appropriated  any  particular  form  of  No  techniotl 
words  to  the  creation  of  a  covenant ;  therefore  any  words  will  ^^f^  ''*^^**^ 
be  sufficient  which  show  the  intention  of  the  parties.  (1) 

6.  Thus,  where  A.  leased  to  B.  for  years,  upon  condition  Bro.  Ab.  Cov. 
that  he  should  acquit  the  lessor  of  ordinary  and.  extraordinary  ^^'  ^' 
charges,  and  should  keep  and  leave  the  houses,  at  the  end  of  the 

term,  in  as  good  plight  as  he  found  them  ;  it  was  held,  that 
these  words  created  a  covenant. 

7.  Queen  Elizabeth,  by  letters  patent,  let  a  bouse  to  W.  Bntr.  Cosob- 
Cumberland,  wherein  were  these  words  :  "  and  *the  said  lessee,  cr»*Jac. 
his  executors  and  assigns,  reparabunf    domum  prmdictmif  and  399. 

shall  leave  the  said  bouse  so  repaired,  &c."  The  Court  held,  *  448 

that  these  words  in  the  Queen's  patent  amounted  to  a  covenant 
on  the  part  of  the  lessee  ;  and  he  accepting  the  lease,  was  bound 
by  it. 

8."  If  a  lessee  for  years  covenants  to  repair,  &c.  provided  al-  xayior '^" 
ways,  and  it  is  agreed,  that  the  lessor  shall  find  great  timber,  1  aoU^Ab^ 
&c.  :  this  makes  a  covenant  on  the  part  of  the  lessor  to  find  ^^'* 
great  timber,  by  the  word  agreed  ;  and  it  shall  not  be  a  qualifi:- 
cation  of  the  covenant  of  the  lessee.     But  if  the  lessee  covenant-   - 
dd  to  repair,  provided  always,  that  the  lessor  shdl  find  great 
timber ;  without  the  word  agreed,  this  proviso  would  not  create 
any  covenant  on  the  part  of  the  lessor,  but  would  only  be  a 
qualification  of  the  covenant  of  the  lessee. 

9.  In  articles  of  agreement,  reciting  an  intended  marriage,  it  Hollii  v.  Car. 
was  covenanted,  that  in  consideration  of  the  lady's  portion,  a  f^i.  268. 
jointure  should  be  settled  on  her  ;  and  the  conclusion  was  in 

these  words  :  ^^  And  it  is  hereby  agreed,  that  a  fine  shall  be 
levied  to  secure  the  payment  of  the  said  p<Hlioa."*'^It  was  re- 
solved, that  these  words  created  a  covenant  to  levy  a  fine.  For 
wherever  there  is  an  agreen^ent  under  hand  and  seal,  eoTencmt 
lies. 

10.  It  was  held  in  a  modem  case,  that  where  a  person,  fi>r  AppUtoov. 
himself,  his  heirs,  executors,  &c.,  on  the  part  and  behalf  of  A.  |^^  ^^ 
B.,  covenanted  that  the  said  A.  B.,  his  heirs,  tte^^  should  p^  a  (s  ^^  fg$,) 
sum  of  money,  and  sealed  the  deed  ;  he  was  petttonally  bowd 

by  the  covenant. 

■  ■  -^ ' — ^ -~ 

(I)  HallcttT.  Wrlic^SJobni.  IUp.44. 
Vot.  IV.  81 
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11.  If  a  man  conveys  land  to  another  in  fee,  with  warrautf, 
and  after  the  land  is  evicted  by  elder  title  for  certain  jeaxs, 
the  grantee  of  the  land  may  have  ♦an  action  of  covenant  upon 
the  said  words,  against  the*  grantor,  upon  the  eviction,  thoogh 
the  warranty  be  annexed  to  the  freehold  ;  for  the  said  words 
make  a  covenant  if  a  chattel  be  evicted  y  and  a  warranty,  if  a 
freehold  be  demanded. 

12.  A  covenant  being  part  of  a  deed,  is  subject  to  the  gene- 
eral  rules  of  exposition  of  deeds.  As,  1**.  To  be  always  taken 
most  strongly  against  the  covenantor,  and  most  in  advantage  of 
the  covenantee.  2"*.  To  be  taken  according  to  the  intent  of  the 
parties.  S**.  To  be  construed  ut  res  magis  vaUat  quam  pereai. 
4^  When  no  time  is  limited  for  its  performance,  it  must  be 
done  within  a  reasonable  time. 

IS.  There  are  some  words  which,  when  used  in  particular 
contracts,  will  create  a  covenant.  Thus  the  words  grant  or  de- 
mise, in  a  lease  for  years,  create  a  covenant  in  law  for  quiet  en- 
joyment of  the  lands  demised,  during  the  term.  And  if.  the  les- 
see be  evicted  by  the  lessor,  or  by  any  other  person  claiming  a 
lawful  title  to  the  land,  he  may  bring  an  action  thereupon. 

14.  So  if  a  lease  for  years  be  made,  reserving  or  yielding  and 
paying  a  certain  rent ;  these  words  will  create  a  covenant  tar 
payment  of  the  rent. 

15.  Lord  Mansfield  has  observed,  that  the  distinction  be- 
tween implied  covenants,  by  operation  of  law,  and  express  cove- 
nant, is,  that  express  covenants  are  taken  more  strictly  ;  for  a 
man  may,  without  consideration,  enter  into  an  express  covenant, 
under  hand  and  seal. 

16.  An  express  covenant  will  qualify  the  generality  of  an 
ezprtM  ones,  {pupy^j  covenant,  and  restrain  it,  so  that  it  shall  not  extend  fti- 

ther  than  the  express  covenant 
Noke's  17.  A  person  made  a  lease  of  a  house  by  the  words  demise, 

BO^b.*  I  Mod.  srant,'- &c.,  and  the  lessor  covenanted  that  *the  lessee  should 
113. 1  Vesey,  enjoy  the  house  during  the  term,  without  eviction  by  the  lessor, 
or  any  claiming  under  him.  The  lessee  was  evicted  by  a  per- 
son who  did  not  claim  under  the  lessor.  It  was  held  by  Pop. 
ham,  Ch.  Jiist.,  and  all  the  other  judges,  that  the  express  cove- 
nant  qualified  the  generality  of  the  covenant  in  law,  and  re- 
strained it  by  the  mutual  consent  of  both  parties,  that  it  should 
not  extend  further  than  the  express  covenant.  (1 ) 

18.  Where  several  persons  enter  into  a  covenant,  they  may 
either  bind  themselves  altogether,  or  else  they  may  only  bind 
each  of  themselves  severally  :   from  which  arises  a  dbtinctian 
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between  joint  and  several  coyenants.     A  covenant  of  this  kind 
may  also  be  both  joint  and  several  (1) 

19.  Where  a  person  covenants  with  two  or  more,  and  with  Sling«by»i 
each  of  them ;  if  each  of  the  covenantees  takes  a  several  in-  i^'jenk.    ^ 
terest  or  estate^  the  covenant  is  several ;  but  if  the  covenantees  ^^ 

take  a  joint  interest  in  the  subject  matter  of  the  covenant,  it  is 
a  joint   covenant.     As  if  a  man  by  an  indenture  demises  to  A. 
Black  Acre,  to  B.  White  Acre,  and  to  C.  Green  .Acre,   and 
covenants  with  them  and  every  of  them,  that  he  is  lawful  <>wn- 
er  of  all  the  said  acres  ;  in  that  case,  as  the  interests  are  sever- 
al and  distinct,  the  words,  '*  every  of  them,"  will  make  the  cov- 
enant several.     But  if  the  three  acres  had  been  demised  to  them 
jointly,  then  the  words,  every  of  them,  |rould  have  been  void.. 
For.a  man  by  his  covenant  (unless  in  respect  of  several  inter* 
ests),  cannot  make  it  first  joint,  and  then  several,  by  means  of 
the  words,  every  of  them*     Because,  although  several  persons 
may  bind  theoidelves,  and  every  of  them,  and  so  the  obligation 
shall  be  joint  or  several,   at  the  election  of  the  obligee ;  yet  a 
man  cannot  bind  himself  to  three  and  to  each  *of  them,  to  make 
it  joint  or  several  at  the  election  of  several  persons,  for  one  and  j.   . 
the  same  cause  :  for  the  Court  would  be  in  doubt  for  which  of  .Ciipsham,* 
them  to  give  judgment ;  also  the  covenantor  would  be  several  ]  Saund.  1S3. 
times  charged  with  one  and  the  same  thing:  and  therefore  the  wuton, 
words,  and  every  of  them,  are  in  such  case  of  no  effect,  and  do  ^^^h  *4^- 
not  sever  the  joint  cause  of  action. 

20.  If  two  lessees  covenant  jointly  and  severally  at  the  be- 
ginning of  a  lease,  these  words  will  extend  to  all  their  subse- 
quent covenants  ;  notwithstanding  the  intervention  of  covenants 
on  the  part  of  the  lessor. 

121.  In  a  lease  of  coal  mines  made  by  the  Duke  of  Northum-  ^/^^IS*^ 
berland   to  G.  Errington  and  John  Ward,  there  was  a  string  of  Erringtoo^ 
covenants  introduced  by  these  words :  and  the  said  G.  Erring-  fjj*™    *^' 
ton  and  J.  Ward  for  themselves  jointly  and  severally,  and  for 
their  several  and  respective  heirs,  &c.,"  and  then  came  a  proviso 
in  these  words :  *'  and  it  was  thereby  declared  by  and  between 
the  said  parties,  and  the  said  Duke  did  thereby  covenant,  that  it 
should  be  lawful  for  the  lessees  to  sell  a  certain  quantity  of  a 
particular  sort  of  coals,  they  the'  said  G.  Errington  and  J. 
Ward  paying  and  accountinic  to  the  Duke  for  the  same." — An 
action  was  brought  by  the  Duke  against  the  executors  of  G.  Er- 
rington, upon  these  words ;  and  the  question  was,  whether  they 
amounted  to  a  several  covenant.     It  was  determined,  that  the 

general  words  at  the  beginning  of  the  covenants  by  the  lessees, 

■—  .   ■         I       ■  ■  1 ■■  ■        ■■ '  ■     ■ 

(1)  See  Phillips*  kdm,  v.  Bonsall,  S  Bina.  138. 
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joinUy  and  severallj,  in  manner  following,"  extended  t9  all 
their  subsequent  covenants,  which  were  therefore  all  jcNDt  and 
several. 

22.  Covenants  are  divided  into  real  and  personal.  Cove- 
nants real  are  those  which  have  for  their  object  '^something  an- 
nexed to,  or  inherent  in,  or  connected  with  land,  or  other  real 
property.  Thus,  where  three  coparceners  purchased  lands  ia 
fee,  and  covenanted  that  the  survivors  should  convey  to  the  heirs 
of  such  as  should  die  first  :  this  was  resolved  to  be  a  covenaiit 
real, 

23.  It  was  held  in  Bpencer^s  case,  that  when  a  covenant  ex- 
tends to  a  thing  in  esse^  parcel  of  the  demise ;  the  thing  to  be 
done  by  force  of  the  covenant  is  qtiodammodo  annexed  and  appur- 
tenant to  the  thing  demised.  But  when  the  covenant  extends  to 
a  thing  which  is  not  in  being  at  the  time  of  the  demise  made,  it 
cannot  be  appurtemaint  or  annexed  to  the  thing  which  bath  no  be- 
ing. But  if  a  lessee  covenants  to  repair  the  houses  demised  to 
him,  during  the  term,  that  is  parcel  of  the  contract,  and  extends 
to  the  support  of  the  thing  demised,  and  therefore  is  gnodttmm&d§ 
annexed  to  the  houses^ 

24.  A.  granted  a  watercourse  to  B.  and  his  heirs,  throi^h 
Black  Acre  and  White  Acre  ;  and  covenanted  for  bimself,  his 
heirs  and  assigns,  to  cleanse  the  same  ;  and  that  fines  and  re- 
coveries levied,  &c.  of  the  said  grounds  should  be  and  enure  to 
confirm,  &c.  Afterwards  a  recovery  washad,  and  a  deed  execut- 
ed, declaring  the  uses  as  aforesaid.  The  Court  held,  that  this 
was  a  covenant  real,  and  made  good  by  the  recovery. 

25.  A  tenant  in  fee  simple  granted  a  rent  charge  out  of  lands, 
and  covenanted  for  bimself  and  his  heirs  to  pay  it  without  deduc- 
tion. Lord  Raymond  held,  that  this  was  a  personal  covenant  ; 
but  the  other  three  Judges  held,  that  this  was  a  covenant  real, 
being  in  the  nature  of  a  grant  ;  or  at  least  a  declaration  going 
along  with  the  grant,  showing  in  what  manner  the  thing-  g^ranted 
should  be  taken. 

*26.  The  essential  distinction  between  a  real  and  a  personal 
eovenant  is,  that  a  real  covenant  runs  with  the  land,  and  descends 
to  the  heir  ;  and  is  also  transferred  to  a  purchaser.  Therefore, 
where  a  covenant  real  is  entered  into  by  a  grantee  or  lessee,  it 
wiH  bind,  not  only  such  grantee  or  lessee,  but  also  his  assignee  ; 
and  the  grantor  or  lessor,  or  their  heirs,  may  at  any  time  brii^ 
an  action  on  such  covenant. 

27.  Thus,  where  in  a  lease  for  years  the  lessee  covenanted 
with  the  lessor,  his  executors,  and  administrators,  to  repair,  and 
leave  in  repair  at  the  end  of  the  term  ;  in  an  action  of  covenant 
brought  by  the  heir,  it  was  objected  that  it  lay  not  for  him  : 
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but  it  was  answered,  that  it  was  a  covenant  running  with 
the  land^  and  should  go  to  the  heir,  though  nait  named ;  and 
it  appeared  that  it  was  intended  to  continue  after  the  death  of 
the  lessor,  his  executor  being  named. 

28.  But  where  the  lessor  was  only  tenant  for  life,  it  was  Brudneii  r. 
held,  that  his  heir  was  not  entitled  to  the  benefit  of  covenants  ?^^j?"»  ..g 
made  with   the  lessor;  because  the  lease  determined  by  his 
death. 

S9.  As  assignees  of  grantees  or  lessees  are  bound  by  all  cov-  •  ^"«*-  ^^^  *• 
enants  real,  annexed  to  the  estate  granted  or  leased,  and  which 
run  with  the  land :  so  are  they   entitled  to  the  benefit  of  all 
such   covenants  as  are  entered  into  by  the  grantors  or  lessors  ; 
and  may  maintain  an  action  on  them, 

30.  Thus,  in  Spencer's  case  it    was  resolved,   that  if  a  per-  sRep.  i7a. 
son  made  a  lease  for  years,  by  the  words  grant  or  demise,  which' 

create  a  x^ovenant  for  quiet  enjoyment ;  and  the  assignee  of  the 

lessee    was  evicted,  he  should  have  a  writ  of  covenant     For 

it  was  but  reasonable  that  he  should  have  such  benefit  of  the 

demise,  as  the  original  lessee  might  have  had  ;  and  *the  lessor  *  454 

had   no  other  prejudice   than  that  to  which  his  special  contract 

with  the  original  lessee  bound  him. 

31.  By  the  statute  32  Hen.  VIIL  c.  34.  $2.  it  is  enacted, 
that  all  feoffees  and  grantees  of  any  lordships  or  hereditaments, 
for  years,  life,  or  lives,  shall  have  the  like    action  and  remedy 

against  all  persons  having  reversions  of  such  lordships  or  here*       *  t'*  la 
ditaments,  for  any  covenants  contained  in  their  leases,  as  they  c.  2  §  53. 
might  have  had  against  the  lessors  or  grantors,  their  heirs  or 
successors. 

32.  A  court  of  equity  will  give  its  assistance  to  an  assignee^ 
against  all  persons  claiming  under  the  grantor  of  an  estate  ;  to 
procure  for  him  the  benefit  of  the  covenants  contained  in  the 
original  grant,  which  run  with  the  thing  granted. 

33.  Thus,  in  the  case  of  Holmes  V.  Buckley,  the   watercourse  ante,  f  24. 
by  mesne  assignments  came  to  the  plaintiff;  and  Black  Acre 

and  White  Acre  to  the  defendant  who  built  on  the  same,  and 
much  heightened  the  ground  that  lay  over  the  watercourse,  by 
which  it  became  more  chargeable  and  inconvenient  to  repair ; 
and,  as  it  was  alleged,  and  in  part  proved,  the  building  had 
much  obstructed  the  watercourse.  So  the  bill  was  for  establish- 
ing the  enjoyment  of  the  watercourse  ;  and  that  the  defendant, 
atid  all  claiming  under  him,  might  from  time  to  time  cleanse  the 
same,  according  to  the  covenant  It  was  objected,  that  the 
covenant  being  personal,  was  not  at  all  strengthened  by  the  re« 
Govery ;  and  that  the  plaintifi^  and  all  those  under  whom  he 
claimed,  being  sensible  of  it,  had  for  forty  years  cleansed  the 
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same  at  their  own  charge.  The  .Court  was  of  opinioD,  dnft 
this  being  a  covenant  which  ran  with  the  land>  was  made  good 
by  the  recovery ;  and  though  the  plaintiff  had  cleansed  *the 
same  at  his  own  charge,  whilst  it  was  easy  to  be  done ;  yet 
since  the  right  was  plain  upon  the  deed,  and  the  cleansing  made 
chai^eable  by  the  building,  it  was  reasonable  the  defendant 
shoutd  do  it,  and  decreed  accordingly. 

S4.  If,  however,  the  tenant  be  not  assignee  of  the  whole  term 
he  is  then  in  fact  only  an  under-tenant ;  and  is  not  liable  to  an 
action  for  the  breach  of  any  of  the  covenants  contained  in  the 
original  lease. 

35.  An  action  of  covenant  was  brought  for  rent  in  arrear, 
against  the  defendant,  as  assignee  to  one  Saunders.  On  the 
trial  it  appeared  that  the  defendant  was  in  possession  of  the 
premises  during  the  time  when  the  rent  in  arrear  became  due  ; 
but  that,  by  the  deed  under  which  he  held,  they  were  conveyed 
to  him  by  Saunders  for  a  day  or  two  less  than  the  original  term. 
For  ihe  plaintiff  it  was  contended  that  the  covenant  for  rent, 
being  one  of  those  which  rans  with  the  land,  every  person  who 
took  under  the  original  lease,  was  liable  to  it  To  this  purpose 
the  defendant  although  he  had  not  strictly  taken  the  whole  of 
the  lessee's  interest,  in  point  of  duration,  was  to  be  considered 
as  bb  assignee.  A  devisee,  an  executor,  an  assignee  under  the 
bankrupt  laws,  or  one  who  purchased  a  term  for  the  sheriff  un* 
der  an  execution,  were  assignees  in  law,  to  the  effect  of  being 
liable  to  covenants  for  rent,  &c.  ;  although  the  transfer  to  them 
did  not  amount  to  a  forfeiture,  under  a  covenant  not  to  assign. 
The  landlord  was  entitled  to  look  for  the  rent  to  the  person  in 
possession,  and  ought  not  to  be  driven  to  the  necessity  of  find* 
ing  out  the  original  lessee,  and  bringing  his  action  against 
him. 

On  the  other  side  it  was  insisted,  that  there  was  not  a  better 
known  distinction  in  the  law  than  that  between  *an  assignee 
and  an  under  tenant  Only  assignees  of  the  whole  term,  whe- 
ther by  actual  assignment,  or  by  devise,  sale  under  execution, 
&c.  are  liable  to  the  covenants  for  rent,  &c. :  for  if  there  was 
a  reversion  of  a  day  reserved  by  the  unmediate  lessor,  there  was 
no  privity  between  the  undertenant  and  the  first  lessor. 

Lord  Mansfield  said,  this  was  an  action  of  covenant  by  a  les* 
sor  against  an  undferlessee  ;  and  the  single  question  was,  whe- 
ther the  action  could  be  maintained  against  him,  as  being  sob- 
stantially  an  assignee.  For  some  time  the  Court  had  great 
doubts  ;  they  had  bestowed  a  great  deal  of  consideration  on  the 
subject,  and  looked  fuOy  into  the  books ;  and  it  was  clearly  set- 
tled, and  was  agreeable  to  the  text  of  Littleton,  that  the  actioA 


TUU  XXXII.  Deed.  Ch.  xxv.  $  $5-*4l.  3U 

could  not  be  maintained,  unless  against  an  assignee  of  the  whole 
term. 

SQ.  It  was  determined  in  a  subsequent  ease,  that  where  the 
"whole  of  a  term  is  assigned,  and  no  reversion  is  left  in  the  as- 
signor, though  the  rent  be  reserved  to  the  original  lessee,  and 
not  to  the  lessor,  the  assignee  will  be  entitled  to  the  benefit  of 
the  covenants  contained  in  the  original  lease. 

37.  An -action  of  covenant  was  brought  by  the  plaintiff,  as  as-  eJ^™*j^" 
agnee  of  a  term,  against  the  defendant,  as  assignee  of  the  lessor,  Doug.  isSn. 
for  not  providing    proper  timber  for  repairs.     It  was  objected, 

that  when  the  original  lessee  assigned  over  the  term,  the  rent 
if^as  reserved  to  such  leissee,  and  not  to  the  lessor ;  and  that  the 
covenants  in  the  assignment  made  by  the  original  lessee,  were 
not  the .  same  with  those  in  the  original  lease.  On  the  other 
side  it  was  contended,  that  wherever  the  whole  interest  is  con- 
Teyed,  *it  is  an  assignment :  and  that  in  such  a  case  the  as- 
signee stood  exactly  in  the  place  of  the  lessee,  and  was  entitled, 
*to  the  benefit  of  all  the  covenants  inserted  on  the  part  of  the  «  ^^*f 

lessor. 

The  Court  was  of  that  opinion,  and  gave  judgment  accord- 
ingly. 

38.  Although  assignees  are  liable  to  all  the  covenants  that  The  Anisnor 
run  with  the  land  ;  yet  that  circumstance  will  not  dischai^e  the  "  ■****  liable, 
assignors,  who  will  still  continue  liable  to  them. 

39.  An  action  of  covenant  was  brought  by  the  lessor  of  a  Barnard  t. 
house,  against  the  lessee,  for  not  repairing  it,  after  warning  cro.  Ja.  309. 
given.     The   defendant  pleaded,   that  long  before  the  warning, 

he  had  assigned  over  his  term  to  J.  S.,  from  whom  the  plaintiff 
afterwards  received  rent  It  was  determined  that  the  action 
against  the  lessee  was  maintainable,  notwithstanding  the  as- 
signment, and  acceptance  of  rent. 

40.  By  the  common  law,  covenants  real  descend  to  the  heirs  I>eireDcl  to 
of  the  grantor,  who  may  at  any  time  bring  an  action  upon  them,  ^^^^  Oranton. 
though  not  named ;  as  in   the  ease  of  Lougher  v.  Williams : 

but  no  stranger-  could  take  advantage  of  a  covenant  of  this  kind ;  ante,  §  S7, 
so  that  grantees  of  reversions  could  not  enforce  the  perform- 
ance of  any  covenants,  contained  in  leases,  made  by  the  person 
under  whom  they  derived. 

41.  To    remedy  this  the  stat.  32    Hen.  Till.  c.  34.  was  ^e^^g^anuet 
made ;   winch  has  been  already  stated.     This  act  extends  to  of  Rever- 
covenants  as  well  as  to  conditions,  it  being  thereby  enacted,  *^^l'  c  ^j^ 
that  the   grantees  and  assignees  of  reversions  shall  have  such 

like  and  the  same  advantages,  by  action  only,  for  not  perform- 
ing the  covenants  contained  in  the  said  leases,  as  the  lessors 
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or  gmntors  themselves,  or  their  heirs  or  successors  migfat  hve 
had. 

42.  The  general  resolutions  made  on  this  statute   will  k 
found  in  Title  XIII..    It  will  therefore  be  sufficient   *U>   obeem 
here,  that  this  act  extends  only  to  covenants  which  coneem  tki 
thing  demised,  and  not  to  collateral  covenants.     For  the  in 
of  the  statute  was  not  to  transfer  any  privity  of  contract,  but 
annex  the  covenants,  concerning  the  land  demised,  to  the  rever 
sion  ;  so  that  they  might  pass  as  incident,  and  annexed  to  sneb 
reversion. 

43.  In  a  modem  case  it  was  resolved  by  the  Court  of  Kii^i 
Bench,  and  affirmed  in  the  Exchequer  Chamber,  that  if  a  mort«: 
gagor  and  mortgagee  make  a  lease,  in  which  the  coyenants  for 
the  rent  and  repairs  are  only  with  the  mor^gor  and  his  as- 
signs, the  assignee  of  the  mortgagor  cannot  maintain  an  actioa  - 
for  the  breach  of  these  covenants ;  because  they  are  collateral  to 
his  grantor^s  interest  in  the  land  ;  and  therefore  do  not  run  widi 
it.  And  Mr.  Serjeant  Shepherd,  in  arguing  this  case,  staled 
that  there  were  three  relations  at  common  law,  which  might  ex- 
ist between  a  lessor  and  lessee,  and  their  respective  a88Dgnee& 
First,  privity  of  contract ;  which  was  created  by  the  contract 
itself,  and  subsisted  for  ever  between  the  lessor  and  lessee.  Sec^ 
ondly,  privity  of  estate  ;  which  subsisted  between  the  lessee  or 
his  assignee,  in  possession  of  the  estate,  and  the  assignee  of  the 
reversioner.  And  thirdly,  privity  of  contract  and  estate ; 
which  existed  where  both  the  term  and  reversion  remained  in  the 
original  covenantors.  The  statute  32  Hen.  YIII.  seemed  to 
have  created  a  fourth  relation  ;  a  privity  of  contract  in  respect 
to  the  estate,  as  between  the  assignees  of  the  reversion,  and  die 
lessees,  or  their  assignees.  The  statute  annexed  or  rather  cre- 
ated a  privity  of  contract  between  du)se  who  have  privity  of  es- 
tate ;  and  when  the  one  £u1b,  the  other  fails  with  it 

*44,  A  covenant  to  settle  lands  of  a  certain  value  b  gener* 
al,  and  does  not  bind  any  particular  lands  of  the  coTcnantor. 
But  a  covenant  to  settle  particular  lands  is  a  specific  lien  on 
those  lands. 

45.  A  person  owed  debts  by  bond  and  by  simple  contra^, 
and  upon  his  -  marriage  had  covenanted  to  settle  his  lands  in 
Rumney  Marsh,  and  also  lands  that  should  be  of  the  vahieof 
60^.  per  annum,  upon  his  wife  for  life.  After  which  he  made 
a  wili,  thereby  chaiiging  all  his  real  and  personal  estate  with 
the  payment  of  his  debts,  and  died. 

On  a  bill  brought  by  the  creditors  for  the  satisfaction  of 
their  several  debts.  Lord  Parker  said,—- With  regard  to  the 
lands  in  Rumney  Marsh,  the  marriage  articles  bemg  a  s 
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lien  on  them,  make  the  covenantor,  as  to  them,  but  a  trustee  ; 
and  therefore,  during  the  life  of  the  wife,  they  are  not  to  be  af- 
fected b  J  any  of  the  bond  debts.  But  the  covenant  for  settling 
lands  of  the  value  of  60L  per  annum  on  the  wife,  does  not  spe- 
cifically bind  any  lands.  Wherefore,  as  touching  that,  the  wife 
must  come  in  only  as  a  specialty  creditor. 

46.  In  all  ancient  feoffinents,  the  feofibr  entered  into  a  gene«  Ufoai  Core* 
ral  warranty  for  the  title.     But  warranties  have  been  long  dis-  2SJ**  ^^^ 
used,  and  a  set  of  covenants  for  securing  the  title  have  been 
substituted  in  their  stead ;  which  are  now  generally  inserted  in 

all  conveyances,  as  being  in  some  respects  more  beneficial  to 
the  grantees,  and  affording  a  more  easy  remedy,  in  case  of  a 
defect  in  the  title,  than  could  be  obtained  under  the  ancient  war- 
ranty. 

47.  By  the  first  of  these,  the  grantor  covenants  for  himself,  ^*  *^* 
bis  heirs,  executors,  and  administrators,  with  the  grantee,  his  leiaedin  Fee 
heirs  and  assigns,  that  he  the  grantor  is  lawfully  seised  in  fee  ^^' 
simple  of  the  premises  conveyed,     *And  by  the  second,  that  ^^ 
he  has  good  right  and  full  power  to  convey  the  same. 

48.  It  appears  to  have  been  formerly  doubted  whether  these  r.  HMklnt, 
elauses  constituted  two  several  covenants,  or  only  one.     But  ^ui^h.  91. 
the  better  opinion  appears  to  be,  that  they  constitute  two  seve-  soa   ^^ 
ral  and  independent  covenants ;  for  although  if  the  vendor  be  ^'^-  ^P- 
seised  in  fee  he  has  power  to  convey  ;  yet  the  converse  of  this 
proposition  doesjaot  hold,  for  a  person  may  have  power  to  con- 
vey, though   not  seised  in  fee.    Thus  where  a  tenant  in  tail 
conveys  to  a  person  to  make  him  tenant  to  the  pracipef  in  or- 
der that  a  common  recovery  may  be  sufiered  to  the  use  of  a 
purchaser  in  fee ;  or  where  a  person  conveys  under  a  power,  the 
covenant  is,  that  the  grantor  has  good  right  to  convey,  and  the 

first  covenant  is  omitted.  * 

49.  A  person  covenanted  that  he  was  seised  of  Black  Acre  Orey  v. 
in  fee  simple,  whereas,  in  truth,  it  was  copyhold  in  fee.     The  S*"*^^^ 
Court  held  it  was  a  breach  of  covenant,  and  the  jury  should    ^^*      * 
give  damages,  in  their  consciences,  according  to  the  rate  at 
which  the  country  valued  fee  simple  land  more  than  copyhold. 

.  50.   Two  men  and  their  wives  jomed  in  a  grant  of  their  ^^^^  ^^ 
wives'  lands,  being  parceners  ;  and  covenanted  that  they  and  Aston, 
their  wives  had  ^ood  right  to  convey  the  lands.     It  was  affirmed  ^^^f ^"^'' 
for  breach,  that  one  of  the  women  was  under  age,  and  died ; 
and  that  the  right  of  the  lands  descended  to  her  son,   an  in- 
fant ;  and  so  the  estate  of  a  moiety  was  divested  out  of  the 
plaintiff.    This  was  held  to  be  a  breach  of  the  covenant. 

51.  By  the  third  of  these  covenants,  the  grantor  formerly  p^r  qai^t 
covenanted  that  the  grantee,  his  heirs  and  assigns,  should  en*  Enjojaent. 
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joy  the  premises  granted,  without  the  evicUon  or  diBturfance 
of  the  grantor  or  his  heirs,  *or  any  other  person  wfaatsoefer. 
But  this  covenant  is  now  much  restrained,  as  will  be  riiewo 
hereafter. 

52.  it  was  formerly  held  that  a  covenant  of  this  kiad  ex« 
tended  to  all  evictions  whatever.  Thus,  it  was  resolved  in  15 
&  16  Eliz.  that  where  a  person  made  a  lease  for  a  term  of 
years,  and  covenanted  that  the  lessee  should  enjoy  the  premiaef 
during  the  term,  without  the  eviction  or  interruption  of  any  pei- 
son  ;  this  extended  to  a  tortious  eviction. 

53.  This  doctrine  has  however  been  long  since  exploded  ;  and 
it  has  been  settled  that  the  law  will  never  adjudge  a  person  to 
covenant  against  the  wrongful  acts  of  strangers,  unless  his  cov- 
enant is  express  to  that  purpose  ;  for  the  law  itself  defends  eve- 
ry one  against  wrong.  And  therefore,  though  a  person  should 
covenant  in  the  most  general  terms,  for  the  title  to  lands,  yet 
such  covenant  will  not  be  held  to  tjctend  to  tortious  entries ;  for 
if  a  purchaser  is  tortiously  evicted  or  disturbed,  he  has  his  rem- 
edy at  law ;  and  if  he  is  legally  evicted,  he  has  his  action  oa 
the  covenant.  Whereas  if  general  covenants  for  a  title  should 
be  construed  to  extend  to  tortious  evictions,  a  way  might  be 
opened  for  secret  practices,  and  combinations,  between  a  pur* 
chaser  and  atrangers  ;  that  the  purchasers  might  recoyer  dama- 
ges  from  the  covenantors.  And  this  construction  haa  been  con- 
firmed in  the  following  modem  case. 

54.  A  person  conveyed  certain  lands  in  the  province  of  New 
York  in  America,  to  a  purchaser,  in  consideration  of  l^WOL  \ 
and  covenanted  that  the  purchaser  sliould  enjoy  the  lands  widi- 
out  the  let,  trouble,  hindrance,  &c.  of  the  vendor  or  his  heii% 
and  of  every  other  person  or  persons  whomsoever.  The  States 
of  AmeTica  seised  the  lands,  for  an  act  done  previous  to  the  con- 
veyance. An  action  was  brought  in  the  Court  *of  King's 
Bench  at  Westminster,  on  this  covenant ;  and  upon  a  demurrer, 
the  Court  was  of  opinion  that  the  action  did  not  lie  ;  for  even  a 
warranty,  which  was  conceived  in  terms  more  general  than  this 
covenant,  had  been  restrained  to  lawful  interruptions. 

55.  But  where  a  person  covenants  to  save  the  purchaser 
harmless  from  all  acts  of  a  particular  person^  there  the  vendor 
is  bound  to  defend  the  purchaser  against  the  entry  of  that  per- 
son, whether  by  title  or  not. 

56.  Thus,  where  a  lessor  covenanted  to  save  harmleas  the 
lessee  concerning  the  premises,  and  the  profits  thereof  to  be  re- 
ceived, against  J.  D.  parson  of  S. ;  afterwards  the  lessee  wai 
ejected  by  J.  D.  without  title ;  the  covenant  was  held  to  be 
broken. 
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57.  So  where  the  covenant  is  against  all  claims  to  a  particu- 
lar right,  it  will  extend  to  tortious,  as  well  as  to  legal  claims. 

58.  The  defendant  leased  to  the  plaintiff  a  farm  called  Dale^  Chaplain  r. 
and  there  being  a  pretence  of  a  right  of  common  set  up  to  two  lo  Mod!  384. 
closes,  comprehended  in  the  lease,  the  lessor  corenanted  with 

the  lessee,  that  he  should  quietly  enjoy  the  said  two  closes, 
against  all  claiming  or  pretending  to  claim  any  right  in  them. 
Upon  this  covenant  the  lessee  brought  his  action,  and  assign- 
ed his  breach,  that  such  a  one  having  or  pretending  to  have  a 
claim>  time  out  of  mind,  did  enter  upon  the  said  closes.  To 
this  the  defendant  demurred ;  and  it  was  insisted  by  his  coun- 
sel, that  the  covenant  only  extended  to  legal,  not  tortious 
claims ;  and  therefore  that  the  plaintifi  shmild  have  set  forth, 
that  the  claim  of  him  who  disturbed  him  was  a  legal  one.  But 
the  Court  was  of  opinion  that  the  words  of  the  covenant  did 
extend  to  all  interruptions  whatsoever,  and  so  was  the  plain  in- 
tent and  ^meaning  of  the  parties ;  for  if  it  was  to  extend  to  *  463 
legal  claims  only,  then  would  the  tenant  be  put  under  the  hard- 
ship of  trying  the  right  for  the  landlord ;  which  was  the  very 
thing  the  tenant  plainly  designed  to  prevent  by  the  covenant* 
Judgment  for  the  plaintiff. 

59.  Where  lands  are  conveyed  to  particular  usQS,  instead  of 
a  covenant  for  quiet  enjoyment,  the  words  usually  inserted  are, 
that  the  estates  conveyed  shall  be  and  remain  to  the  uses  there- 
by declared  without  any  eviction,  &c. 

60.  By  the  fourth  of  these  covenants  the  lands  are  declared  ^•^  ^"* 
to  be  free  from  all  incumbrances.     And  in  17  Edw.  IV.  it  was  brances. 
held,  that  if  a  person  covenanted  with  another,  to  acquit  bun  of  ^'^  ^\mA 
all  charges  issuing  out  of  the  land,  and  after  by  parliament  the  Toatii.  te?! 
tenth  part  of  the  value,  out  of  the  issues  of  all  lauds,  were 

given  to  the  King,  the  covenant  should  not  extend  to  this. 
But  if  parliament  haA  given  the  tenth  part  exUuum  twrm^  the 
covenant  would  have  extended  to  this,  as  well  as  to  rents^  com^ 
mons,  and  such  like  things,  wherewith  the  land  is  charged. 

61.  In  an  action  of  debt  upon  a  bond,  where  the  condition  j^?"*®"^!^' 
was,  that  the  defendant  should  keep  harmless  the  plaintiff  from  com.  Rep. 
all  jointures,  dowers,  annuities^  damages,  clums,  and  all  other  ^^ 
incumbrances ;  and  should  perform  a  covenant  contained  in  a 

.certain  indenture,  whereby  the  defendant  conveyed  to  the  plain- 
tiff and  his  heirs  a  messuage  and  lands,  &c.  and  by  tb«  same 
deed  covenanted,  that  the  plaintiff  should  have,  use,  possess,  and 
enjoy  the  premises  aforesaid^  quietly  and  peaceably,  without  any 
impediment  from  the  defendant,  his  heirs  or  assigns,  or  any 
other  person ;  and  ttiat  clearly  acquitted  and  exonerated  of  and 
from  all  former  and  other  grants,  &c.  rents,  rent  charges,  ar- 


*  464 


For  further 
Anurancet 


Rostireiri 
CaM, 

5  Rep.  to  h. 


Hi|(giiibot- 
tom^i  Case, 
6  Rep.  18  #. 

♦   405 


Touch.  167. 

Heron  r. 

Frejrnc, 

S  Ld.  Raym. 

750. 

infraiC  28. 


7me  XXXII.  Deed.  Ch.  zxy.  $  61— 66« 

rears  of  rent,  statutes,  charges,  and  incumbrances  ^wfaatsoefcr. 
The  plaintiff  assigned  for  breach  Uiat  the  tenements  were  charg- 
ed and  chargeable  with  a  rent  of  11 9.  6d,  to  be  paid  to  the 
lord  of  the  manor  of  W.  of  whom  the  said  tenements  were  held, 
under  the  said  rent  and  other  services.  The  defendant  by  hb 
rejoinder  said  that  the  rent  of  lU.  6d.  aforesaid  was  payabk 
to  the  lord  of  that  manor,  as  a  quit  rent,  inddent  to  the  tenure 
of  those  lands ;  and  that  the  plaintiff  was  not  molested  for  any 
arrears  of  that  rent,  payable  before  the  making  of  the  indenture 
aforesaid.  The  plaintiff  maintained  bis  replication,  and  the  de* 
fendant  hb  rejoinder  ;  and  upon  this  there  was  a  demurrer ; 
and  the  question  was,  if  this  corenant  was  broken  1  and  it  was 
resolved  by  the  whole  Court,  without  any  difficulty,  that  it 
was.  For  the  defendant  had  expressly  covenanted  with  the 
plaintiff  upon  his  purchase,  that  be  should  have  the  lands  &- 
charged  of  all  rents ;  and  therefore  they  ought  to  be  dischaiged 
of  tins  rent,  as  well  as  of  all  others  ;  for  a  quit  rent  is  a  rent ; 
and  judgment  was  given  for  the  plaintiff. 

62.  By  the  fifth  of  these  covenants,  the  grantor  binds  him- 
self and  his  heirs  to  make  all  such  further  assurances  of  the  lands 
as  shall  be  lawfully  and  reasonably  required  by  the  grantee  or 
his  heirs,  or  their  counsel 

63.  It  was  resolved  in  35  Eliz.,  that  if  a  man  bargains  and 
sells  lands  in  fee,  and  covenants  to  make  further  assurance,  as 
the  counsel  of  the  bargainee  shall  advise ;  the  bargainee  himself 
though'he  be  learned  in  the  law,  cannot  devise  the  assurance, 
but  some  of  his  counsel  must  devise  it. 

64.  It  was  resolved  in  29  &  SO  Eliz.,  that  where  a  pei8(» 
was  bound  to  make  such  assurance  in  the  law  as  the  cu)ttnsel  of 
the  obligee,  upon  request  made,  should  advise  ;  and  after  J.  & 
was  of  counsel  with  *the  obligee,  and  gave  hb  advice  to  the  ob- 
ligee, that  the  obligor  shouM  make  a  certain  assurance  ;  and 
the  obligee  gave  notice  to  the  obligor  of  the  said  advice,  and  le- 
quired  him  to  perform  it :  he  ought  to  perform  it,  otherwise  the 
eondition  b  broke.  For  it  was  more  convenient  that  the  covn- 
sellor  should  give  his  advice  to  the  obligee,  than  to  the  obligor. 

66.  Where  a  man  b  bound  to  make  such  assurance  as  A.  or 
his  heirs,  or  their  counsel,  shall  devise ;  A*  or  hb  heirs  must 
take  care,  that  in  time  they  have  an  assurance  reasonably  drawn, 
and  ready  to  be  sealed,  and  to  tender  it  to  him,  that  is,  to  seal 
it ;  for  till  then,  there  can  be  no  breach  of  covenant 

66.  There  b  a  clause  in  the  regbter  acts,  6  Ann.  c,  S5.  $ 
80.  and  8  Geo.  II.  c.  6.  §  35.,  by  which  deeds  of  bargain  and 
sale  of  lands  lying  in  the  east  and  north  rkfiogs  of  YoskOm 
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may  be  enrolled  there.  And  that  the  words  grants  baii^n,  and 
sell,  in  such  deeds,  shall  operate  as  covenants  for  the  title. 

67.  Covenants  for  the  title  are  real,  and  pass  to  the  heirs  of  kqh  with  the 
the  purchaser,  and    to  all  persons  claiming    under  him,  who  ^i'^^- 
may  maintain  actions  upon  them  against  the  vendor,  his  heirs 

and  assigns,  and  also  against  his  executors  or  administrators. 
Nor  is  it  Material  whether  the  purchasers  acquire  their  estates 
by  common  law  conveyances,  or  by  those  derived  from  the  stat- 
ute of  uses. 

68.  The  defendant  by  indenture  enfeoffed  J.  8.  of  certain  y/Goodaie, 
lands,  and  covenanted  for  himself  and  his  heirs,  with  the  feof-  ^^-  ^^*'- 
fee,  his  heirs  and  assigns,  to  make   further  assurance  upon  re- 
quest, which  lands  J.  8.  conveyed  to  the  plaintiff,  who  brought 

an  action  on  the  covenant,   because  the  defendant  did  not  levy 

a  fine  upon  the  plaintiff  *s  request    All  the  Court  agp^ed  that 

the  covenant  went  with  the  land  ;  and  that  the  ^assignee,  at  the  «  ^^q 

common  law,  or  at  least  by  the  statute,  should  have  the  benefit  Uerirai  t. 

thereof.  ^'"•''S*^*^^ 

69.  Rachel   Boys  and  her  son  conveyed  a  copyhold  estate  to  spencer  r. 

a  mortgagee,  by  lease  and  release,  and  covenanted  for  further  Bojr,  4V6i.) 
assurance.      The  son  died ;  and  the  mortgagee  filed  his  bill 
against -the  customary  heir  of  the  son,    who  was  an  infant; 
praying  that  he  might  be  decreed  to  surrender  the  estate  to  the 
plaintiff. 

The  Master  of  the  RoHs  (Sir  R.  P.  Arden)  said  he  was  clear- 
ly of  opinion,  that  this  covenant  was  a  contract  for  a  valuable 
consideration,  affecting  the  land,  and  would  affect  the  heir.  And 
by  the  decree  'it  was  declared,  that  the  covenant  in  the  mort- 
gage-deed  bound  the  land  descended  to  the  defendant. 

70.  Covenants  entered  into  by  a  purchaser  with  the  vendor, 
respecting  the  land,  or  any  thing  issuing  out  of  or  annexed  to 
the  land,  will  also  run  with  it,  and  charge  the  heirs  ;  and  also 
the  assignees  of  the  purchaser,  provided  there  is  a  privity  of  es- 
tate between  them.  But  although  there  be  a  privity  of  estate  at  y^^^^  ^* 
the  time  of  the  covenant,  yet  if  a  subsecpient  purchaser  does  not  s  East,  389 
take  the  estate  of  the  original  purchaser,  he  will  not  be  bound  by 

the  covenant ;  because  there  b  no  privity  between  him  and  the 
original  vendor. 

71.  Covenants  for  the  title  to  lands   have  long  ceased  to  be  ^^^^ow 
general,  and  are  now  usually  restrained  and  qualified  according  utuaiij  re- 
to  the  nature  of  the  vendor's  title  ;  sometimes  to  the  aoto  of  the  •*«*»«<*• 
vendor  himself,  sometimes  to  that  of  himself  and  his  immediate  £if|^.fQpj  . 
ancestors.    And  although   where  covenants  are  several,  and  crayford, 
of  dbtinct  natures,  restrictive  words  annexed  to  one  of  them  will  ^^  ^^* 
not  be  applied  to  the  others ;  yet  where  all  the  covenants  have 
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the  same  object,  and  ^restrictive  words  are  annexed  to  the  int 
of  them,  they  will  be  considered  as  extending  to  all  the  otheR. 
7S.  In  an  action  of  covenant,  the  plaintiff  declared  oq  a 
feoffinent  of  lands,  wherein  the  defendant's  testator  covenanted, 
that  notwithstanding  any  thing  by  him-  done,  he  was  seised  in 
fee,  &c.  without  any  condition,  &c.  ;  Sdly,  That  he  had  fiiD 
power  to  sell;  3dly>  That  the  lands  were  clear  of  all  iDcam- 
brances  by  him  or  his  father ;  and,  4thly,  That  the  feoffee 
should  enjoy  against  all  persons  claiming  under  him,  hia  fittfaer 
and  grandfather  ;  and  assigned  the  breach,  that  the  testator  had 
no  power  to  sell.  Upon  demurrer  it  was  agreed,  that  tbese 
were  distinct  covenants  ;  and  three  Judges,  against  North, 
Chief  Justice,  held,  that  when,  by  the  first,  he  only  covenanted 
against  his  own  acts  it  could  never  be  intended  diat  immediate- 
ly^ by  another  covenant  of  the  same  effect,  he  would  covenant 
against  the  whole  world. 

73.  In  a  conveyance  of  an  estate  in  fee»  the  vendor,  after 
warranting  the  lands  to  the  vendee  and  his  heirs,  against  lum« 
self  and  his  heirs,  covenanted,  that  notwithstanding  any  act  done 
by  him  to  the  contrary,  he  was  seised  in  fee,  &c.  ;  and  that. he 
had  good  right,  full  power,  and  lawful  authority  to  convey  and 
assure  the  same  to  the  vendee,  and  his  heirs  and  asngns,  in  man- 
ner aforesaid.  The  vendee  was  evicted  by  a  person  claiming 
under  a  title  paramount  to  that  of  the  vendor.  An  action  of 
covenant  was  brought  by  the  vendee  ag^unst  the  representatives 
of  the  vendor;  and  it  was  contended  upon  his  part,  that  the 
words  good  right,  full  power,  &c.  extended  to  all  persons  what- 
ever, and  consequently,  that  the  vendee  was  entitled  to  recover 
'his  purchase  money.  But  the  *  Court  held,  that  these  wordf 
were  either  a  part  of  the  preceding  special  covenants;  or  if  not, 
that  they  were  qualified  by  all  the  other  special  covenants^  whieh 
restrained  the  covenants  to  the  acts  of  the  vendor,  and  his  hws, 
and  those  claiming  under  him. 

74.  In  a  conveyance  of  lands  made  in  1783,  the  releasan 
covenanted,  that  for  and  notwithstanding  any  act,  4lc*  by  them 
or  any  or  either  of  them  done  to  the  contrary,  they  had  good 
right  to  convey  ;  and  also  that  they,  or  some  or  one  of  Aem,  fisr 
and  notwithstanding  any  such  matter  or  thing  as  aforesaid,  had 
good  right  and  full  power  to  grant,  &c. ;  and  likewise  that  the 
releasee  should  peaceably  and  quietly  enter,  hold,  and  enjoy  the 
premises  granted,  without  the  lawful  let  or  disturbance  of  the 
releasors  or  their  heirs  or  assigns,  or  for  or  by  any  other  peTsoa 
or  persons  whatsoever  ;  and  that  the  releasee  should  be  ke|it 
harmless  and  indemnified  by  the  releasors,  and  their  heir% 
against  all  other  titles,  charges,   &c.  save  and  except  the 
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rent  iuuing  and  payabk  out  of  the  prembes  to  the  lord  of  the 
fee. 

The  Court  of  K.  B.  held  that  the  generality  of  the  covenant 
for  quiet  enjoyment  against  the  releasors  and  their  heirs,  and 
any  other  person  or  persons  whatever,  was  not  restrained  by  the 
qualified  covenants  for  good  title  and  right  to  convey,  for  and 
notwithstanding  any  act  done  by  the  releasors  to  the  contrary. 

75.  With  respect  to  the  restrictions  annexed  to  the  usual  tb^^Titie^f  ^ 
covenants  for  the  title  in  modern  conveyances,   Mr.  Fearne  the  Vendor. 
Bays, — **  Regularly  a  vendor  who  purchases  lands  himself,  with 

proper  covenants  from  those  who  convey  to  him,  cannot  reasona-  j  {'q^ 
biy  be  required  to  covenant  further  than  against  himself  and 
*  those  claiming  under  him.     This  is  a  practice  founded  in  rea-         *  469 
son,  where  the  vendee  obtains  the  full  benefit  of  all  the  cove* 
nants  in  the  conveyance  to  the  vendor,,  to  the  same  extent  as 
his  vendor  had  them,   by  obtaining  the  possession  of  the  deeds 
containing  those  covenants.    When  the  vendor  has  parted  with 
bis  means  of  claim  or  remedy  against  his  grantor,  for  breach  of 
his  covenants,  and  transferred  th^m  to  the  purchaser  by  delivery 
of  the  deeds,  and  such  vendee  comes  into  the  vendoT^s  place  in 
that  respect,  by  the  acquisition  of  such  deeds ;  it  would  be  un- 
reasonable that  the  vendor  should  make  himself  liable  for  any 
such  breach.     He,  by  departing  with  the  means  of  remedy  or 
compensation,   must  be  understood  to  have  discharged  himself 
from,  and  the  vendee,  by  accepting  those  means,  to  have  taken 
upon  himself  the  peril  or  risk  of  such  breach,  and  the  duty  of  en- 
forcing its  remedy  or  compensation*" 

76.  There  are  some  exceptions  to  this  rule,  for  where  the 
title  deeds  are  not  delivered  up  to  the  vendee,  the  covenants 
should  extend  to  the  acts  of  the  person  from  whom  the  vendor 
purchased  the  estate.  Thus  Mr.  Fearne,  in  the  opinion,  of 
which  a  part  has  been  already  truisciibed,  proceeds  in  these 
words : — "  But  this  principle,  1  think,  does  not  apply  to  those 
cases  where  the  vendor  does  not  depart  with,  nor  the  vendee  ac- 
quire, the  deed  containing  the  covenants  for  the  title  against  the 
acts  of  such  grantors :  whilst  the  vendor  retains  in  his  own 
hands  the  immediate  means  of  indemnity,  which  he  thought 
proper  fo  require  of  his  grantor,  it  seems  but  reasonable  that  he 
should  engage  for  the  like  indemnity  to  his  own  vendee,  and  rely 
upon  the  indemnity  he  has  obtained  for  his  own  counter-security. 
It  is  not,  I  think,  sufficient  to  say  that  the  covenant  to  produce 

*his  purchase  deeds  will  entitle  the  vendee  to  the  benefit  thereof,         *  470 
when  pi-oduced.    Such  a  covenant  cannot  ensure  the  production 
of  them,  which  may  be  prevented  by  acddents,  for  which  the 
vendor,  in  whose  custody  the  deeds  are,  ought  to  be  the  sufferer, 
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rather  than  the  rendee  ;  who,  by  not  having  sncb 
could  not  in  any  degree  be  accessary  to  the  occasion  of  Am 
loss,  or  by  any  means  or  care  have  prevented  it  There  secmi 
more  reason  on  the  other  side  to  say,  it  is  sufficient  for  the  van* 
dor  that,  when  called  upon  by  the  covenants  entered  into  by  Um 
to  the  vendee,  for  enjoyment,  &c.,  he  has  his  remedy  over  to  the 
same  extent,  upon  his  grantors ;  of  which,  as  he  retains  tlie 
means  in  hb  custody,  he  is  bound  to  look  to  the  presetradoti  of 
those  means,  and  liable  to  the  resort  to,  and  due  enforcement  of 
them,  and  to  bear  the  consequence  of  their  loss.** 

77.  It  would  be  impossible  to  lay  down  such  a  general  mle 
on  this  subject,  as  would  be  applicable  to  the  variety  of  cases 
that  may  occur  in  practice  :  but  it  follows,  from  the  principles 
stated  by  Mr.  Feame,  that  where  the  vendor  makes  his  title  by 
descent,  and  his  ancestors  have  been  in  possession  of  the  estate  fio^ 
upwards  of  sixty  years,  he  ought  to  covenant,  not  only  against 
his  own  acts  (which  every  vendor  is  bound  to  do^)  but  also 
against  the  acts  of  all  his  ancestors.  Where  the  estate  has  been 
purchased  by  an  ancestor  of  th^  vendor  within  axty  years,  who 
obtained  proper  covenants  for  the  title  from  the  person  of  whom 
he  purchased,  the  vendor  (giving  up  the  ^tle  deeds)  is  only  bound 
to  covenant  against  the  acts  of  such  purchasing  ancestor,  and  of 
those  intermediate  ancestors  through  whom  the  estate  has  been 
transmitted  to  him.  And  where  the  vendor  has  himself  purchas* 
*  471  ed  the  estate,  and  has  obtained  proper  ^covenants  for  the  titie^ 

he  is  only  bound  (giving  up  the  title  deeds)  to  covenant  against 
his  own  acts  ;  for  in  each  of  those  cases  the  purchaser  ^dll,  by 
the  possession  of  the  title  deeds,  have  a  regular  series  of  cove- 
nants to  protect  his  title,  up  to  that  period  when  the  statutes  of 
limitations  will  secure  him  against  all  claims  whatever. 
l^^^.J'  78.  Where  the  vendor  derives  his  title  under  a  will,  or  a  vol- 

iDfra.  untary  conveyance,  without  any  covenants  for  the  tit]e>  he  is 

bound  to  covenant  against  the  acts  of  the  devisor  or  grantor. 
And  where  an  estate  is  sold  by  peraons  who  have  no  benefidal 
interest,  such  as  trustees,  or  assignees  of  a  bankrupt,  they  are 
only  bound  to  covenant,  that  they  have  done  no  act  to  incum- 
ber the  estate.  But  where  there  is  a  defect  in  the  title,  a  pur- 
chaser has  a  right  to  covenants  against  all  persons,  claiming 
a  lawful  title  to  the  estate.  And  where  a  purchaser  consents  to 
take  a  defective  title,  relying  for  his  security  on  the  vendor's 
covenant,  tbb  should  be  particularly  mentioned  to  be  the  agree- 
ment of  the  parties  :  for  otherwise,  as  the  defect  was  known,  it 
might  be  contended  that  the  covenants  for  the  title  should  not 
extend  to  warrant  it  against  such  particular  defect. 
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79.  With  respect  to  the  persons  ivho  are  heH  to  claim  tY^c*}a^'***®^ 
through  the  yendor>  or  any  of  those  against  whose  acts  the  dertheVea- 
Tendor  covenants,  or  by  their  default,  it  was  resolved  in  BO  Ja.  '*°'"'  *®" 

I.  that  if  a  person  purchases  lands  to  himself  and  bis  wife,  and  f  ^?^'  ^- 
to  his  heirs  in  fee  ;  and  then  makes  a  lease  for  years  of  them  to  Paim.  339/ 
J.  B.,  and  covenants  that  the  lessee  shall  quietly  hold  and  enjoy  ^^^'  ^^  ^^'^^ 
the  premises,  without  the  let  of  the  lessor,  his  heirs  or  assigns, 
or  of  any  other  person,  by  or  through  his  or  their  means,  title, 
or  procurement ;  and  after  the  lessor  dies,  and  his  wife  enters 
and  disturbs  *the  lessee  ;  the  covenant  is  broken.     For  her  *  478 

claim  is  by  means  of  her  husband. 

80.  In  this  case  Mr.  Justice  Doddridge  said,  if  a  tenant  in  ^«^-*^- 
tail,  to  whom  the  estate  tail  was  made,  created  an  estate,  and 
covenanted  as  before,  and  the  issue  ousted  the  covenantee,  the 
covenant  was  broken  ;  because  being  his  purchase,  the  descent 

to  his  issue  was  by  his  means,  though  not  by  his  title.  But  if 
the  issue  made  an  estate,  and  covenanted  in  the  same  manner, 
and  the  issue  of  the*  issue  entered,  it  was  not  broken,  because 
they  were  in  not  by  his  means,  but  by  descent.  So  if  there  was 
a  lessee  for  life,  with  a  remainder  over,  and  the  lessee  made  an  - 
estate,  and  covenant,  and  died,  and  the  person  in  remainder 
entered,  the  covenant  was  not  broken,  because  he  was  in  by  the 
feofibr,  not  by  the  lessee.  But  if  a  person  enfeoffed  another,  up- 
on -condition  to  be  re-enfeofied  for  life,  with  remainder  over, 
there  it  would  be  otherwise,  because  by  his  procurement  and 
means. 

81.  A  person  made  a  lease  for  life,  and  covenanted  for  him-  533°*    ^^' 
self  and  his  heirs,  that  he  would  save  the  lessee  harmless  from  Palai.  340. 
any  claiming  by,  from,  or  under  him.     The  lessor  died  and  his 

wife  brought  a  writ  of  dower  against  the  lessee^  and  recover- 
ed ;  the  lessee  brought  an  action  of  covenant  against  the  heir. 
It  was  adjudged  against  the  heir,  because  the  wife  claimed  under 
her  husband,  who  was  the  lessor.  But  if  the  woman  had  been 
mother  of  the  lessor,  who  demanded  dower,  the  action  would 
not  have  lain  against  the  heir  ;  because  she  did  not  claim  by, 
from,  or  under  the  lessor.     And  so  it  was  adjudged. 

82.  A  person  whose  title  is  derived  under  a  deed  of  revoca- 

tion  and  appomtment  of  new  uses,  must  *be  conudered  as  a  per-  47a 

•on  claimingf*  by  or  through  the  appointor. 

8S.  Sir  John  and  Lady  Astley  levied  a  fine  of  Lady  Astley's  nltiker, 
estate,  to  the  use  of  8ir  John  for  life,  remainder  over ;  with  a  Dong.  49^ 
powertoSir  John  to  make  leases, -and  a  jomt  power  of  revoca* 
tion.    They  afterwards  revoked  the  uses,  subsequent  to  the  es- 
tate for  life  and  power  of  leasing  to  Sir  John  Astley,  and  ap- 
pointed new  ones,  to  Lady  Astley  for  life,  with  intermediate  re* 
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mamders,  remainder  to  Lord  Tankerville  in  tail.  Sir  Jokn 
Astley  afterwards  made  a  lease,  not  warranted  by  bis  power; 
an4  covenanted  that  the  lessee  should  enjoy  the  premises,  with- 
out any  interruption  from  him,  or  any  person  or  persons  claim- 
ing or  to  claim,  by,  from,  or  under  him.  When  Lord  Tankcr- 
ville's  estate  came  into  possession,  he  took  advantage  of  the  de- 
fect in  the  lease,  and  evicted  the  lessee ;  who  brought  his  action 
upon  the  covenant  against  the  executors  of  Sir  John  Astley : 
they  pleaded  that  Lord  Tankerville,  at  the  time  of  his  entry  into 
the  premises,  and  evicting  the  plaintiii^  did  not  claim,  nor  was 
entitled  to  the  premises  by,  from,  or  under  Sir  John  Astley. 

Lord  Mansfield  said,  justice  was  strongly  with  the  plaintiff: 
Ihat  as  Sir  John  Astley  was  a  necessary  party  to  the  second  dec- 
laration of  uses,  by  which  the  estate  was  limited  to  Lord  Tank- 
erville, his  Lordship  certainly  claimed  under  him,  within  the 
meaning  of  this  corenant.  That  undoubtedly  Sir  John  had  cov- 
enanted against  his  own  act^  and  the  new  limitations  were  cre- 
ated by  one  of  his  acts.     Judgment  was  given  for  the  plainti£ 

84.  Where  a  person  conveyed  an  estate,  and  covenanted  witii 
the  vendee  for  quiet  enjoyment,  without  any  eviction  or  interrup- 
tion by  the  vendor,  or  «any  person  claiming  under  him,  or  by, 
through,  or  with,  his,  their,  or  any  of  their  acts,  means,  defeult, 
or  procurement :  and  a  quit  rent  was  payable  out  of  the  lands^ 
which  became  due  before  the  vendor  came  into  possession,  but 
was  in  arrear  at  the  time  of  the  sale ;  it  was  held  to  be  a  breach 
of  the  covenant.  And  Lord  EUenborough  said,  if  it  were  in 
arrear  in  the  vendor's  lifetime,  it  was  a  consequence  of  law  that 
it  was  by  his  default,  in  respect  of  the  party  with  whom  he  cov- 
enanted to  leave  the  estate  unincumbered. 

85.  All  persons  who  convey  lands,  in  their  own  right,  and 
for  a  valuable  consideration,  are  bound  to  enter  into  the  usual 
covenants  for  the  title.  And  when  the  practice  of  conveyii^  or 
devising  lands  to  trustees,  upon  trust  to  sell,  became  frequent 
it  was  laid  down  as  a  rule  among  conveyancers,  that  the  persons 
entitled  to  the  money  to  arise  from  such  sale,  were  bound  to  en- 
ter into  the  usual  covenants,  for  the  tide.  For  as  they  had  the 
beneficial  interest  in  the  land,  they  ought  to  be  conndered  in  eq- 
uity as  the  owners. 

86.  T.  Lloyd  devised  certain  estates  in  the  Isle  of  An- 
glesea,  and  County  of  Caernarvon,  to  trustees:  upon  trust,  out 
of  the  rents  and  profits  thereof,  or  by  selling  or  mortgaging  the 
same,  to  raise  such  sums  as  should  be  sufficient  to  discbarge  a 
mortgage  affecting  an  estate  which  the  testator  had  settled  by 
deed  on  Mrs.  Hester  Webb,  as  also  all  his  just  debts.  Upon  a 
bill  for  carrying  the  trusts  of  the  will  into  execution,  tbe  estates 
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in  Anglesea  and  Caernarvon  were  sold  for  27,009{.  and  a 
draft  of  the  conveyance  was  prepared  by  Mr.  Booth,  as  counsel 
for  the  purchaser,  to  which  Mrs.  Webb  was  a  party,  and  made 
to  enter  into  the  usual  covenants  for  the  title.  The  *  counsel  *  475 
for  the  grantors,  Mr.  Weldon,  together  with  Mr.  Lane,  ob- 
jected to  the  draft,  and  gave  their  opinion  that  Mrs.  Webb  was 
not  bound  to  enter  into  any  covenants  for  the  title.  The  draft 
-was  again  referred  to  Mr.  Booth,  who  supported  hb  former 
opinion ;  and  contended  that  where  a  person  devised  an  estate 
to  trustees,  upon  trust  to  sell  and  pay  over  the  money  to  J.  6», 
and  the  trustees  contracted  with  a  purchaser  for  the  sale  of  the 
estate ;  there  J.  S.,  the  devisee  of  the  money,  who  had  the  real 
beneficial  interest  in  the  estate,  must  covenant  for  the4itle :  and 
that  this  was  every  day's  practice.  The  Master,  to  whom  the 
draft  of  the  conveyance  was  referred,  reported,  that  Mrs.  Webb 
vas  not  bound  to  enter  into  covenants  (or  the  title. 

Upon  exceptions  being  taken  to  this  report.  Lord  Hardwicke 
made  the  following  order  :-— 

**  Let  the  exception  be  allowed,  and  let  the  Master  alter  the 
draft  of  the  conveyance,  by  inserting  therein  proper  covenants 
from  Mrs.-  Webb,  against  her  own  acts,  and  the  acts  of  Mr. 
Thomas  Lloyd  her  devisor,  as  to  so  much  as  she  would  be  bene- 
fited by  the  estate." 

87.  In  a  modern  case,   where  fiin  estate  was  devised  to  trus-  Wskenanr. 
tees,  upon  trust  to  sell  the  same,  for  payment  of  debts,  and  the  ^^^^^"^  ^ 
interest  of  the  residue  of  the  money  was  given  to  several  per*  3  Vei.  S33. 
sons  for  life,  and  after  their  deaths,  the  principal  to  go  to  theur  |^*  ^  ^'f- 
ehildrea;  it  was  held  that  the  purchaser  was  not  entitled  td 
covenants  for  the  title  from  the  persons  who  took  life  estates  ;   ' 

but  still  it  may  be  Isud  down,  that  where  the  money  to  arise 
from  the  sale  of  an  estate,  is  absolutely  given  to  two  or  more 
persons,  they  are  bound  to  enter  into  the  usual  covenants  for 
the  title. 

88.  Where  all  the  money  to  arise  from  the  sale  of  an  estate 

is  to  be  applied  in  payment  of  debts,  a  ^purchaser  can  only  re-         *  476 
quire  a  covenant  from  the  trustees  or  devisees,  that  they  have 
done  no  act  to  incumber.     It  is  the  same  where  a  purchase  is 
made  from  the  assignees  of  a.  bankrupt 

89.  With  respect  to  the  remedies  to  which  purchasers  are  itemedies 
entitled  under  these  covenants,  they  are  of  three  kinds  -.  1°.  covwwtT 
Where  the  estate  is  evicted*    2^.  Where  it  is  incumbered.    So. 

Where  the  defect  in  the  title  may  be  supplied  by  some  further 
act  As  to  the  first,  where  a  purchaser  is  evicted  by  any  per-* 
son  claiming  under  the  vendor,  or  any  of  those  against  whose 
acts  the  covenants  extend,  he  may  maintain  an  action  at  law 
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for  the  reftomtion  of  bid  money.     But  if  the  express  coreoa&ta 
be  not  broken,  he  cannot  get  back  his  money.     . 

90.  An  adminiBtrator  having  found,  among  the  papers  of  the 
deceased,  a  mortgage  for  1200{.»  assigned  it  over  to  a  stran- 
ger»  in  consideration  of  the  said  snm  of  12002.,  which  was  paid 
to  him  ;  and  in  the  deed  of  assignment  the  administrator  cove- 
nanted  that  neither  the  deceased,  nor  himself,  had  done  any  act 
to  incumber  the  mortgaged  estate.  The  mortgage  deed  turned 
out  to  have  been  forged ;  and  after  six  years  had-  elapsed,  the 
assignee  brought  an  action  of  assumpsU  against  the  administra- 
tor^  for  money  had  and  received  to  the  ^plaintiff's  use.  The  de- 
fendant pleaded  the  general  issue ;  and  the  statute  of  limitatieos. 
The  plaintiff  replied^  and  stated  that  the  recitals  in  the  indenture 
of  assignment  were  false,  inasmuch  as  there  never  was  any  in- 
denture of  mortgage,  and  that  by  fraud  and  imposition  the  plain- 
tiff was  induced  to  pay  the  said  sum  of  1200/.  To  this  repfi- 
cation  the  defendant  demurred  generally. 

Lord  Mansfield. — **  The  basis  of  die  whole  argument  is 
fraud,  and  the  question  is,  whether  fraud  is  any  where  asserted 
in  this  Teplication.  There  may  *be  many  cases  where  the  as- 
aeition  of  a  false  fact,  though  unknown  to  be  false  to  the  party 
making  the  assertion,  wiU  be  fraudulent ;  as  in  the  case  of  Sr 
Crisp  Gascoyne,  who  insured  a  life,  and  affirmed  it  was  as 
{food  a  life  as  any  in  England,  not  knowing  whether  it  was  or 
was  not.  There  may  be  cases. too  which  fraud  will  take  out  of 
the  statute  of  linutations ;  but  here  every  thing  afleged  in  the 
seplicatien  may  be  true,  without  any  fraud' on  the  partt>f  the 
(defendant.  He  is  administrator  with  the  will  annexed,  who 
£fid8  the  mortgage  deed  amongst  the  papers  of  his  testator, 
without  any  arrears  of  uiterest,  and  parts  with  it  bona  fide,  as 
a^marketable  commodity.  If  he  had  discovered  the  Ibigcuy, 
and  had  then  got  rid  of  the  deed,  as  a  true  security,  the  case 
jirould  have  been  very  different ;  he  did  not  covenant  for  the 
-goodness  of  the  title,  but  only  that  neither  he  nor  the  testator 
■bad  tineumbered  the  estate.  It  was  incumbent  on  Ae  fdaintV 
to  look  to  the  .goodness  of  it."(1 ) 

M.  But  if  the  purchaser  be  evicted  before  any  conveyance 
to  him  is  executed,  having  paid  thejpurohase  money,  he  may  re- 
cover 4t  bade  in  as  action  for  -money'  had  and  received  ;  eves 
ihdughthe  covenants  in  the  intended  conveyance  do  not  extmd 
40  the  title  under  which  the  estate  was  recovered. 

9£*  A  <oouptictf  equity  proceeds,  in  cases  of  this  -kind,  upon 

-the  same  principle  as  a  court  of  law*,    for  unless  .thei«  as 

" .    \  -  ■    -   -  .  ,  - 
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fraud,  in  concealing  the  defect  in  the    title,  the  Court  wiU  not 
interfere. 

•  93r  William  Davy  devised  certain  estates  to  his  son  Wil-  p^"*?"  ^' 
liam  for  life,   remainder  to  his  first  and  other  sons  in  tail  male,  Cbaa.  i  ^o^. 
remainder  to .  Sir  Robert  Ladbroke    and  Lyde  Browne,  their  ^'^^^'  ^ss. 
beirs  and  assigns,  as  tenants  in  common ;  and  devised  all  the 
residue  of  his  real  estate  to  his  brother  William  Pate,  his  heirs, 
and  assigns  for  ever.     Sir  *  Robert  Ladbroke  died  in  the  Ufe*  «  ^>jq 

time  of  the  testator.    William  Davy,  the  son,  entered  on  the  es- 
tates, upon  the  death  of  his   father,   and.  died  without  issue ; 
having  devised  his  estates  to  John  Minnyer,  Robert  Pate,  and 
Thomas  Bntler,  in  trust  to  sell     William   Pate,  the  residuary 
devisee  in  the   will  of  William   Davy,  the  father,  devised  his 
reversion  expectant  on  the  death  of  William  Davy  junior,  to 
Robert  Pate  in  fee.     Bar  well  Browne,  the  heir  of  Lyde  Browne, 
and  Robert  Pate,   (who  conceived  himself,  as  residuary  legatee 
in  the  will  of  William  Davy,  the  father,  to  be  entitled  to  the 
moiety  devised  to  Sir  Robert  Ladbroke,  and  which  became  laps* 
ed  by  his  death  in  the  lifetime  of  the  testator,)  sold  the  estate 
for  a  valuable    consideration  to  Urtnston  the  plaintiff.     The 
conveyance  recited  the  will  of  Wilfiam  Davy  the  father,'  the 
death  of  Sir  Robert  Ladbroke  in  the  lifetime  of  the  testator,  the 
death  of  William  Davy  the  son  without  issue ;  and  that  William 
Pate,  the  residuary  devisee  in  the  will  of  William  Davy  the  fath- 
er, had  made  his  will,  reciting,  that  in  case  of  the  death  of 
William  Davy  the  son,  without  issue,  he  would  become  entitled 
to  the  moiety  of  the  estate  devised  to  Sir  Robert  Ladbrcdce,  and 
had,  by  faia  said  will,  given  the  reversion  of  his  said  moiety  to 
his  son  (the  defendant),  in  fee.     And  diere  was  inserted  in  it  a 
covenant,  that  notwithstanding  any  act  done  by  the  defendant  or 
his  ancestors,  or  any  person  claiming  under  him  or  them,  he 
was  seised  in  fee  of  the  premises.     The  purchaser  afterwards 
discovering  that  Robert  Pate  bad  no  title  to  the  moiety  convey- 
ed to  him,  it  banng  descended  to  William  Davy  the  son,  as 
heir  to  hts^ther,  and  belonging  to  his  devisees;  filed  a  bill  in 
Chancery  against  Pate,  praying  that  his  purchase  money  might 
be  restored  to.  him.     The  defendant  demurred  to  *the  bill  for  •  4T9 

want  of  equity ;  and  the  demurrer  was  allowed.  3  Ves.  Jua. 

94,  Where  any  fraud  or  concealment  is  practised  by  the  ven^  ^' 
dor,  by  which  the  estate  is  evicted,  though  by  a  person  not 
claiming  under  the-  vendor,  or  any  of  thoae  against  whose  acts 
the  covenants  for  the  title  extend,  the  purchaser  may  bring  an 
action  on  the  case,  in  the  nature  of  an  action  of  deceit,  against 
him :  but  a  bill  in  Chancery^  will  in  most  cases  be  foimd 
a  better  remedy ;  as  it  will  lead  to  a  better.discovery  of  the  con* 
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cealment}  and  the  circumstances  attending  it ;  and  may  in  sone 
cases  enable  the  Court  to  create  a  trust  in  favour  of  the  injured 
purchaser.  And  where  the  Court  cannot  satisfy  itself  of  the 
fact,  an  issue  will  be  directed  to  try  whether  the  vendor  did  know 
of  the  incumbrance,  at  the  time  of  the  sale. 

95.  With  respect  to  incumbrances,  if  any  are  discoyered  af- 
ter the  execution  of  the  conveyance,  the.  purchaser  has  the  same 
remedies  as  in  cases  of  eviction. 

96.  With  respect  to  defects  in  the  title  which  may  be  sap- 
plied  by  the  vendor ;  where  any  such  are  discovered,  after  the 
execution  of  the  conveyance,  the  vendor  may  be  compelled  in 
equity  to  do  whatever  is  necessary  to  supply  such  defect,  by  a 
bill  for  a  specific  performance  of  the  covenant  for  further  assur- 
ance.  The  transaction  must  however  be  free  from  all  objection, 
otherwise  the  Court  of  Chancery  will  not  compel  the  perform* 
ance  of  a  covenant  for  further  assurance. 

97.  It  is  laid  down  by  Lord  Cowper  that  a  covenant  for  fur- 
ther assurance  will  not  help  the  case,  where  the  original  con- 
veyance itself  is  void,  so  that  if  a  man  covenanted  to  stand  seised 
to  the  use  of  a  mere  stranger,  and  covenanted  to  make  farther 
assurance,  *the  covenant  depending  on  the  nature  of  the  convey- 
ance, if  that  were  void,  the  covenant,  which  was  only  auxiliary, 
and  went  along  with  the  estate,  must  be  also  void. 

98.  The  usual  covenants  in  assignments  of  leasehold  estate 
are,  that  the  lease  is  valid  in  law,  not  forfeited,  surrendered,  or 
determined,  or  become  void  or  voidable  ;  that  the  as^gnor  his 
good  right  to  assign  ;  that  the  rent  has  been  p£ud,  and  the  cove- 
nants performed,  up  to  the  time  of  the  assignment;  for  quiet  en- 
joyment during  the  term  ;  free  from  incumbrances,  witiioat  any 
restriction ;  and  for  further  assurance. 

99.  The  assignee  is  also  bound  to  covenant  with  the  as^gnor, 
that  he  will  pay  the  rent,  and  perform  the  covenants  in  future ; 
and  indemnify  the  assignor  from  the  payment  and  performance 
thereof;  and  this  latter  covenant  must  be  inserted,  though  the 
assignor,  from  his  particular  situation,  is  not  bound  to  covenant 
for  thetitie. 

100.  Where  the  title  deeds  of  an  estate  are  retained  by  the 
vendor,  which  frequently  happens  ;  either  because  they  relate 
to  a  larger  estate  than  that  which  is  sold,  or  for  any  other  rea- 
sons ;  the  purchaser  is  entitled  to  a  covenant  from  the  vendor 
for  the  production  of  them,  whenever  it  shall  be  necessary,  in 
support  of  the  purchaser's  title.  And  this  cevenant  being  real, 
will  run  with  the  land,  and  extend  to  all  future  purchasers  of  it 
But  if  the  deed  containing  such  covent^nt  be  not  delivered  to  • 
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future  purchaser,  he  will  then  be  entitled  to  a  new  covenant  from 
bis  vendor  for  cbe  production  of  the  title  deeds. 

101.  Covenants  for  renewal  have  frequently  been  inserted  in  {^^^^"^ai 
leases  ;  and  are  of  two  kinds ;  namely,  covenants  for  granting  of  Leases, 
another  lease  of  the  thing  ^^iemised ;  and  covenants  for  renewal,  *  481 
not  only  on  the  expiration  or  surrender  of  the  original  lease,  but 

also  on  the  expiration  or  surrender  of  all  future  leases  made  un- 
der such  a  covenant,  which  is  usually  called  a  covenant  for  per- 
petual renewal. 

102.  Bridges  demised  a  mill  with  the  appurtenances,  to  Sta-  j^'^^J^ 
pleton  for  ^1  years ;  and  covenanted  that  if  the   lessee,  his  b  Bro.  Pari, 
executors,  administrators,  or  assigns,  or  any  of  them,  should  at^^  ^* 
any  time   thereafter,   before  the  expiration  of  the  term  thereby 
demised,  be  minded  to  renew  and  take  a  further  lease  of  the  said 
premises,  that  then  upon  ^plication  made,  at  any  time  before 

the  last  six  months  of  the  said  term,  the  lessor,  his  heirs  or  as- 
signs, should  grant  such  further  lease  as  should  by  the  lessee, 
his  executors,  administrators,  or  assigns,  be  desired,  without 
any  fine  to  be  demanded  therefore,  and  under  the  same  rents  and 
covenants  only  as  in  this  lease.  Upon  a  bill'filed  in  the  Court  of 
Exchequer  by  an  assignee  of  the  lease,  against  the  lessor,  to 
compel  him  to  grant  a  further  lease  under  the  same  rents  and 
covenants  as  m  the  first  lease ;  the  Court  decreed  a  new  lease, 
which  was  settled  by  the  Lord  Chief  Baron,  and  contained  a 
covenant  to  grant  a  further  lease  at  the  end  of  the  new  term. 

The  lessor  appealed  from  this  decree  to  the  House  of  Lords, 
insisting  that  it  was  erroneous ;  for  that  the  covenant  for  a  fur- 
ther lease,  after  the  expiration  of  the  new  lease,  was  in  the  na- 
ture of  a  perpetuity  upon  the  appellant's  estate  ;  and  might,  ac- 
cording to  the  decree,  be  demanded  from  time  to  time  continual- 
ly ;  which  was  contrary  4o  the  intent  and  meaning  of  the  cove- 
nant in  the  first  lease,  and  of  the  parties  thereto.  To  which  it 
was  answered  by  the  respondent,  that  the  covenant  entered  into 
by  the  appellant  to  grant  *^such  further  lease  as  should  be  de-  ^^ 

manded,  under  the  same  rent  and  covenants  only  as  in  the  origi- 
nal lease,  was  the  only  foundation  and  encouragement  which  the 
parlies  had  for  expending  so  much  money  upon  the  demised 
premises  as  they  had  done,  and  accordingly  it  was  the  true  intent 
and  meaning  of  the  covenant,  that  the  lessee  should  be  at  liberty 
to  renew  as  often  as  he  should  require. 

The  decree  was  affirmed. 

1 08.  Mr.  Crewe,  the  defendants  grandfathgp^^aadir  a  lease  Jj^'^J*^  ^ 
to  one  Moor  for  three  lives,  witlT  tBe  fdUowmg  covenants :— ^  mss.  Rep. 
*^  And  the  said  Tho.  Moor,  for  himself,  &c.  covenants,  grants,  ^  ^^'  ®* 
And  agrees  to  and  with  the  said  John  Crewe,  &c.  that  be  the 
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said  Tbo.  Moor,  &c.  shall  at  the  death  of  any  of  the  lirea  hAn 
mentioned,  which  shall  first  happen,  pay  onto  the  said  J.  Crenc^ 
his  heirs  or  assigns,  within  twelve  months  next  ensuing^  sad 
death,  682.  in  the  name  of  a  fine,  to  add  one  other  life  to  the  r- 
maining  two  Hyes,  and  so  to  continue  the  renewing  this  lease  « 
leases,  paying  as  aforesaid  te  the  said  J.  Crewe,  his  hein  or 
assigns,  68i.  for  every  life  so  added  or  renewed  from  time  to 
time.  And  the  said  J.  Crewe,  for  himself,  his  heirs,  execaion, 
and  assigns,  doth  covenant  and  agree  to  and  with  the  said  T. 
Moor,  his  executors  and  assigns,  that  he  the  said  J.  Crewe,  Ik 
heirs,  &c.  shall  and  will,  for  the  consideration  of  the  said  68L  h 
aforesaid,  to  be  paid  to  the  said  J.  Crewe,  his  heirs,  executois, 
or  assigns,  at  Crewe  Hall,  or  at  the  place  where  the  Hall  now 
stands,  seal  and  duly  execute  one  or  more  lease  or  leases,  nwkr 
the  same  rents  and  covenants  with  these  presents,  and  tbereoB- 
to  add  such  life  or  lives  as  shall  be  there  and  at  sach  time  nooh 
inated,  to  be  added  by  the  said  Tho.  Moor,  his  execntors  or 
^  483  assigns,  within  *tbe  term  or  space  of  twelve  months  next  after 

the  death  of  any  such  life  as  aforesaid.** 

There  were  two  several  renewals,  by  adding  a  life  in  16M 
and  in  1709;  and  in  1740  the  last  life  in  the  original  ka9e 
dropped,  one  of  the  added  lives  continuing  still  in  being.  The 
plaintifi*  Fumival,  who  was  entitled  to  the  leases,  under  seveid 
assignments,  brought  this  bill  against  the  defendant,  Mr.  Crewe, 
for  a  renewal  of  the  leases,  with  4he  same  covenants  for  renew- 
al as  in  the  original  leases.  The  question  was,  wheAer  un- 
der these  covenants  Mr.  Crewe  was  now  compellable  to  renew 
the  lease  ;  or  whether  the  covenants  should  not  be  restrained  to 
renewals  only  upon  the  original  lives  in  the  first  lease. 

Lord  Hardwicke. — This  bill  is  brought  to  have  the  benefit  of 
two  covenants  contained  in  two  several  leases,  m^de  by  Mr. 
Crewe  the  defendant's  grandfather;  (he  first  of  which  leases 
was  made  when  Mr.  Crewe  was  tenant  in  fee  of  his  estates,  the 
other  after  a  voluntary  settlement,  whereby  Mr.  Crewe  was  be- 
come but  tenant  for  life  :  but  this  last  lease  being  made  for  • 
valuable  consideration,  must  prevail  against  the  settlement 
None  of  the  original  lives  dropped  during  Mr.  Crewe's  own 
life,  but  after  Lis  death  there  were  renewals,  with  the  same 
covenants  added  as  in  the  original  leases ;  and  now  that  all 
the  original  cestuis  que  vie  are  dead,  the  question  arises  npon  the 
construction  of  these  two  covenants,  and  whether  the  obligatioB 
on  the  part  of  the  tenant  to  pay  the  Bne,  and  on  that  of  the  land- 
lord to  grant  a  new  lease,  was  intended  to  be  perpetual.  And 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  a  renewal  of  the 
'  leases,  with  the  same  covenants  for  renewal ;  and  that  these 
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were  intended  for  perpetual  subsisting  leases.    It  has  been  con* 
tended  that  the  words  in  ^Moor's  covenant,  so  to  continue  renew-  ^  484 

ing,  &c.  could  mean  oply  the  adding  a  life  upon  the  falling  in 
of  any  of  the  original  ones,  but  not  upon  an  added  life*  But  this 
construction  satisfies  not  the  intent,  which  was  not  the  contin- 
uing of  the  estate,  barely  by  giving  a  life,  but  by  filUng  up  the 
Mtate,  for  it  is  not  only  said  lease,  but  leases  ;  and  the  word  or, 
»  here  to  be  taken  for  and^  to  satisfy  the  intent,  which  was  to 
take  in  the  new  leases,  the  last  as  well  as  the  original  one ; 
and  the  covenant  on  the  part  of  the  lessor  to  grant  under  the 
same  rent  and  covenants,  takes  in  the  covenant  for  renewal. 
The  word^  next  after  the  deathy  are  not  to  be  confined  to  the 
lives  in  the  original  lease,  but  extend  to  any,  whether  in  the 
original,  or  added  upon  renewal ;  and  this  appears  from  the 
making  the  fine  payable  at  Crewe  Hall,  or  the-  place  where  the 
Hall  now  stands  ;  which  words,  though  they  may  be  said  not 
to  be  of  much  weight,  yet  are-  an  evidence  of  the  intent,  that 
the  lease  might  continue  so  long  as  time  endured  ;  since  neither 
lessor  nor  lessee  could  have  it  in  view  that  Crewe  Hall,  the 
family  seat,  might  be  demolbhed.  in  three  lives.  It  has  been  ob- 
jected that  no  breach  could  be  assigned  against  the  heir  or  exe. 
GUtor  of  the  lessor,  in  an  action  of  covenant ;  but  I  think  there 
might,  either  by  the  lessor  or  lessee  ;  and  if  so,  a  court  of  equi- 
ty  may  properly  relieve,  provided  there  be  no  objection  against 
granting  such  relief;  either  from  the  nature  of  the  covenant 
itself,  or  the  condition  of  the  person  seeking  the  benefit  of  it  1st  ' 
Because  the  covenant  bmng  for  making  an  estate  in  land^  a  court 
of  equity  can  give  the  thing  itself,  which  is  the  highest  and  most 
adequate  remedy  ;  damages  only  being  recoverable  at  law.  2d. 
Because  at  law  the  remedy  could  onlybe  against  the  representative  ^  _. 
of  the  lessor,  out  of  the  lessor's  assets,  *which  would  be  recover- 
ing out  of  another's  pocket ;  whereas  this  is  against  the  land  itself. 
It  was  next  objected,  that  covenants  for  perpetual  renewab 
were  not  to  be  favoured,  being  in  effect  an  engaging  the  inheri- 
tance. But  this  being  a  contract  for  a  valuable  consideration, 
most  be  performed ;  and  as  Mr.  Crewe  the  grand&ther  might 
have  sold  the  fee,  so  might  he  lay  what  charges  he  pleased  up-^ 
on  it,  in  the  hands  of  those  who  come  after  him.  In  England, 
indeed,  these  covenants  are  rare  ;  but  in  Ireland  they  are  very 
frequent  Then  it  was  said  that  the  consideratioa  is  not  ade- 
quate ;  but  I  cannot  from  the  evidence  judge  of  that,^  either  one 
way  or  the  other.  And  this  is  a  much  more  favourable  case 
than  that  of  bridges  v.  Hitchcock,  or  Hyde  v.  Skinner,  ante,  i  lOf : 
since  in  neither  of  those  was  any  fine  to  be  paid ;  wfaereasi  in 
Vol.  IY.  84 
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the  present,  a  fine  is  payable-  upon  eyery  renewal ;  sxid  ao  a 
benefit  stipulated  for  the  successors.  Another  objectioD  wn 
made  against  renewing,  that  the  successors  might  not  aH  of 
them  have  such  an  estate  as  would  enable  them  to  renew.  Bat 
I  think  the  renewal  may  and  must  be  made  according'  to  the 
nature  of  the  defendant  Mr.  Crewe's  estate ;  and  if  be  be  bet 
tenant  for  life,  though  he  cannot  covenant  for  his  heirs,  yet  be 
may  for  himself  and  all  claiming  under    him.     Tbe   case  of 

r^'ftJo.*'''  Doctor's  Commons  v.  Dean  and  Chapter  of  St.  Paul's,  beard 
by  Lord  King,  assisted  by  Lord  *  Raymond  &  J.  Price»  and 
which  afterwards  went  up  to  the  House  of  Lords,  was  decreed 
upon  a  particular  reason.  There  the  Lords  confined  it  to  one 
renewal,  because  the  contrary  construction  would  faaye  been  go- 
ing against  the  restraining  statutes,  whereby  ecclesiastical  per- 
sons can  grant  but  for  a  particular  term.  That  of  Hyde  v. 
Skinner  is  of  no  authority;  it  was  a  lease  without  any  fine  paid, 

*  486  or  agreed  to  be  paid ;  *and  by  the    report  seems  more  like  aa 

award  or  compromise  than  a  decree.  But  that  of  Bridges  r. 
Hitchcock  is  an  authority  in  point,  only  not  so  strong  as  dte 
present.  There  was  a  lease  for  SI  years  without  any  fine  or 
covenant  on  the  pact^of  the  lessee ;  as  there  is  here  only  a  cove- 
nant on  the  lessor's  part,  to  grant  a  new  lease,  tokh  the  soMe 
c&venants  ;  and  there,  upon  the  words'  same  cQ»enQinU\  the  Comt 
decreed  the  new  lease  to  have  the  like  covenant  for  renewal ; 
and  though  it  was  said  there  had  been  great  improvements^  yet 
two  terms  might  well  be  thought  a  reasonable  satisfaction.  I 
therefore  think  the  plaintiff  entitled  to  a  renewal,  under  the 
same  rents  and  covenants  :  but  it  must  be  such  as  Mr.  Crewel 
estate  will  enable  him«to  make. 

^^•▼-  104.  A  case  was  sent  out  of  Chancery  by  Lord  Badinrst, 

Cowplsia.  ibr  tbe  opinion  of  the  Court  of  King's  Bench,  stating  as  foi- 
lovrs  :*^That  Robert  Booth  by  indenture  demised  certain  prem- 
ises to  Otho  Cooke^  for  the  lives  of  the  lessee  and  two  other  per- 
sons ;  and  covenanted  that  if  the  said  Otho  Cooke,  his  heirs  and 
assigns,  should  be  minded,  at  the  decease  of  the  three  peraons 
named  in  the  lease,  or  any  of  them,  to  surrender  his  indentore 
and  tiJce  a  new  lease  of  the  said  premises,  and  tfiereby  add  one 
new  fife  to  the  then  two  in  being,  in  lieu  of  the  life  so  dying; 
that  then  the  said  R.  Booth,  his  heirs,  &c.  upon  request^  on  such 
surrender  of  the  lease  then  in  being,  and  upon  payment  of  a 
broad  piece  of  gold,  to  the  said  R.  B.  his  heirs,  &c  for  every 
life  ^0  to  be  added^  m  lieu  of  the  life  of  every  of  them  so  dying, 
and  at  die  proper  cost  of  the  sud  Otho  Cooke,  without  demand- 
ing any  ftirther  fine  for  the  same,  should  grant  and  execute  nnlo 
the  said  Otho  Cooke»  his  heirsp  fcc.  a  new  lease  for  die  lives  of 
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the  two  perfions  nf^med  in  the  former  lease  ai  ^should  be  then         *  487 

living,  and  of  such  other  person  as  the  said  O.  Cooke,  his  heirs 

or  assigns,  should  nominate  and  appoint,  in  lieu  of  the  person 

named  in  the  preceding  lease,  as  the  same  should  respectively 

happen  to  die,  under  the  before-mentioned  annual  rent,  and 

the  same  covenants  therein  contained.     The  lease  was  dated  in    . 

1740,  and  there  had  been  successive  renewals,  ccmtaining  the 

same  clause  of  rene\^al  from  the  time  of  a  former  lease  granted 

by  the  ancestor  of  Robert  Booth  in  1 688,  down  to  the  date  of 

the  lease  in  question.     In  1773,  a  new  lease  (one  of  the  lives 

having  dropped)    was  tendered  to  the   landlord  in  the  same 

terms  as  the  former  leases,  which  he  refused  to  eiecute,  because 

it  contained  a  covenant  for  renewal. 

Lord  Mansfield  said,  the  question  in  all  these  cases  waSj 
whether  under  the  same  rents  and  covenants  should  be  construed 
inclusive  or  exclusive  of  the^  clause  of  renewal ;  and  arguments 
drawn  from  every  part  of  the  agreement  were  material.  Here 
the  parties  themselves  had  put  the  construction  upon  it,  for 
there  bad  been  frequent  renewals,  and  in  all  of  them  the  C0T9*  ... 
jiant  for  renewal  had  been  uniformly  repeated.  How  then  should 
the  Court  say  the  contrary  7 

The  Court  certified  their  opinion,  that  a  like  covenant  for  re- 
newal ought  to  be  inserted  in  the  new  lease. 

105.  The  principle  upon  which  the  Court  of  King's  Bench 
founded  their  opinion  in  this  case,  has  been  since  frequently  deni- 
ed. Lord  Alvanley,  when  Master  of  the  Rolls,  has  said-—'*  I  3  Ves.  S9S. 
strongly  protest  against  the  argument  used  by  the  learned  Judges 
in  Cooke  v.  Booth,  as  to  construing  a  legal  instrument  by  the 
equivocal  acts  of  the  parties,  and  their  understanding  *upon  it,  *  488 

which  I  will  never  allow  to  affeet  my  mind.  That  case  was 
sent  to  law  by  Lord  Bathurst :  the  learned  Judges  thought  fit 
to  return  an  answer  to  the  Chancellor,  that  the  legal  effect 
was  a  perpetual  renewal,  upon  the  ground  that  by  voluntary 
acts,  which  the  parties  might  or  might  not  have  done^  the  pa^- 
tics  themselves  had  pat  a  construction  upon  it  Lord  Mans* 
field  made  it  his  chief  ground ;  but  that  ground  was  disapprove 
ed  by  Lord  Thurlow,  and  is,  I  think,  totally  unfounded.  I 
never  will  construe  a  covenant  so.  I  never  was  more  amazed^ 
and  Mr.  Justice  Wilson,  who  argued  it  with  mci  was  astonish^ 
ed  at  it.  When  it  came  back,  Lord  Bathursti  not  having  re- 
tained the  great  seal  long  enough  for  it  to  come  before  him  agidns 
it  came  before  Lord  Tfaorlow^  who  said*  that  sitting  as  Chan- 
cellor, when  be  asked  die  opinion  of  a  court  of  law,  whatever 
Ins  own  opinion  might  be,  be  was  bound  by  that  of  Uie  court  of 
law :  therefore  he  decreed  a  renewal ;  but  said  he  should  be 
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Tcry  glad  if  Mr.  Booth  woald  carry  it  to  a  superior  tribmiaL 
We  had  a  conatdtation,  and  I  wrote  to  Mr.  Booth  upon  it,  but 
be,  being  only  tenant  for  life,  refused  to  appeal.'\t) 

106.  An'  opinion  appears  to  have  formerly  prevailed,  found- 
ed on  the  authority  of  the  case  of  Bridges  t.  Hitchcock,  that  a 
covenant  to  renew  a  lease,  under  the,  same  rent  Ond  covauaUe  as 
those  contained  in  the  original  lease,  created  a  right  to  a  per- 
petual renewal,  the  covenant  for  renewal  being  included.  Bat 
this  doctrine  has  been  long  since  exploded  ;  as  appears  firom  the 
following  cases. 

107.  One  Skinner,  possessed  of  a  long  term  for  years  of  a 
house,  leased  it  for  five  years,  and  covenanted  for  himself  and 
his  executors  to  renew  this  lease  at  the  same  rent,  and  on  the 
same  covenants,  *upon  the  request  of  the  lessee  witlun  the  term. 
Lord  Macclesfield  decreed  a  new  lease  tbv  21  years,  but  said, 
that  though  the  lease  was  to  be  made  on  the  same  covenants,  yet 
that  should  not  take  in  a  covenant  for  the  renewing  the  new 
lease  ;  forasmuch  as  then  the  lease  would  never  be  at  an  end. 

108.  In  a  lease  made  by  the  defendants  to  plaintiff's  testa- 
tor, of  a  house  for  SI  years,  there  was  a  covenant  that  the  de- 
fendants, ^at  the  end  of  the  first  seven  years,  would,  upon  the 
surrender  of  that  lease,  make  a  new  lease  for  die  tenn  of  21 
years,  at  the  same  rent  and  with  the  same  covenants  as  were 
reserved  and  contuned  in  the  old  lease.  The  bill  was  for  • 
specific  performance  of  this  covenant :  and  the  question  wai^ 
if  the  covenant  for  renewal  should  be  inserted  in  the  new  lease, 
*'  Sir  Joseph  Jekyll,  M.  R.  was  of  opinion  it  should  not,  there 
being  no  words  to  show  that  it  was  Ihe  intention  of  the  parties 
that  the  lease  should  be  renewed  toties  quotiee  ;  for  that  in  ef- 
fect would  be  to  give  the  plaintiff  a  fee.  And  therefore  de- 
creed the  defendants  to  make  a  new  lease^  but  without  the  cove- 
nant for  renewal. 

109.  Lord  Molyneux  and  his  wife  demised  a  farm  for  a 
term  of  99  years,  if  three  persons  or  any  of  them  should  so 
long  live,  rendering  rent ;  and  Lord  M.  covenanted  for  him- 
self and  his  wife,  their  heirs  and  assigns,  that  he  and  they  would, 
upon  the  death  of  any  of  the  lives  named  in  the  lease,  add  a 
new  third  life  upon  payment  of  2001.  within  six  months ;  or 
upon  the  death  of  two  of  them,  add  two  new  lives,  upon  pay- 
ment of  500/. ;  or  upon  the  death  of  all  of  them  would,  npon 
payment  of  1,1501.,  make  a  new  lease  or  grant  for  any  three 
new  lives,  to  be  nominated  and  appointed  by  the  lessee,  Us 
executors,  administrators,  *or  assigns,  for  the  like  term  as  was 


(1)  See  Cortelyoa  v.  Vaa  Bnadt,  9  Joima.  Rep.  357. 
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thereby  demised ;  at  and  under  the  like  rent,  covenants,  and 
agreaments  therein  contained.  Upon  the  death  of  the  survi- 
Tor  of  the  lives  mentioned  in  the  original  lease,  the  lessee  ap- 
plied for  a  renewy.  and  tendered  the  ingrossment  of  a  lease  for 
99  years,  renei^Se  upon  the  dropping  of  three  new  lives,  at 
the  old  rent ;  with  a  covenant  for  renewal  of  that  lease,  to  the 
same  effect  as  had  been  contained  in  the  original  lease ;  ten- 
dering at  the  same  time  the  finer  of  1,1501.  The  defendants 
declined  executing  the  lease,  with  such  covenant ;  whereujf>on 
the  lessee  filed  his  bill  to  compel  the  defendants  to  ejcecute  such 
new  lease,  with  such  covenant  of  renewal. 

Lord  Camden  was  of  opinion  that  the  defendants  were  not 
under  any  obligation  to  grant  any  further  lease,  than  for  three 
new  lives  only ;  and  that  the  plaintiff  was  not  entitled  to  have 
any  covenant  inserted  for  any  further  renewal ;  the  words  of 
the  old  covenant  not  obliging  the  lessors  to  grant  a  new  lease, 
but  upon  the  death  of  some  one  of  the  three  persons  named  in 
that  lease ;  and  they  being  all  dead,  the  plaintiff  could  claim 
no  further  renewal :  and  therefore  decreed  a  new  lease  for  99  ^ 
years  renewable  on  the  death  of  three  persons  named  in  the 
prepared  lease,  but  without  any  covenant  for  any  further  re- 
newal. 

110.  A  lease  was  made  for  21  years,  in  which  there  was  a  TriHooT. 
covenant  on  the  part  of  the  lessor,  that  he,  his  executors,  &c.,  iup.%3e.  "^ 
should  at  the  end  of  the  said  term  of  SI  years,  seal  and  execute 

a  new  lease  of  the  said  premises,  for  the  further  term  of  seven 
years ;  subject  to  the  same  rents,  and  pursuant  to  the  same  ex- 
ceptions, covenants,  reservations,  conditions,  and  agreements, 
in  all  respects,  as  were  in  and  by  the  said  indenture  of  lease 
mentioned  and  expressed,   in  *case  the  lessee,  his  executors,  *  ^^^ 

&c.  should  desire  the  same. 

Lord  Thurlow  said,  he  had  not  an  idea  that  the  intention  of 
the  lessor  was,  to  renew  the  covenant  of  renewal ;  or  that  it 
could  be  so  construed  in  a  court  of  equity. 

111,  Lord  Foley  made  a  lease  for  three  lives,  with  a  ^ove'^^JeVtu 
nant  for  renewal  under  the  like  rent,  covenants,  provisoes,  and  232.  2  Cox^s 
conditions,  as  were  contained  in  the  original  lease.  ^*^' 

Sir  W.  Grant,  M.  R.  said  he  agreed  with  the  late  Master  of 
the  Rolls  (Sir  R.  P.  Arden,)  who  says — "  I  collect  therefore  3  y^,^  ^5^ 
from  these  cases  this,  that  the  Courts,  in  England  at  least,  lean 
against  construing  a  covenant  to  be  for  a  perpetual  renewal,  un- 
less it  is  perfectly  ckar  that  the  covenant  does  mean  it.  Fur- 
nival  V.  Crewe,  which  is  relied  on  in  Cooke  v .  Booth,  had  clear 
words  for  a  perpetual  renewal,  which  made  it  impossible  to  con- 
strue it  otherwi3e.''  And  said — There  being  no  clear  words  in 
this  case,  nor  any  words  relative  to  perpetual  renewal ;  the  ques- 
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tion  is,  whether  the  proviso,  that  the  renewal  shall  be  under  As 
same  rents,  covenants,  and  conditions  as  the  first  lease,  ^shaB, 
in  the  absence  of  more  positive  stipulations,  amount  to  a  perpet* 
ual  renewal.  Upon  Tritton  v.  Foote,  and  Russell  ▼.  Darwin^ 
I  am  bound  to  hold  that  a  covenant  for  rene4li|^«nder  the  sans 
covenaptB,  does  not  include  the  covenant  to  renew  ;  but  that  k 
means  only  a  second  lease,  not  a  perpetuity  of  leases. 

118.  J.  Dilnot,  by  indenture  of  lease  dated  29th  September 
1788,  demised  certain  premises  in  Deal  to  three  persons  for  SI 
years,  at  the  rent  of  69.  9d.  And  the  lessor  covenanted  that  he, 
his  heirs  and  assigns,  at  the  end  of  18  years  of  the  said  term  of 
21  years,  or  before,  upon  request,  would  make  to  the  *  lessees  a 
new  lease  for  the  like  fine,  at  the  like  yearly  rent  of  6t.  9dL 
payable  as  aforesaid,  ^'  with  all  covenants,  grants,  and  arti- 
cles,^'  as  in  the  said  lease  were  contained :  and  this  was  the  chi- 
ly  covenant  in  the  lease. 

After  the  expiration  of  18  years  from  the  execution  of  die 
lease,  Iggulden,  who  was  assignee  of  the  lease,  applied  to  J. 
May,  to  whom  Dilnot  had  sold  the  estate,  for  a  new  lease,  upon 
the  terms  contained  in  the  clause  for  renewaL  May,  objecdiig 
to  grant  a  lease  containing  a  similar  covenant  for  renewal,  a 
bill  was  filed.  The  question  was,  whether  the  plaintiff  was  en- 
titled to  a  lease,  containing  that  covenant.  The  answer  admit- 
ted that  for  a  great  number  of  years,  and  particularly  from 
1747,  leases  of  these  premises  had  been  granted  to  the  plain- 
tifiPs  father,  and  the  several  persons  under  whom  he  claimed, 
similar  to  the  lease  of  1788. 

Lord  Eldon  said,  he  was  clearly  of  opinion  the  constmctioB 
of  this  covenant  must  be  the  same  in  equity,  as  st  law  :  that  the 
acts  of  the  parties  bad  nothing  to  do  widi  the  construction  :  that 
this  lease  must  be  construed  precisely  as  the  first  lease.  Also 
he  was  of  the  same  opinion  as  Lord  Alvanley  and.  Sir  W.  Grant, 
that  the  general  doctrine  was,  that  where  a  lease  was  made  with- 
out more  than  the  general  words,  they  would  not  impose  an  <ri>- 
ligation  to  insert  a  covenant  for  renewal.  '  The  bill  was  retain- 
ed for  12  months,  with  liberty  to  bring  an  action. 

118.  An  action  of  covenant  was  accordingly  brought  in  the 
Court  of  King's  Bench,  and  Lord  Ellenborough  delivered  the 
opimon  of  the  Court,  that  the  plaintiff  was  not  entitled  to  require 
the  execution  of  a  lease  to  him,  containing  the  covenant  of  re- 
newal. 

*114.  The  right  of  renewal  may  be  forfeited  by  the  laches  of 
the  tenant,  in  not  applying  for  a  renewal  within  the  time  mffiA* 
tioned  in  the  lease. 
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115.    The  Marquis  (^  Camanron  demised  certain  lands  to  !^^^^  ^'  \ 

Thomas  Landon,  his  executors,  &c.  for  99  years,  if  three  lives  p;t«i,'3  vH.  ' 

therein  named  should  so  long  live ;  with  a  covenant  to  renew,  ^^-  j 

and  a  proviso  that  if  the  lessee,  his  executors,  &c.  refused  or 
neglected  to  renew  the  said  lease,  or  to  make  application  there- 
in after  the  death  of  the  first  or  any  of  the  lives,  for  two  years, 
then  the  lease  should  be  void.  The  lessee  neglected  to  renew  on 
the  death  of  the  two  first  persons  whose  names  were  in  the  lease : 
but  within  a  year  after  the  death  of  the  last  Ufe  he  applied  for  a 
renewal^ 

The  Master  of  the  Rolb  (Sir  R.  P.  Arden)  was  clearly  of 
(^Nnion,  that  the  lessee  had  not  entitled  Inmself  to  the  benefit  of 
the  covenant ;  therefore  the  right  of  renewal  was  forfeited. 
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Section  1. 

DEEDS  may  be  avoided  in  several  ways,  and  for  se?- 
eral  reasons.  Thus,  in  the  case  of  a  deed  polV  the  grantee 
may  disclaim  the  estate  intended  to  be  given ;  in  which  case  no 
estate  will  vest  in  him.  But  in  the  case  of  an  indenture,  if  the 
grantee  executes  it,  he  thereby  accepts  the  estate  limited  to  him.^ 

5.  It  is  said  that  a  disclaimer  of  a  freehold  estate  must  be  in 
a  court  of  record,  because  a  freehold  shall  not  be  divested  by 
bare  words  in  pais.  But  in  the  case  of  terms  for  years,  wbicb 
are  only  chattels  real,  an  assignee  of  them  may  refuse  in  pms; 
and  by  such  refusal  the  interest  will  be  divested. 

3.  If  a  lease  is  made  to  A.  for  life,  remamder  to  B.,  and  at 
ter  A.  dies,  the  law  adjudges  the  frank  tenement  in  B.  tin  be 
disagrees  or  disclaims ;  and  by  the  waivmg  thereof  it  vests  m 
the  donor  or  hts  heir. 

*4.  A  lease  for  life  was  made  to  B#,  remainder  to  C.  and  D. 
in  tail.  It  was  holden.that  C.  and  D.  could  not  disagree  to  the 
remainder,  without  matter  of  record ;  for  they  were  tenants  ia 
common*  But  if  the  remainder  had  been  limited  to  them  in  fee, 
so  as  they  took  jointly,  it  had  been  otherwise ;  for  then*  by  die 
disagreement  of  the  one,  the  other  should  take  the  whole  lands. 

6.  It  has  been  stated  that  every  grantee  in  a  deed  takes  the 
estate  granted,  till  some  disagreement  appears  on  his  part  And 
it  is  now  settled,  that  in  such  cases  the  grantee  may,  by  deed 
only,  disagree,  and '  disclaim  the  estate,  by  wUch  it  will  be  A- 
vested  out  of  bun. 
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6.  All  deeds  executed  by  persons  under  duress  of  imprison-  P?"*"*:^ 
menty  or  duress  per  mtnds^  are  void.     Thus^ifa  person  isputciiMati. 
under  any  illegal  restraint  or  confinenjent,   until  he  executes  a  Rep,  37 1.) 
deed,  he  may  allege  this  "duress,  and  thereby  avoid  the  deed.  y.  SoweV 
But  if  a  man  be  lawfully  imprisoned,  and  either  to  procure  his  >^^' 
discharge,  or  on  any  other  fair  account,  executes  a  deed,  he  will  Rep.  &06.) 
not  be  allowed  to  avoid  it* 

7.  If  a  man,  through  a  reasonable  and  well-founded  fear  of^^M'^^** 
death,  or  mayhem,  or  loss  of  limb,  is  forced  to  execute  a  deed» 

he  may  afterwards  avoid  it.  But  Lord  Coke  says  it  is  other- 
wise where  a  deed  is  executed  for  fear  of  battery,  which  may  be 
very  light ;  or  burning  his  houses,  or  taking  away  or  destroy- 
ing his  goods,  or  the  like  ;  for  there  he  may  have  satis&ction, 
by  recovery  of  damages.  /  ^.^^.^,  ^,..,<  ^  *.  ^r  /  [f  y.^c.    v   ^ 

8.  A  deed  may  be  avoided^'  by  erasure  or    interlineation,  ^'j^^fj^' 
And   in  Pigot's  case  it  was  resolved,  that  when  any  deed  is  tion. 
altered  in  a  part  material,  by  the  plaintiff  himself,  or  by  any  ^*  ^^'  *^' 
stranger,  without  the  privity  of  the  obligee  ;  be  it  by  interlinea- 
tion, addition,  *  rasing,  or  by  drawing  a  pen  through  the  midst  ^^^ 
of  any  material  word  ;  the  deed  becomes  void.     But  in  a  mod-  Bromley, 
ern  case  the  Court  of  K.  B.  appears  to  have  held,  that  an  alter-  *  Eait,309. 
ation  by  a  stranger,  or  a  mere  spoliator,  would  not  invalidate  a 

deed. 

9.  If  the  obliteration  be  made  by  the. party  who  owns  the  ^  ^®P*  ^  ** 
deed,  although  it  be  in  a  part  not  material ;  or  that  it  is  to  the 
advantage  of  the  other  party^  and  to  his  own  disadvantage  ;  yet 

the  deed  will  be  rendered  void.  But  if  the  alteration  be  made 
by  a  stranger,  in  an  immaterial  part,  without  the  privity  or 
consent  of  the  owner,  it  will  not  make  it  invalid.  (1) 


(t)  There  it  a  differeace  between  a  bond  and  a  deed  of  eoDveyanee  as  to 
the  effect  of  alterationi  made  m  them  ;  if  the  grantee  make  an  immaterial 
alteration  in  his  title-deed,  his  tiUe  to  the  land  is  not  thereby  impaired. 
Barreltnr.  Thomdike,  Greenleaf^s  Rep.  73.  Hatch  et  ax.  et  al.  y.  Hatch  et 
al.  9  Mass.  Rep.  307.  Bat,  with  the  consent  of  parties,  a  deed  may  be  alter- 
ed in  a  material  part,  without  affecting  its  Talidity.  Mooley  and  others  t. 
Constant,  4  Johns.  Rep,  54. 
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10.  An  Hiterlinefttioii}  if  notibmg  appear  to  Ihe  contrary,  wQ 
be  presomed  to  have  been  made  at  tbe  tiine  wben  itt^  deed  mu 
execnt«d,  and  aot  after :  and  it  has  also  been  beld,  tbat  an  ■• 
terfineation  by  which  a  power  of  aale  was  enlargped»  sliould  \x 
presumed  to  bave  been  made  at  Ibe  time  of  die  execa^n  ef  Ae 
deed,  and  not  after ;  if  notbis);  appeared  to  the  contrary. 

11.  The  modern  practice  is,  when  any  aUeretiony  interfiBca- 
ion,  or  erasure  is  made  in  a  deed,  before  it  is  e&ec«ted,  to  take 
tiotice  of  it  in  the  attestation. 

IS.  It  was  formerly  held,  that  if  the  seal  of  a  deed  was  hrck' 
en  off,  or  ao  defitced,  that  no  sign  or  print  of  it  could'  be  seen ; 
unless  die  person  who  was  bound  by  the  deed  di  J  it ;  such  deed 
became  Toid.  This  doctrine  was  however  soon  akercd ;  and  it 
was  settled,  that  if  there  was  reason  to  presume  that  the  acal  of 
a  deed  had  been  torn  off  by  accident,  or  destroyed  by  tiaie,  the 
deed  should  notwithstanding  be  deemed  valid. 

13.  The  eealaof  a  deed  to  lead  the  uses  of  a  recOTPerywere 
broken  off;  but  it  being  proved  that  seals  were  once  annexed  to 
it,  and  diat  they  were  *tom  off  by  a  Kttle  boy ;  and  the  paHi 
torn  off  being  compared  with  the  deed,  and  agreeing,  it  was  hAi 
to  be  valid. 

14.  If  a  deed  be  deKvered  up  to  be  cancelled,  to   the  patty 
who  is  bound  by  it,  and  it  is  accordingly  cancelled    by  teana^ 
off  the  seals,  or  otheiwise  defacii^  it ;  or  if  tbe  person  who  has 
the  deed  cancels  it,  by  agreemcBft  wiA  tbe  other  party  ;  it  he- 
comes  void. 

15.  But  where  an  estate  has  actually  passed  by  a  deed,  the 
eaneeTling  xy{  such  deed  afterwards  will  not  diveat  any  ei^tei 
out  of  the  peraons  in  whom  they  are  vested  by  thatdeed.{l) 

16.  A  father  having  quarrelled  with  .his  eldest  son,  made  a 
settlement  on  his  wife  of  lOOl  a  year,  in  augmentation  of  her 
jointure.  Afterwards,  being  reconciled  to  bis  son,  be.  cancel- 
led tbe  deed,  and  so  it  was  found  at  bis  death.  On  a  trial  ai 
law^  tlie  deed  being  proved  to  have  been  executed,  was  adjudg- 
ed go^,  though  eancelled. 

17.  In  setting  forth  a  conveyance,  it  was  stated,  that  a  deed 
of  release  was  cancelled,  by  the  releasor's  seal  being  torn  off  and 
destroyed ;  and  that  part  of  the  deed  was  lost,  with  a  profert  m 

(1)  See  Hatcb,  et  qx.  et  alv.  Hatch,  et  al.  9  Mass.  Rep.  907.  Manbal  v. 
Fiib,  6  Ma^s.  Rep.  24,  10  Mass.  Rep.  466,  13  Mast.  Rep.  499.  St  Jolne.  Rep. 
84. 
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eutia  of  the  residue.     It  was  held  to  b«  good  pkadbg :  tad 

Lord  Cb.  J.  Eyre  said — ^'  I  bold  it  clearly  that  the  cancelling 

a  deed  will  not  divest  property,,  which  has  once  vested,  by  trans- 

nutation  of  possession.     And  I  would  go  farther  and  say,  that 

the  law  is  the  same  with  respect  to  things  that  lie  in  grant.     In 

pleading  a  grant,  the  allegation  is,  that  the  party  at  such  a  time  (Ses  1  Gall. 

did  grant.     But  if  by  accident  the  deed  is  lo6t,  there  are  an-  ^^^*  ^^'^ 

tborities  enough  to  show,  that  other  proof  may  be  admitted. 

The  question  in  that  case  is,  whether  the  party  did  grant.     To 

prove  this»  the  best  *  evidence  omst  be  produced,  which  is  the  •  499 

deed  :  but  if  that  be  destroyed,,  other  evidence  may  be  received^ 

to  show  that  the  thing  was  granted.     For  Glod  forbid  that  a  man 

fibould  lose  his  estate,  by  losing  his  title  deeds."(!) 

Id.  Where  a  tenant  for  life,  with  a  power  of  leasing,  in  €on«  Roe  t. 
aideration  of  the  surrender  of  a  prior  term^.  granted  a  new  lease^  York^^Eait 
which  was  void  ;  it  was  held  that  the  prior  term,  though  the  iu-  86. 
denture  of  lease  was  in  fact  cancelled,  and  delivered  up,  virhen 
the  new  lease  was  granted,  might  be  set  up  by  the  tenant,  in  bar 
to  an  ejectment  brought  by  the  remainder-moB,  after  the  death 
of  the  tenant  for  life. 

19.  By  the  several  statutes  against  usixry,  particularly  that  Av^enatatof 
of  12  Ann.  st  t.  c.  16.,  it  is  enacted,  that  no  person  shall  take^     ''^' 
directly  or  indirectly,  for  the  loan  of  any  monies,  wares,  mer- 
chandizes,-or  other  commodities  whatsoever,  above  the  value  of 

five  pounds  Ibr  the  forbearance  of  iOOZ.  by  the  year  ;  and  aa 
after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or 
shorter  time.  And  that  all  bonds,  contracts,  and  assurancef 
whatsoever,  for  payment  of  any  principal  money  to  bo  lent^ 
whereupon  or  whereby  there  shall  be  reserved  or  taken  above 
the  rate  of  52.  in  the  hundred  as  aforesaid,,  shall  be  utterly  void  \ 
and  the  person  taking  above  5/.  for  the  forbearance  of  1(HK. 
Yor  a  year,  shall  forfeit  treble  the  value  of  the  monies,  &c.  so  lent. 

20.  These  statutes  do  not  extend  to  fQ^  obit  bonds,  or  to  the  ^^j^_ 
purchase  of  annuities  for  lives ;  where  the  purchaaex's  princi«  s  Vet.  i^ 
pal  is  btma  Jide^  and  not  colourably,  put  ia  jeopardy.    For  in  h°,J3?J^* 
that  case  no  inequality  of  lurice  will  make  it  an  usurioua  bar-  2  Btetk.  t. 

859.  - 

gam.  • 

il.  By  the  statute  14  Geo.  II.  aU  Kkortgagea  of  estates  or  oth**  J^^^  ^  ^ 
er  property  in  Ireland,  or  in  the  eeloniea  ^or  plantatbns  in  ^     '  ^  ^0 
the  West  Indies^  bearing  the  interest  allowed  in  those  countriesy 
shall  k$  legal ;  though  esbscuAed  in  Gtoeait  Britaia :  unless  the 
money  leBt  aha^  bekttown  at  the  tine  to  exceed  the  vake  of  the 
thing  or  pledge.     In  which  case  also,  to  prevent  usurious  con- 

(1)  S«#  th«  mod*  •f  declaring  in  Cattt  t.  The  United  States,  1  Gall.  Rep. 
69. 
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tracts  at  home,  under  the  colour  of  such  foreign  securities,  the 

borrower  shall  forfeit  trehle  the  sum  borrowed. 

£>«war  T.  22.  It  has  been  held  that  this  statute  only  extends  to  bonds 

3  Term  R.      given  as  collateral  securities,  for  the  payment  of  the    prracipal 

^35.  HQ  j  interest  lent  on  such  mortgages  ;  and  not  to  any   other 

bonds,  or  personal  securities. 

S*"d^*b^^^*      23.  Although  the  courts  of  common  law  have  a  jurisdiction 

tained  by       in  all  matters  of  fraud,  and  may  avoid  deeds  upon  that  groaoc^ 

Fraud.  y^t  the  usual  practice  has  long  been  to  seek  redress  in   equity, 

against  deeds  that  have  been  fraudulently  obtained  ;  because  a 

court  of  equity  will  allow  of  a  great  number  of  averments,   and 

will  admit  of  several  kinds  of  evidence,  not  received   in   courts 

of  law. 

24.  The  cases  which  have  been  decided  on  this  bead  are 
however  so  various,  and  each  of  them  depends  so  much  on  its 
own  particular  circumstances,  that  only  a  few  general  principles 

l^reat  of  Ea     ^^^       deduced  from  them. 

B.  1.  c  3.  25.  It  may  however  be  laid  down,  that  ignorance  and  mis- 

f  6  Mu  f  287  ^PPr^b^Q^^^'i^  ^^  ^^^  P&^7»  19  a  ground  on  which  courts  of  equity 
SSerg.  &  '\have  sometimes  avoided  a  deed.  But  equity  will  not  inler- 
?^^^*».^')  pose,  if  the  fact  was  from  its  nature  doubtful ;  or  equally  known 

to  both  parties,  at  the  time  of  the  agreement. 
*  500  ^^-  '^  ^^  ^^^  every  surprise  that  will  avoid  a  deed  duly  made, 

Whitfield  T.  nor  is  it  fitting ;  for  it  would  occasion  great  uncertainty,  as  it 
T*^^?'*  «.  ^^^'^  be  impossible  to  fix*  what  was  meant  by  surprise.  For 
§  5.'   '  '         a  man  may  be  said  to  be  surprised,  in  every  action  which  is  not 

done  with  as  much  discretion  as  it  ought  to  be.  But  the  sur- 
Brod^'^^k  ^'  P"^®  ^^^^  intended  must  be  accompanied  with  fraud,  and  cir- 
1  P.  Wmi.  cumvention.  There  must  either  be  suppressio  ren,  or  suggeHk 
^^'  fain.     And  then  it  must  be  fully  proved  ;  for  fraud  is  a  thing 

Treat,  of  fV^.  odious  in  law,  and  never  to  be  presumed. 

fb'io^'  ^'^^  Inadequacy  of  consideration  is  a  ground  upon   which  a 

Picket' ▼.  court  of  equity  has  sometimes  avoided  a  deed;  provided  it  be 
i4^^°*2ifi  such  as  to  show  that  the  person  did  not  understand  the  bai^n 
Hagtteniii  '  he  made,  or  was  so  oppressed,  that  he  was  glad  to  make  it. 
Id  ^?^^'      knowing  its  inadequacy  :  for  these  circumstances  will  show  a 

command  over  him,,  which  may  amount  to  a  fraud.  But  there 
Gwpine  ▼.  ig  QQ  case  in  which  it  has  been  held,  that  mere  inadequacy  of 
1  Bro.  R.  1.    price  is  a  ground  for  a  court  of  equity  to  annul  an  agreement, 

though  executory,  if  the  same  appear  to  have  been  fairly  enter- 
T.  RTana,  ed  into,  and  understood  by  the  parties,  and  capable  «f  beiiig 
16  Ves.  612.   specifically  performed.     Still  less  does  it  seem  to  have  been 
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considered  as  a  ground  for  rescinding  an  agreement  actuaOy  exe-  ^'^»  f,'o- 

28.  Bonds  for  money,  or  beneficial  leases  taken  as  rewards 

for  procuring  marriages,  will  be  set  aside  in  equity:  because  TVeat.  ofEq. 

such  transactions  tend  to  induce  executors,  trustees,   guardians,  « lo.'  ^ 
and  others,  connected  with  persons  of  fortune,   to  betray  them  ^^^^  ^' 

into  improper  maniages.  Pa^^a  ?r 

29.  Bonds  or  other  securities  given  for  the  purpose  of  ob-  ^?^*  ^• 
taining  appointments  to  offices  of  trust  under  government,  arc  Ve^bhs, 
also  void.  Tit.  S5.  ^  ss. 

80.  It  has  been  stated  in  a  former  title,  that  trustees  are  not 
allowed  by  the  Court  of  Chancery  to  become   purchasers  of  the  § 'V **  *  ^ 
estate.     This  rule  is  extended  *to  assignees  of  bankrupts,  and 
solicitors.     And  in  a  late  case,  a  purchase  of  a  bankrupt's  es-  ^^ 

tate,  by  the  solicitor  to  the  commission,  was  set  aside,  though  he  j^tM^  8 
gave  the  full  value  for  it,  at  a  public  auction.     And  Lord  El-  V«>.  337. 
don  declared,  he  would  set  aside  all  purchases  made  by  persons 
having  a  confidential  character,   however  honest  the  circum- 
stances. 

31.  It  has  been  determined  by  the  House  of  Lords  that  no  Middletonr. 
gift  or  gratuity  to  an  attorney,  beyond  his  fair  professional  de-  r^"****  , 
mands,  made  during  the  time  that  he  continues  to  conduct  or  ca.  245. 
manage  the  affairs  of  the  donor,   shall  be  permitted  to  stand.        iCox,  R. 

32.  Weakness  of  understanding  is  also  a  ground  upon    which  Ves.37i. 
a  court  of  equity,  will  invalidate   a  deed.     But  Lord  Thurlow 

has  observed,  that  there  is  an  infinite,  nay  an  insurmountable  j^^^;  c-^n 
ditticulty,   in  laying  down  abstract  propositions,  upon  a  subject  ▼•  Parnthcr, 
which  depends  on  such  a  variety  of  circumstances,   as  the    Itgel  ^i^' 
competency  of  the   mind,  to  the  act  in  which  it  is  engaged ;  if 
its  competency  be  impeached  by  positive  evidence  of  an  ante- 
rior derangement,  or  afibcted  by  circumstances  of  bodily  debili- 
ty, sufficiently  strong  to  lead  to  a  suspicion  of  intellectual  inca- 
pacity. (2) 

S3.  ^*  If  derangement  be  alleged,  it  is  clearly  incumbent  on  ^^^^^ 
the  party  alleging  it  to  prove  such  derangement :  if  such  de- 
rangement be  proved,  or  be  admitted  to  have  existed  at  any  par- 
ticular period,  but  a  lucid  interval  be  alleged  to  have  prevail- 
ed at  the  period  particularly  referred  to,  then  the  burthen  of 
proof  attaches  on  the  party  alleging  such  lucid  interval ;  who 
must  show  sanity  and  competence  at  the  period  when  the  act  jp^^^^'vei.  ^ 

was  done,  and  to  which  the  lucid  interval  refers.     And  it  cer-  Jun.  is.  ' 

i 
III  II  w  "  — ^— — i^n^  — ■— ■*  11  II  ■^^^i— ^— ^i— — —i^a^— — — ^fc«^^^— —  ^— i— 

(1)4  D«sau8Cha.  Rep.  S86.    2Jobns.Cha.  Rep.  23. 
(2)  Wbitehaoi  t.  HiDef,et  al.  1  Mnmf.  557. 
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tracts  at  home,  under  the  colour  of  such  foreign  securities,  die 

borrower  shall  forfeit  trehle  the  sum  borrowed. 

£>«war  T.  22.  It  has  been  held  that  this  statute  only  extends  to   bonds 

S^Term  R.      given  as  collateral  securiUes,  for  the  payment  of  the    principal 

^^*  and  interest  lent  on  such  mortgages  ;  and  not  to  any   other 

bonds,  or  personal  securities. 

JJi'^iJy  V[f*^'      23.  Although  the  courts  of  common  law  have  a  jurisdiction 

tained  by       in  all  matters  of  fraud,  and  may  avoid  deeds  upon  that   ground, 

Fraad.  yet  the  usual  practice  has  long  been  to  seek  redress  in    equity, 

against  deeds  that  have  been  fraudulently  obtained  ;  because  a 

court  of  equity  will  allow  of  a  great  number  of  averments,   and 

will  admit  of  several  kinds  of  evidence,   not  received   in   cooiii 

of  law. 

24.  The  cases  which  have  been  decided  on  this  head  are 
however  so  various,  and  each  of  them  depends  so.  much  on  its 
own  particular  circumstances,  that  only  a  few  general  principles 

l*feat  of  Ea    ^^^      deduced  from  them. 

B.  1.  c  2.  25.  It  may  however  be  laid  down,  that  ignorance  and  mis- 

f  6  M  f  287  ^PP^^l^®'^*^^!^  o^  ^^  party,  is  a  ground  on  which  courts  of  equity 
3  Sef^.  ie  *^.  have  sometimes  avoided  a  deed.  But  equity  will  not  inter- 
l^^^*»  ^-J  pose,  if  the  fact  was  from  its  nature  doubtful ;  or  equally  knovn 

to  both  parties,  at  the  time  of  the  agreement. 
*  500  ^^'  '^  ^^  ^^^  every  surprise  that  will  avoid  a  deed  duly  made, 

Whitfield  V.  nor  is  it  fitting ;  for  it  would  occasion  great  uncertainty,  as  it 
Tf^?*^*  4.  ^^^^^  be  impossible  to  fix  ^  what  was  meant  by  surprise.  For 
]  5*   '  a  man  may  be  said  to  be  surprised,  in  every  action  which  is  not 

done  with  as  much  discretion  as  it  ought  to  be.  But  the  sur- 
Brod«rick  v.  p^jg^  jj^^e  intended  must  be  accompanied  with  fraud,  and  cir- 
1  P.  Wmi.  cumvention.  There  must  either  be  suppresHo  veri^  or  suggesHe 
^^'  fain.     And  then  it  must  be  fully  proved  ;  for  fraud  is  a  thing 

Treat,  of  'Eq.  odious  in  law,  and  never  to  be  presumed. 

fb'io*^'  ^^'  ^^^^V^^^y  <>^  ^^^^^^^^^^on  is  a  ground  upon   which  a 

Picket' V.  court  of  equity  has  sometimes  avoided  a  deed ;  provided  it  be 
i4^^'^'2ifi  such  as  to  show  that  the  person  did  not  understand  the  bargaia 
Hagaeoin  '  he  made,  or  was  so  oppressed,  that  he  was  glad  to  make  it. 
Id  fi^^^'      knowing  its  inadequacy :  for  these  circumstances  will  show  a 

command  over  him,  which  may  amount  to  a  fraud.  But  there 
Owynne  v.  ig  qq  case  in  which  it  has  been  held,  that  mere  inadequacy  of 
1  Bro.  R.  1.    price  is  a  ground  for  a  court  of  equity  to  annul  an  agreement, 

though  executory,  if  the  same  appear  to  have  been  fiurly  enter- 
T.  RTaDi,  ed  into,  and  understood  by  the  parties,  and  capable  «f  being 
16  Vei.  6W;   specifically  performed.     Still  less  does  it  seem  to  have  been 
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considered  as  aground  for  rescinding  an  agreement  actually  exe-  ^^^^  ^^' 

CUted.  (1)  Tit  Fraud 

28.  Bonds  for  money,  or  beneficial  leases  taken  as  rewards 
for  procuring  marriages,  will  be  set  aside  in  equity  :  because  I^***  ®^^' 
such  transactions  tend  to  induce  executors,  trustees,   guardians,  «  lo.' 
and  others,  connected  with  persons  of  fortune,  to  betray  them  5*V  ^"  -,. 

...  .  *  rotter,  chow. 

into  improper  marriages.  Pari.  Ca.  76. 

89.  Bonds  or  other  securities  given  for  the  purpose  of  ob-  ^?}*  ^*  ^ 
tainmg  appomtments  to  ofiBces  of  trust  under  government,  are  ves.  503. 
also  void.  Tit.  25.  *  8«. 

80.  It  has  been  stated  in  a  former  title,  that  trustees  are  not  ^.,  ,^ 

1  it    12.  c   4. 

allowed  by  the  Court  of  Chancery  to  become   purchasers  of  the  5  4*8. 
estate.     This  rule  is  extended  *to  assignees  of  bankrupts^  and 
solicitors.     And  in  a  late  case,  a  purchase  of  a  bankrupt's  es-  ^* 

tate,  by  the  solicitor  to  the  commission,  was  set  aside,  though  he  jam«s/  8 
gave  the  full  value  for  it,  at  a  public  auction.     And  Lord  El-  Vei.  337. 
don  declared,  he  would  set  aside  all  purchases  made   by  persons 
having  a  confidential  character,   however  honest  the  circum- 
stances. 

31.  It  has  been  determined  by  the  House  of  Lords  that  no  Middletonv. 
gift  or  gratuity  to  an  attorney,  beyond  his  fair  professional  de-  ^^^^p  , 
mands,  made  during  the  time  that  he  continues  to   conduct  or  ca.  345. 
manage  the  affairs  of  the  donor,   shall  be  permitted  to  stand.        [f^^^f' 

32.  Weakness  of  understanding  is  also  a  ground  upon    which  VeB.97i. 
a  court  of  equity  will  invalidate   a  deed.     But  Lord  Thurlow 

has  observed,  that  there  is  an  infinite,  nay  an  insurmountable  xiu  G«n. 
difficulty,   in  laying  down  abstract  propositions,  upon  a  subject  ▼.  Pamiher, 
which  depends  on  such  a  variety  of  circumstances,   as  the    legal  ^j^  * 
competency  of  the  mind,  to  the  act  in  which  it  is  engaged ;  if 
its  competency  be  impeached  by  positive  evidence  of  an  ante- 
rior derangement,  or  affected  by  circumstances  of  bodily  debili- 
ty, sufficiently  strong  to  lead  to  a  suspicion  of  intellectual  inca- 
pacity. (2) 

S3.  ^*  If  derangement  be  alleged,  it  is  clearly  incumbent  on  ^^^^* 
the  party  alleging  it  to  prove  such  derangement :  if  such  de- 
rangement be  proved,  or  be  admitted  to  have  existed  at  any  par- 
ticular period,  but  a  lucid  interval  be  alleged  to  have  prevail- 
ed at  the  period  particularly  referred  to,  then  the  burthen  of 
proof  attaches  on  the  party  alleging  such  lucid  interval ;  who 
must  show  sanity  and  competence  at  the  period  when  the  act  jp^^^  \'  y^^ 
was  done,  and  to  which  the  lucid   interval  refers.     And  it  cer-  Jun.  iSw 

(1)4  D«iaosCfaa.  Rep.  686.    2Jobns.Cha.  Rep.  23. 
(2)  WhU«ham  t.  HiDef,et  al.  1  Mnmf.  557. 
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toinly  iflof  equalunporlance,;  that  the  efvidesce  in  support  of 

♦  502  the  *allegation  of  a  lucid  intcnral,  after  derangement  at  any 
U  Yen.  91,  period  has  been  established,,  shocdd  be  as  strong  and  demonstra- 
8«7 V.  Bsr-     tlve  of  such  factt  a^  where  the  object  of  the  proof  is  to  establidi 

feBea^^**"   derangeoent." 

195.  34.  If  a  woman  on  the  point  of  marriage  eharges  or  eonTejs 

^r  ma^  IB  away  her  estate  to  a  stranger,  without  the  knowledge  of  her  in- 
the  Right»  teoded  husband  ;  such  charge  or  conveyance  will  be  held  void 
of  marriagt.     jj^  ccjuity  ;  being  in  fraud  of  the  right  which  the  husband  wsper- 

cd  to  his  wife's  property  by  the  marriage. 
Lanca  t.  3^  Thus^  a  recognizance  entered  into  by  a  woman,   the  day 

Norma^,  8      before  her  marriage,  was  set  aside,  and  a  perpetual  inianction 

granted  ;  though  one  witness  deposed  that  the  husband  consent* 

ed   to  the  drawing  of  it ;  but  that  witness  had  an   apsignment 

of  it  himsel£ 

36.  So  where  a  widow  made  a  conreyanee  of  her  estate^  pii- 
ttodkef '''  ^^  ^®  ^^  marriage,  and  without  the  privity  of  her  intended  sec- 
Idem,            ond  husband  ;  it  was  decreed  that  the  second  husband  should  en- 

1620  ^  ^"""^  ^^^  ^^^  ^^^^^  notwithstanding. 

37.  It  has  been  determmed,  upon  the  same  principle,  that  a 
Carlton  r.  conveyance  made  by  a  woman,  before  her  marriage,  without  the 
Verat^X        privity  of  her  intended  husband,  to  trustees  for  her  separate  use 

was  void  against  the  husband. 

2  Yes.  S64.         3S.  Lord  Hardwicke  has  said,  that  if  a  woman  about  to 

marry,  gives  away  a  part  of  her  property,  or  gives  a  security 

or  assq^nment  of  it,  they  are  relievable  against  in  Chancery. 

But  where  a  debt  is  contracted  for  a  valuable  consideration, 

though  concealed  from  ih»  husband^  it  is  no  fraud  on  the  BsaiSi 

riage. 

Kiog  v.  39.  Where  a  widow  asj^gned  over  the  greater  part  of  her 

w"^°3S8^    property  to  trustees,  in  trust  for  herself  during  *her  widowltoodi 

674.  and  in  the  event  of  her  marrying  agaii^,  in  trust,  for  her  sec- 

*  603  ond  son  ;  but  the  conveyance  was  made  publickly,  and  prior  to 

the  marriage  treaty  with  her  second  husband ;  on  a  bkl  filed 
by  the  husband,  to  set  aside  this  conveyance.  Lord  King  dknus^ 
1  ch  ^^  ^  '  sc^yiBg  it  was  a  very  reasonable  thing  for  a  widow,  while 
Hep.  36.)  '  i^  ^^s  in  hei  power^t  to  make  a  provision  for  her  children  by 
her  former  hiud}and.  And  this  being  before  her  treaty  of  mar- 
riage with  the  plaintiff,  U  had  been  uanpossible  to  have  asked  him 
taba  a  party  thereto  ;  he  not  being,  then  thought  of.. 
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40.   Tire  CouiiteM  ^  Stratfamore,   a  irHlow,   haYmg    five  sirathmow 
children,  and  being  tenant  for  life  of  a  very  considerable  real  3  Bro.  R.* 
estate,  on  the  lOA  Jan.   1777,  executed  a  deed,  whereby  she  ^^ 
conveyed  all  <be  estates  whereof  ^e  was  seised  for  1^  to  two  s2. 
trustees,  upon  tr«s*  for  her  sol^  and  separate  use,  exclusbe  of  ^^'^-j^*'^- 
amy  husband  «he  should  thereafter  inany>  with  a  power  of  t©-  2Cox,R.28. 
Tocatioii.     This  settlement  was  in  ^t  made  in  ocmtemplatiom 
of  Lady  S.'s  marriage   with  a   Mr.   Grey ;    and  was  wkh  bis 
knowledge  and  consent.     But  011  the  17th  of  the  same  Jamia- 
ry  she  married  Mr.  Stoaey,  who  a'flerwards  took  the  naxie  xst 
Bowes.     In  the  following  month  of  May,  Lady  B.,  by  the  ter- 
ror <)€  personal  violence,  was  compelled  by  her  inudaand  to  exe- 
cute a   deed  of  revocation  of  the  conveyance  made  befiDre  her 
marriage.     In  the  y«ar  1785,  Lady  8.  quitted  Mr.  Bowes  her 
husband,   and  ever  after  lived  separate  and  apart  from  him  ; 
and  exhibited  her  bill  against  bixn,  to  have  the  conveyance  made 
before   her  marriage  established  ;  and  to  set  aside  the  deed  of 
revoc&tioB.     An   issue   was  directed  to  try  whether  the  deed  of 
revocation   was  obtained  by  duress,  and  the  jury  ibund  that  it 
was. 

^The  cause  then  came  on  before  Mr.  Justice  Bufier,  silting  *  604 

for  the  Chancellor,  who  decreed  that  Lady  S.'s  conveyance  be- 
fore marriage  should  be  established ;  and  upon  a  rehearing  fae^ 
fore  Lord  Tfaurlow,  this  decree  was  affirmed. 

On  an  appeal  to  the  House  of  Lords,  it  was  argued  on  be- 
half of  Mr.  Bowes. — 1^  Thatthe  conveyance  was  a  fraud  upon 
the  contract  of  marriaSe,  being  made  without  the  knowkii^ 
of  the  appellant,  and  concealed  from  him  «t  the  time  '4»f  such 
marriage. 

So.  That  although  such  conveyance  was  suggested  to  haive 
been  made  in  contemplation  of  a  marriage,  intended  between  La- 
dy S.  and  another  person,  yet  «uch  marriage  4id  not  take  ^effect. 
And  although  the  disposition  made  by  that  conveyance  viight 
not  be  fraudulent  as  against  a  person  knowing  o(y  and  consenrt- 
ing  to  such  disposition  ;  yet  as  it  woittd  be  ckarly  fraudulent 
Egamst  creditors,  or  purchasers  for  a  valuable  consideration, 
there  was  no  sound  reason  why  the  same  should  not  be  deemed  , 
fraudulent  as  against  the  appellant ;  who  by  the  marrii^c  gave 
to  Lady  S.  a  legal  title  to  dower  in  bis  own  estate,  worth  at 
that  time,  as  he  asserted,  about  1,000Z.  a  year;  and  became 
responsible  for  all  the  obligations  of  a  husband,  and  particulars^ 
ly  for  ilebts  contracted,  or  to  be  contracted  by  her. 

^.  That  all  the  cases  which  had  been  ^termined  by  courts 
of  equity  upon  the  subject,  agreed  in  regarding  such  a  disposi-* . 
tion,  as  fraudulent  and  void ;   especially  where  made  merely 
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and  only  for  the  immediate  and  separate  benefit  of  tbe  person 
making  it. 

4^.  That  if  the  decrees  complained  of  should  be  establislied, 

*  605  a  precedent  would   exist,  destructiye  •of  confidence  in  ererj 

matrimonial  engagement ;  and  leading  to  consequences  sabver- 
sive  of  all  the  grounds  on  which  the  law  of  this  country,  with 
respect  to  the  obligations  on  husbands,  by  force  of  the  contract 
of  marriage,  is  founded. 

On  the  other  side  the  respondent  submitted  the  following  rea* 
sons  for  the  affirmance  of  the  decrees. 

1^.  That  by  the  law  of  this  country  a  woman,  while  unmar* 
ried,  may  dispose  of  and  convey  her  property  in  any  manner 
she  pleases  ;  and  a  husband  whom  she  afterwards  marries, 
without  any  settlement  made  by  him,  or  an  enquiry  concern- 
ing her  fortune,  has  no  right  to  impeach  any  conveyance  which 
she  has  made  of  her  property,  for  her  own  separate  use. 

2^.  That  there  v; as  no  instance  in  which  conveyances  made 
by  a  woman  of  her  property,  before  marriage,  had  been  deemed 
void,  because  they  had  not  been  disclosed  to  her  husband ; 
unless  attended  with  such  circumstances,  as  proved  such  convey- 
ances to  be  fraudulent ;  and  that  such  conveyances  were,  in  the 
case  of  a  second  marriage,  where  there  were  children  by  a  for- 
mer one,  reasonable  and  laudable  ;  and  often  favoured  in  a  court 
of  equity. 

3^.  That  it  was  impossible  to  look  at  the  circumstances  of 
this  case,  without  perceiving  that  such  a  conveyance  as  the  ap- 
pellant attempted  to  impeach,  might  be  extremely  reasonable. 
That  if  it  were,  possible  to  conceive  the  husband  of  all  others, 
who  ought  the  least  to  be  permitted  to  question  any  such  dispo- 
sitions made  by  a  wife,  the  appellant  was  that  husband.  That 
every  step  by  which  he  acquired  his  supposed  marital  rights,  wai 
grossly  fraudulent :  and  therefore  it  would  be  an  extraordinary 
administration  of  equity,  to  give  him  the  property  of  his  wife, 

*  506  which  the  law  had  secured  to  her,. as  a  reward  *of  his  fraud. 
^              That  his  attempt  to  invalidate  the  deed  in  question,  must  appear 

still  more  extraordinary ;  it  baring  been  determined  that  he,  by 
the  terrors  of  personal  violence,  had  extorted  from  the  respon- 
dent another  deed,  for  tbe  purpose  of  defeating  this,  which  by 
the  appeal  he  contended  was  in  itself  void.  The  decree  was  af- 
firmed, f 

Bewilftt  ^'  ^^'  '^^^^  doctrine  applies  as  well  to  a  deed  made  by  a  man, 

Bttab.  336.     as  to  One  made  by  a  woman.    Thus  where  a  father  got  his  son 


m^^ 


t  This  case  is  not  reconcileable  with  the  preceding^  ones.  The  dtttenniaa- 
tion  was  clearly  founded  on  the  verjr  improper  ceadoct  of  Mr.  Bowei,  belbre 
and  after  his  marriage.     ^ 
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to  execute  a  deed  secretly  on  the  morning  of  his  marriage, 
charging  the  estate  which  was  settled.  It  was  set  aside  by  the 
Court  of  Chancery,  as  being  in  fraud  of  the  marriage  agreement 

42.  Lord  Ch.  B.  Gilbert  has  said,  diat  if  a  husband,  seised  OUb.  Cha, 
in  fee,  should  immediately  before  his  marriage  vest  tlje  legal  es-  l^''- 

tate    in   trustees,  to    disappoint  his  intended  wife  of  dower ;  Ca.  71.      * 
such  a   conveyance  would  be  reckoned  fraudulent ;  because  it 
was  made  with  an  ill  conscience,  in  order  to  deprive  his  wife  of 
the  provision  made  for  her  by  the  common  law. 

43.  It  was  decreed  by  Sir  W.  Grant,   that  where  a  father  {J^JjjJJ'  ^: 
made  a  settlement  upon  the  marriage  of  his  son,  and  the  son  gave  v«fl.  105. 
the  father  a  bond,  to  indemnify  him  from  the  payment  of  the 
jointure,  the  bond  was  void,  as  a  fraud  upon  the  contract. 

44.  Where   the  consideration   of  a  deed  is  contrary  to  the  ^  ^ 
rules  of  morality,  the  deed  is  void,  both  at  law  and  in  equity ;  moral  Coq- 
and  therefore  a  bond  given  to  a  woman,  as  the  price  of  prostitu-  ^ideration. 
tion  is  void  at  law. 

*4o.  Upon  oyer  being  prayed  of  a  bond,  it  appeared  to  be  *07 

from  W.  Perkins  to  the  plaintiff  Sarah  Winter,  in  a  penalty,  p^Jk^i^^* 
reciting  that  Perkins  and  the  plaintiff  had  agreed  to  live  togeth-  3  Burr.  1568. 
er  ;  therefore  he  had  contracted  to  find  her  meat,  drink,  &c.  517.         ' 
and  to  leave  her  an  annuity  of  601.  a  year,  if  he  quitted  her,  or 
she  outlived  him  ;  and  if  they  had  any  child,  he  was  to  provide 
for  it  ;  but  if  she  should  leave  him*,  or  go  to  another  man,  then 
he  should  not  be  obliged  to  provide  for  her  any  longer,  or  to 
leave  her  any  annuity.     The  defendant  pleaded,  that  this  was  an 
agreement  between  the  plaintiff  and  his  intestate  to  live  together 
in  a  state  of  fornication  ;  and  that  such  a  bond,  made  upon  such 
an  agreement,  was  void  in  law.     In  reply  to  this  plea,  the  pldn- 
tiff  alleged  that  she  was  a  virgin,  and  was  seduced  by  the^integ- 
tate  ;  and  in  consideration  thereof  this  bond  was  given  to  her  ; 
and  that  it  was  prosmium  pudiciiia.     The  defendant  demurred. 

Lord  Mansfield  said,  it  was  the  price  of  prostitution  ;  for  if 
she  became  rirtuous,  she  was  to  lose  the  annuity.  The  bond 
was  therefore  illegal  and  void.  ^ 

46.  In  a  case  of  seduction,  where  a  bond  is  given  for  secur-  MaSiak 
ing  an  annuity,  or  a  sum  of  monfey  for  the  support  and  mainte-  6  Vat^^O. 
nance  of  the  person  seduced,  and  not  with  any  ^ew  to  a  future 
cohabitation,  equity  will  not  relieve.  (1) 

(1)  Id  Virginia  a  marriafce  scUlemeat  on  a  wife  and  her  children  by  ttia 
husband,  though  born  in  fornication,  it  a  conreyance  to  parchasars  for  a  val- 
uable consideration,  ae  to  the  children^  at  weU  as  to  the  voift ;  and  Dtt  V9id  ap 
.to  creditors.    Coatts,  et  al.  t.  Greenhow,  2  Munf.  383. 
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47.  The  Marquis  of  Annandale  seduced  a  young  womai 
named  Harris,  by  whom  he  had  a  child  ;  afterwards  by  deed 
poll,  he  agreed  that  2,0001.  should  be  laid  out  in  an  anaui^  for 
her  benefit  and  that  of  the  child.  The  widow  of  the  Marquis 
brought  her  biU  to  be  relieved  against  this  deed,  as  made  Qpoo 
an  unlawful  and  wicked  consideration  ;  and  Ann  Harris  broug^ 
her  cross  bill  to  be  paid  the  2000/.  out  of  the  assets  of  the  Mar* 
quis«  It  was  ui^ed  on  behalf  of  *  Ann  Harris,  that  the  known 
diversity  was,  where  the  woman  had  before  been  a  common  |»tM- 
titute,  and  drew  in  a  young  man  to  give  such  bond  or  eovenant ; 
in  such  caae  equity  would  relieve.  But  where  the  man  seduced 
a  woman,  who  was  before  modest,  and  gave  such  bond  or  cove- 
nant, there  the  obligor,  who  had  done  the  injury,  stated  and  as* 
certained  himself  the  damages  which  were  to  be  the  pnemtvai 
pudicUiiBy  and  no  relief  was  given  in  equity. 

On  the  other  side  it  was  objected,  that  supposing  equity 
would  not  relieve  against  such  bond  or  covenant ;  yet  it  being  a 
matter  of  turpitude,  equity  ought  not  to  intermeddle.  The  con- 
sequence of  which  would  be,  that  both  bills  should  be  dismissed  ; 
and  that  the  Court  should  not  lend  any  assistance,  on  account  of 
assets,  or  otherwise,  in  such  a  case. 

Lord  King  said,  if  a  man  does  mislead  an  innocent  woman,  it 
is  both  reason  and  justice  he  should  make  her  a  reparation  ;  and 
decreed  that  the  debt  should  be  paid  out  of  the  assets,  which  was 
affirmed  by  the  House  of  Lords. 

48.  Although  there  be  no  seduction,  yet  if  a  man  giTes  a 
bond  to  a  woman,  on  account  of  a  former  cohabitation^  an  acik» 
at  law  may  be  maintained  upon  it. 

40.  In  an  action  of  debt  upon  a  bond,  the  defendant  prayed 
6yer  of  the  condition,  which  was  in  these  words  : — **  Now  the 
condition  of  this  obligation  is  such,  that  in  consideration  of  co- 
habitation had  by  the  above-bounden  T.  V.  with  the  said  Cadi- 
erine,  be  the  said  T.  V.  hath  hereby  agreed  to  secure  to  Ae 
said  Catherine  the  yearly  sum  of  SOL  &c.*'  The  Court  hdd 
that  the  bond  waa  good. 

60.  Though  the  woman  to  whom  such  a  bond  is  given  was  a 
commou  prostitue,  yet  it  will  not  be  set  aside  m  equity. 

*51.  A  person  who  had  maintained  and  kept  a  common  pros- 
titute for  two  years,  gave  her  a  bond,  conditioned  to  pay  her  an 
annuity  of  60/.  a  year.  Upon  the  death  of  the  obligor,  his  bro- 
ther paid  two  quarters  of  the  annuity,  and  then  refomng  to  pay 
any  more,  filed  a  bill  for  an  injunction,  to  prevent  the  defendant 
from  proceeding  at  law,  and  to  have  the  bond  delivered  up. 
Lord  Camden  said,  he  was  clear  that  the  plaintiff  was  not  enti* 
tied  to  relief:    The  cases  which  had  been  delemuned  against 
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iecurities  giren  to  common  prostitutes,  went  upon  the  circum- 
stance of  their  being  given  previoua  to  the  cohabitation ;  a  con- 
sideration which  being  turpis  in  its  nature,  the  Court  had  reliev- 
ed. In  this  case  the  bond  was  not  given  for  a  consideration, 
but  was  voluntary.  The  obligor  had  resort  to  her  for  near  two 
years,  before  he  gave  her  the  bond.  Past  service  could  not  be 
a  Consideration  at  law,  and  nothing  was  stipulated  for  the  future. 
There  was  no  principle  in  equity  which  said,  a  man  might  not 
give  a  voluntary  bond  to  a  common  prostitute.  It  would  be  go- 
in^  but  a  little  farther  to  say,  he  .could  not  give  her  money, 
without  her  being  liable  to  be  called  upon  for  it.  There  was 
no  circumstance  of  fraud  in  the  case ;  and  he  did  not  think,  that 
where  a  voluntary  bond  was  given,  the  obligee  being  a  common 
prostitute,  was  of  itself  a  sufficient  ground  for  relief.  The  bill 
was  dismissed. 

52.  Lord  Hardwicke  has  laid  down  a  very  proper  distinction, 
in  cases  of  this  kind,  between  a  married  man  and  a  bachelor ; 
and  has  determined  that  where  a  married  man  gives  a  bond  to  a 
woman  whom  he  has  seduced,  she  knowing  him  to  be  married, 
as  a  prmmtum  pudieitia,  it  shall  not  be  supported  in  equity. 

*53.  A  bill  was  brought  for  payment  of  100/.  and  an  annui-         *  610 
tj  of  407.,  which  was  granted  by  the  defendant  to  the  plaintiff.  Priest  v. 
who  being  a  young  woman,  came  to  live  in  the  family  of  the  dc-  j  v5Ii!*lC0- 
fendant,  then  a  married  man,  as  a  companion  to  his  sister.  And 
afterwards  occasioned  a  separation  between  him  and  bis  wife. 

Lord  Hardwicke  said,  the  case  was  in  some  parts  new,  nor 
did  he  remember  it  had  directly  come   before  the  Court.     The 
consideration  of  the  grant  was  plain ;    for  though  expressed  to    ^ 
be  for  divers  causes  and  considerations,  it  was  plain,  on  the  evi-  • 
dence,  to  what  it  was  applied,  nor  was  it  disputed.     It  was  plain 
also  to  him  what  this  unhappy  woman  (who  had  been  very  crim- 
inal also)  had  submitted  to,  was  from  the  seduction  of  the  de- 
fendant: for  her  youth,  when  she  came  into  the  family,  and 
good  character  before,  were  evidence  thereof.     And  that  cer- 
tainly had  been  the  principal  ground  of  the  determinations  in 
that  Court,  where  it  had  been  considered  as  pntmium  pudkUic^ 
when  the  yoiing  woman  submitted  to  the  suggestions  of  the  man, 
and  was  guilty  of  no  fault  before.     But  he  knew  of  no  case 
where  the  Court  had  given  countenance  to  these  sort  of  bonds  in 
case  of  a  married  man,  she  knowing  it :  that  differed  the  case^ 
because  persons  who  submitted  to  a  temptation  of  that  sort,  were 
without  excuse  :  they  knew  absolutely  they  were  doing  a  wrong 
which  could  not  be  healed,  and  which  occasioned  mischiefs  to 
families.     That  differed  it  from  the  cases  wherein  the  Court  had 
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gone  fome  lengths,  to  make  a  provision  for  such  unfortunalt 
people.     The  bill  was  dismissed. 

54.  It  has  been  stated^  that  where  lands  are  once  liable  to  a 
Crown  debt,  the  Hen  continues,  into  whose  hands  soever  tbej 
pass  ;  even  though  conveyed  by  the  debtor  to  a  bona  fide  pur- 
chaser for  a  valuable  *consideration.  And  therefore  such  con- 
veyances are  void  as  against  the  King,  though  good,  as  against 
all  other  persons. 

55.  Thus  it  is  said  in  RolVs  Ab.  that  if  a  man  becomes  debt- 
or to  the  King,  being  seized  of  land  in  fee,  and  after  aliens  the 
land,  yet  it  may  be  put  in  execution,  though  the  alienation  wag 
before  any  action  commenced.  For  it  relates  to  the  time  when 
he  became  indebted  to  the  King,  and  after. 

56.  Thomas  Favell,  a  collector  of  the  fifteenth  and  tenth, 
being  seised  of  certain  lands  in  fee,  die  intromissioms  de  coUee- 
ttOMy  in  extremity  of  illness,  aliened  his  estate,  and  died  with- 
out heir  or  executor.  It  was  held  that  process  should  isoe 
against  the  terretenants  to  answer  and  satisfy  the  King  there^ 

57.  Sir  William  Cavendish,  who  was  treasurer  of  the  cham- 
ber to  King  Henry  VIII.,  Edward  VL,  and  Queen  Mary,  being 
indebted  to  the  Crown,  purchased  lands,  which  he  afterwards 
aliened ;  and  of  part  took  an  estate  to  himself  and  his  wife, 
and  part  remained  in  the  hands  of  others :  and  died  without 
rendering  an  account.  It  was  debated  whether  or  no  these 
lands  could  be  seised  into  the  hands  of  the  Queen,  and  be  retain- 
ed by  the  course  of  the  common  law,  till  an  account  was  made 
by  Cavendish  i  for  he  was  not  bound  to  the  Crown  in  any  re- 
cognizance  or  obligation,  but  the  matter  of  the  seisure  rested  en- 
tirely upon  the  common  law^ 

All  the  Barons  of  the  Exchequer  agreed  that  the  seisure  was 
lawful ;  for  the  Crown  might  have  seised  the  lands  in  the  hands 
of  Cavendish ;  and  by  the  same  reason,  in  the  hands  of  every 
one  that  came  in  under  him  ;  for  nullum  tempus  occurrit  regi. 

And  Plowden  says.  Sir  W.  Seintloo,  who  had  married  Cav- 
endish's widow,  having  intelligence  that  the  law  was  against  him 
and  his  wife,  compounded  with,  the  *  Queen  by  paying  l,OOOIi 
into  the  Exchequer ;  and  got  a  release  and  pardon  for  the  re»> 
idue ;  and  in  the  pardon  it  was  recited,  for  the  maintenance  of 
&e  prerogative,  that  the  law  was  with  the  Queens 
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68.  Where  a  person  is  an  accountant  to  the  Crown,  and  sells 
his  lands,  not  being  indebted  to  the  Crown,  at  the  time  of  the 
tele,  yet  if  he  afterwards  becomes  indebted  to  the  Crown,  in 
his  situation  of  accountant,  his  lands  may  be  seised  by  the 
Crown,  in  consequent  e  of  the  Stat.  ISLliz.  in  the  hands  of  the 
purchaser.         ^  Tit  l.  §  74. 

59.  Sir  C.  Hatton  being  rcmembrahcer,  and  collector  of  the  ^oke'i  Cas«> 
first  fruits,  for  his  life,  after  the  death  or  surrender  of  one  God-  Go4b.  289. 
frey,  who  then  held  that  office  in  possession ;  and  being   seised 

in  fee  of  divers  manors,  settled  them  to  the  use  of  himself  for 
life,  remainder  to  his  son  in  tail.  He  afterwards  became  in- 
debted to  the  Crown  by  reason  of -his  office;  and  the  question 
was,  whether  the  lands  thus  settled  could  be  extended  for  the 
debt.  It  was  resolved  that  although  Sir  C.  Hatton  was  not  in-  ^^  j^^  ^^  ^ 
debted  to  the  Crown  at  the  time  when  he  made  the  settlement, 
yet  having  become  indebted  to  the  Cro«vn  ten  years  after,  the 
lands  comprised  in  the  settlement  were  liable,  by  reason  of  the 
retrospect  of  the  words  in  the  stat.  IS  Eliz.  **as  if  the  same 
treasurer,  receiver,  &c.  had,  the  day  he  first  became  accountant, 
stood  bound  by  writing  obligatory,  having  the  effect  of  a  statute 
staple  to  her  Majesty,  her  heirs  or  successors,  for  payment  of  the 
same." 

60.  An  alienation  bona  fidey  prior  to  the   acceptance  of  an  case  ^^  m'* 
office,  which  renders  the  person  accepting  an  accountant  to  the  126.' 
Crown,  is  good.     And  it  was  said   arguendo  in   a  subsequent 

case,  that  if  a  man  is  a  receiver  to  the  King,   and  not  indebted,  y  **J^^j^n*  » 
but  clear,  and  sells  his  land,  and   ceases  to  be  a  receiver ;  and  Mod.  24?! 
'afterwards  is  appointed  to  be  a  receiver  again,  and  then   a  *  51S 

debt  is  contracted  with  the  Crown,  the  former  sale  is  good. 

61.  It  has  been  stated  that  an  assignment  of  a  term  for  ^*}Jti^d*7<r  a 
years,  by  a  person  indebted  to  the  Crown,  before  any  execution  Termattend- 
awarded,  is  good.     But  this  doctrine  does  not  apply  to  terms  ^°^' 

for  years  which  are  attendant  on  the  inheritance  ;  for  in  that  ^^  *  ^'  ^*  ^' ' 
case,  if  the  King  extends  the  inheritance,  he  will  become  entitled  Nichols  y. 
to  the  term.  How©,  2 

62.  Colonel  Montresor  being  seised  in  fee  of  a  freehold  es- 
tate, and  there  being  an  old  term  for  years  in  the  lands  out-  i^^^  ^^ 
standing,  which  was  assigned  to  attend  the  inheritance,  sold  the  Smith,  in 
estate,  1796,  to  Mr.  Smith;  and  the  term  was  assigned  to  a  tso^.^^Sugden 
trustee  for  him.     At  the  time  of  this  sale  Col.  M.  was  indebt-  Vand  3d  ed. 
cd  to  the  Crowrt,  but  Smith  had  no   notice  of  that  circumstance 

when  he  purchased.  The  Crown  issued  an  extent  against  Col. 
M.,  and  the  sheriff  seised  the  lands  purchased  by  Smith.  A 
question  arose  in  the  Exchequ  er,  whether  the  outstanding  terrn^ 


350  T^U  XXXII.  Deed.  Ch.  xm.  $  63. 

which  was  held  in  trust  for  Smith,  should  protect 
the  claim  of  the  Crown. 
^28  '*'  ^  ^       "^^^  I^^  Ch.  Baron  said,  that  the  case  that  came  nearer 
to  this  was  that  c^the  Att  General  v.  Sands,  where  it   was  re- 


solved, that  as  the  inheritance  was  not  forfeited,  the  tern 
not  forfeited  ;  for  being  a  term  attendant,  it  was  but  an  access 
sarj  to  the  inheritance.  If  the  conTerse  of  tlus  case  was  coa- 
sidered,  it  would  make  it  still  more  clear ;  if  the  inheiituice 
had  been  forfeited,  the  term  must  bare  been  forfeited  also.  la 
deciding  according  to  the  course  of  the  common  law,  he  thought 
it  clear  that  an  outstanding  term  could  not  defeat  the  Kb^s 
^**  process  by  extent.     In  coui^  of  equity,  it  was  said,   *a   par- 

chaser  without  notice  was  a  person  favoured :  perhaps  it  naight 
be  a  sufficient  answer  to  say,  that  in  this  case  they  were  not  iaa 
.  court  of  equity.  The  question  was,  what  ought  to  be  the  de- 
cision of  a  court  according  to  the  common  law  %  this  qnestioa 
could  not  be  decided  in  a  court  of  eqiyty ;  they  could  not  soe 
g  for  a  decree.  When  a  court  of  equity  was  resorted  to;,  aad 
J  34.  '  this  was  the  situation  of  the  parties,  the  Court  did  nothing  but 
stand  neuter  between  such  parties  ;  and  leave  them  to  make 
the  most  of  it.  He  thought,  on  the  whole,  the  land  was  chaige- 
able  that  had  been  in  the  hands  of  the  King's  debtor  :  and  from 
the  cases  that  had  been  decided,  it  was  sufficiently  clear  diat  die 
term  was  ;  it  was  the  whole  interest  in  the  land,  whether  it 
was  divided  or  not  Now  that  being  so,  it  should  seem  to  be 
the  result  of  what  was  to  be  found  in  the  Books,  that  of  the  King's 
comon  law  remedy,  it  was  impossible  to  doubt,  and  that  rem- 
edy was  given  in  every  case  where  the  party  who  was  indebt- 
ed to  the  Crown  had  a  present  beneficial  interest,  as  well  as  a 
reversion  ;  both  of  these  were  copsidered  as  chai^eable  for  die 
debt  of  the  Crown.  The  lands  of  the  King's  debtor  might  bs 
extended  by  the  Crown,  in  whatever  hands  they  were  found  ; 
and  therefore,  upon  the  whole,  the  judgment  must  be  for  the 
Crown,  n) 

(1)  The  Act  of  Congress  of  the  3d  Mwrch,  1797,  {IngantiPt  Digest  3.)  grr&t 
preference,  as  against  Hums  debtors,  for  all  debts  contracted  afler  Uie  passage  «f 
the  act,  and  as  against  theutate  of  deceased  debtors  for  all  debts,  withovt  iZgud 
to  the  time  of  the  debts  being  contracted,  in  cases'  where  .the  living  debtor  becMsei 
imdventt  or  the  estate  of  the  deceased  debtor  in  the  hands  of  his  per^nal  lepie- 
sentatives  is  instifficimU  to  pay  all  the  debts  due  fipom  the  deceased.  OmnmmuetdA 
T.  Lewis,  6  Binn,  266.  But  the  msolvency  contemplated  is  a  Ugd  insolveocy,  testi- 
fied by  some  notorious  acL  such  as  resort  to  an  msolvent  law,  BahkiupCq^  ^  ** 
asaignmentof  the  tohoU  of  the  debtor's  property.  UnUed  ^aUs  v.  Kmgf  Wallace^ 
Rep.  13.  Thdusson  v.  Smith,  2  Wheaton,  396.  S.  C.  1  Peters'  Rep.  195.  Seeabft 
U.  8tate4y.  l^&a-,  2Cranch,358.    17.  StaUav.  Hoot,  3Cranch,73.  Prmct  w.Bm^ 
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#clL  8  Cianch,431.  finpitt  ▼,  TVnJber,  2  Day's  Rep.  836.  fTiOfaiflrv.  Bluker,  %Setg. 
&  lUwle,  881.  J>otofiiit;  v.  KkUskig.  8  Serg.  &  Rawle,  386.  OHs  v.  fForreti,  16 
MsM.  Rep.  53.  The  preference  of  the  United  States  will  prevail  over  that  of  a 
judement  creditor  in  the  cases  specified  in  the  Act  of  8  JtfarcA,  1799  (Ing.  Dig.  832.) 
VhSus9ony.  SmUh;  but  it  has  been  decided  that  the  preference  given  by  tbe  Act  of 
X.797,  does  not  extend  to  cases  where  a  particular  SiaU  has  obtained  a  previous  lien. 
United  Statav.  McAob,  4  Teates,  851. 
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Section  1. 

|*atatesia  BY  the  statute  13  Eliz.  c.   6.  §  2.  made   perpetaal  bj 

Creditors  and  '^^^«  ^^  ^^^^'  ^'  ^*  ^^  ^  enacted,  that  all  an4  every  feoffinenl, 
Purchasers,  gift,  grant,  alienation,  bargain,  and  conveyance  of  lands,  tene- 
ments, and  hereditaments,  goods  and  chattels,  or  of  any  kase, 
rent  or  other  profit  or  charge  out  of  the  same,  shall  be  deemed 
and  taken,  only  as  against  person  or  persons,  their  beirs^  exec^ 
utors,  administrators,  or  assigns,  whose  actions  by  such  coven- 
ous  or  fraudulent  devices,  shall  be  in  any  wise  disturbed^  bia- 
*  516  dered,  or  defrauded,  to  be  yoid  and  of  *none  effect ;  any  pre^ 

tence,  colour,  feigned  consideration,  expression  of  use,  or  oflier 
matter  or  thing,  to  the  contrary. 

2.  By  the  stat  £7  Eliz.  c.  4.  $  2.,  made  perpetual  by  the 
Stat.  30  EUt:.  c.  18.,  it  is  enacted,  '*  That  all  and  every  con- 
veyance, grant,  chaise,  lease,  estate,  incumbrance,  and  limita- 
tion of  use  or  uses  of,  in,  or  out  of  any  lands,  tenements,  or  oth- 
er hereditaments  whatsoever,  for  the  intent  and  purpose  to  de- 
fraud and  deceive  such  person  or  persons,  bodies  politic  or  cor- 
porate, ai^hall  purchase  the  same  lands,  tenements,  or  heredft- 
aments,  or  any  rent,  profit  or  commodity  in  or  out  of  the  same, 
shall  be  deemed  and  taken,  only  as  against  that  person  and 
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peraoBS,  bodies  poGtic  or  corporate,  lus  and  theif  heirs,  succes- 
sors, executors,  administrators,  and  ass^s,  and  against  all  and 
every  other  person  and  persons,  laVfully  having  or  claiming 
by,  from,  or  under  them,  which  shall  so  purchase,  for  money 
or  other  f^ood  consideration,  the  same  lands,  tenements,  or  here- 
ditaments, or  any  rent,  profit,  or  commodity  in'  or  Out  of  the 
same,  to  be  utterly  void,  frustrate,  and  of  none  effect.*' 

5.  With  respect  to  the  deeds  which  are  rendered  void,  by  WhatD^eds 
these  statutes,  as  against  creditors,  or  purchasers,  they  are  of  ^  ^^  ^J 
two  sorts  :  1st,  Deeds  made  with  an  express  intent  to  defraud  tutM.    ^ 

,  creditors,  or  subsequent  purchasers.      Sd,  Deeds  made  upon  ute,  c.  2* 
vgood,  but  not  valuable  considerations,  which  are  usually  called  ^  ^' 
voluntary  conveyances. 

4.  As  to  deeds  made  with  an  express  intent  to  defraud  cred-  ^.^•^md^. 
itors,  no  doubt  can  arise  respectmg  their  nuUity  under  the  stat-  tent  to  de^ 
«te  IS  Eliz.,  whenever  such  an  intent  can  be  proved;  even  ^^^  Credi* 
though  they  should  be  made  for  a  valuable  consideration.  (1)  '  «  Ai>y 

*5.  In  a  case  determined  in  44  Eliz.  the  following  drcum-  T^in^^, 
stances  were  held  to  be  badges  of  fraud  :— 1^.  The  gift  was  Caie, 
general,  of  all  the  dcmor's  goods  and  chattels,  real  and  personal,  ^  ^^  ^' 
without  exceptbn  of  his  apparel.     2^.  The  donor  continued  in  ^^^^  ^^ 
possession,  and  used  them  as  his  own  ;  and^  by  reason  thereof,  GrabhaM^ 
he  traded  and  trafficked  with  others,  and  defrauded  and  deceiv*  l(^\ 
ed  them.  S^.  There  was  a  trust  between  the  parties. 

6.  A.  conveyed  his  estate  to  the  use  of  himself  for  life,  with  Tarback  v. 
power  to  mortgage  such  part  as  he  should  think  fit,  remainder  to  ^^^^^^514, 
trustees,  to  sell  tind  pay  all  his  debts ;  but  continued  in  posses- 
sion, and  kept  the  deed  :  afterwards  A.  became  indebted  by 
judgment  and  bond.     It  was  decreed  that  this  conveyance  was 
fraudulent,  as  Against  the  creditors  by  bond  and  judgment ;  who^ 

not  having  notice  of  the  settlement,  should  not  come  in  on  an 
average  only  with  the  other  creditors.  (S) 

7.  It  was  determined  in  a  modem  case,  that  where  a  person,  Eitwiqk  i^ 
having  several  creditors,  conveyed  part  of  his  real  and  personal  5  TeittR, 
estate  to  a  trustee,  in  trust  to  pay  half  the  rents  and  profits  to  4S0. 

the  grantor,  for  his  own  use,  and  the  residue  among  certain  era- 

(1)  Thevare  void  by  common  law  aa  well  as  by  Statute.  Batida  et  al.  v.  Codwiao 
et  al.  4  Johns.  Rep.  536. 

(S)  See  the  Amencancaaes  cited  by  Jnclge  Wilaon,  SBac  Abr.  (Am.  Ed.)  319. 
See  also  Alexander  V.  Deneale,  SMunL  30.  Thomas  v.8(^>er.  5  Mmi£  88.  Stuite- 
vantv.  Ballard,  9  Johns.  Rep.  337.  V^eller  v.  Wavland,  17  Jolms.  Rep.  102.  Hild- 
tethv.Saods^  S  J<^ibs«  Gha.Rep.  35.  1  Johns.  Cha.  Itepw  4S4.  3  Johns.  Gha.  Rep. 
516.  De  Baideleben  v.  Beekman,  et  aL  1  Deaaus.  Cha.  Rep.  346.  3  DMaus, 
Cha.  Rep.  839.  Chumar  r.  Wood,  1  Halst.  Rep.  155.  Clow,  et  al,T.  Weeds,  5 
Sei:g.  &  Rawle,  875* 

T#I..  ly.  87 
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ditora  named  in  a  schedule  ;  without  any  intention  of  fimudQ- 
(t  Binn.  50S,  lently  delaying  his  other  creditors  ;  the  deed  was  not  void  wftb- 
nJp^'m)^  in  the  stat  13  Eliz.  :  and  Lord  Kenyon  said  it  was  neither 
illegal  nor  immoral  to  prefer  one  set  of  creditors  to  another. (I) 
1  Vm.  Jon.  '  3.  No  creditor  can  avoid  a  fraudulent  conyeyance^  unless  his 
^^'  debt  is  of  such  a  nature  as  to  affect  the  land :  so  that  he  must  ob- 

tain a  judgment  for  it. 
Or  to  d^fnusA      9^  With  respect  to  deeds  made  with  an  express  intent  to  de- 
Cro!^Oi!k^''     fraud  purchasers,  the  stat  S7  Elix.  was  particularly  necessary ; 
445.  for  it  is  said  by  TelTCrton  in  S7  Eliz.  that  at  common  law,  no 

*  618  firaud  was  remedied  *which  should  defeat  an  afier-purchase, 

but  that  only  which  was  i^mmitted  to  defraud  a  former  in- 
terest. 
CouauT.  10.  The  mere  continuance  in  possession,  after  the  execii&>o 

Cre.  Ja.  166.   ofthe  conveyance,  if  such  possession  be  eonsidtent    with  the 
(4  Bina.  96S.)  deed,  is  not  in  itself  sufficient  evidence  of  an  intent  to  defraud. 

11.  It  is  not  necessary  that  the  perscm  who  sells  the  lan^ 
should  h^ve  made  the  former  conveyance.    For  it  was  resolved 
in  S  Jac.  that  if  a  father  made  a  lease  by  fraud  or  covin  to  de- 
Burr«u'i        fraud  purchasers,  and  died  ;  and  the  son,  knowing  or  not  know* 
s  Rep.  72;      ^^  ^^  ^^®  \R9LHt  sold  the  land  for  valuable  consideration,  the  pur- 
chaser sHould  avoid  the  lease. 
Kotice  18  1%.  Aldiougfa  the  subsequent  purchaser  should  have  notice  of 

(TrMaMJEUp  ^^^  preceding  fraudulent  conveyance,  yet  he  wiU  be  allowed  Is 
137.)  inralidate  it 

so.  in  fee,  makes  a  fraudulent  conveyance,  to  the  intent  to  deceive 

purchasers  against  the  stat.  27  Eliz.  and  continues  in  posses- 
sion, and  is  reputed  owner ;  B.  enters  into  discourse  wi A  A.  for 
tbe  purduise  of  it,  and  by  accident  gets  notice  of  the  fraudmlent 
conveyance,  and  notwithstanding  concludes  with  A.,  ^  and  fakes 
assurance  of  him.  In  this  case  B.  should  aYoid  the  fraaduleBl 
conveyance  by  the  said  act,  notwithstanding  his  notice  :  for  the 
Cow.  R.  act,  by  express  words,  made  the  fraudulent  conveyance  void,  as 
''^  '*  to  a  purdiaser  :  and  forasmuch  as  it'was  within  tbe  express  poN 

view  of  the  a<Tt,  it  ought  to  be  taken  and  expounded  in  suf^ires- 
sion  of  fraud. 

Bullock,  ^'  **•  ®^®  Bullock  made  a  fraudulent  estate  of  his  land  witlw 

5  Rep.  so.     the  stot.  87  Elie.,  and  afterwards  offered  to  sell  it  to  Standcn. 

Before  assurance  thereof,  Standen  had  notice  of  the  fraudulent 

conFeyanoe,  and  notwithstanding  proceeded  and  took  hb  assur- 

*  SI 9         ance  *of  BuliocljE.     tt  was  agreed  that  Standen  should  aroid 

the  fraudulent  conveyance ;  for  the  notice  of  the  purchaser  eooU 

(1)  A  deed  frauduleat  ai  to  creditors,  cannot  be  avoided  bj  a  cnditor 
wbote  claim  it  lUegaL    Alexander  v.  Gould,  1  Mau.  Rep.  165. 
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not  make  that  good,  wUch  an  act  ol  parliament  made  Toid  as  to 
him ;  and  true  it  was,  qwfd  non  dee^^r  ftii  icU  se  decipi.  But 
in  this  case  ihe  purchaser  was  not  deceived ;  for  the  fraudulent 
c(Miveyance,  whereof  he  had  notice,  was  void,  as  to  him,  by  the 
said  act,  and  therefore  should  not  hurt  him :  nor  was  he,  as  to 
that,  in  any  manner  deceived. 

16.  When  the  Judges  were  first  called  upon  to  expound  these  tooTeyaJot*. 
)  statutes,  they  appear  to  have  considered  all  voluntary  convey*  void  agmiiiiic 
Ranees,  that  is,  all  conveyances  not  founded  on  a  pecuniary  or  ^'•^**''- 
'  other  valuable  con«deration  as  fraudulent,  and  consequently 
void  against  actual  or  future  creditors. 

16.  Thus  where  A.  having  lands  as  heir  to  his  father^  cove-  Apharryr. 
nanted  for  natural  love  and  affection  to  stand  seised  to  the  use  of  cr^^^^'"' 
himself  for  life,  remainder  to  his  first  son  in  taily'&c. ;  he  bav*  350. 

ing  notice  at  the  time  of  a  bond  entered  into  by  his  father  to  B. ; 

an  action  of  debt  was  brought  by  B.  on  this  bond  against  A.  as 

heir ;  and  it  was  held  that  the  conveyance  by  A.  was  fraudulent  ^tt  OeD. 

and  void  against  B.,  as  much  as  a  coaveyance  by  the  father,  tfa<^  s  Atk.  i52. 

original  debtor,  would  have  been.  iVL^       *** 

17.  Lord  Hardwicke  has  said,  that  he  had  scarcely  known  i  Atk.  i& 
one  ca3e,  where  the  person  conveying  was  indebted  at  the  time 

of  the  conveyance,  that  had  not  been  deemed  fraudulent. 

18.  It  appears  however  to  have  been  soon,  established,  that  ^^^^ 
voluntary  conveyances  were  only  void  against  creditors,  where  Orantor  ii 
the  persons  making  such  conveyances  were  indebted  at  the  time ;  J2t\^|^^^^' 
and  that  all  voluntary  conveyances  were  not  void  against  future 
creditors ;  but  only  such  as  were  also  fraudulent  (1)  2  Vara.  324^. 

^19.  Thus  it  is  said  in  a  note  in  Dyer,  that  if  a  man  con*         *  520 
veys  land,  for  the  preferment  of  his  children,  this  shall  be  good»  ^^^"^ 
if  he  was  not  in  debt  at  the  time  :  but  if  he  was  itt  debt,  it  womU  Dyar,  SM  f , 
be  otherwise.  (2) 

«0.  Lord  Hardwicke  has  said,  that  it  is  necessaty,  on  the  *  ^*-  ®'» < 
Stat  IS  Ellz.,  to. prove  that  the  person  making  a  settlement 
was  indebted  at  the  time,  or  immediately  after  the  execution  of 
the  deed.  And  that  where  a  man  has  died  indebted^  who  in  his 
lifetime  made  a  voluntary  settlement,  upon  appUeatioB  to  the 
Court  of  Chancery,  to  mf^ke  it  subject  to  his  debts  as  real  aa- 


^^ 


(1)  A  volantary  conveyance  cannot  be  avoided,  on  the  mere  ground  of  its  b^g 
voiobtaiy,  by  a  creditor,  whose  demand  aceraee  after  the  conveyance.— RusMlV* 
Hammond,  1  Atk.  15.  Ward  v.  ShalleL  9Ves.  18.  Cankittoii  V.  CottolL  17  Ves. 
Jun.386.  HoUowayet.«l.v.  Millard  et.ai.  1  Mad.  Cha.ltep.  414.  Readet.Liv- 
tngston  6t.  al.  3  Johns.  Cha.  Cas.  481.  Parker  y.  Proctor  et^tL  0MaM.  Bep.  39. 
Bminet  v.  The  Bedford  Bank,  1 1  M^ss.  R^.  431 . 

(2)  See  Parker  ▼.  Proctor  et.  al.  9  Mass.  Rep.  390.  Salmon  v.  Bonnet,  1  Conn. 
Jt«p.  S95. 


Lvth  T. 

5  Ves.  384. 
U  Vei.  147. 

Walkei  T. 
Borrows, 
1  Atk.  93. 


VohiiiUry 
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n  Vo.  14.  gets,  the  Court  has  always  denied  it,  unless  it  was  shown  flitt 
<i  j'ohM.  he  was  indebted  at  the  ticHe  the  conveyance  was  executed. 
Cha.  Rep.  2K  It  was  held  by  Lord  Kenyon,  when  M.  K.  that  a  setOe- 
IfeVben  ▼•  ^^^^  ^^^  marriage,  in  favour  of  a  wife  and  chfldren,  by  a  per- 
oiivt,  %  Bro.  son  not  indebted  at  the  time,  was  good  against  creditors,  and 
*•  ^  not  within  the  stat.  IS  Elie.     And  in  another  case  it  was  dc- 

clared  by  Lord  AWanley,  when  M.  R.,  that  to  impeach  a  sctdc- 
ment,  made  after  marriage,  under  the  stat.  IS  Eliz.,  the  has- 
band  must  be  proved  to  have  been  indebted  at  the  time,  to  the 
extent  of  insolvency.  . 

28.  Conveyances  of  this  kind  are  however  rendered  void 
against  commissioners  of  bankrupts,  by  the  statute  I  Ja.  L  ; 
unless  made  upon  the  marriage  of  a  child,  being  of  the  age  of 

consent 
£S.  Voluntary  conveyanfces  arc  in  all  cases  void  against  sab- 

▼^d^a^rt  •cqucnt  btmafide  purchasers,  for  valuable  consideration  ;  for  the 
Parcbawt.  subsequent  conveyance  to  a  purchaser  suflSciently  proves  a 
fraudulent  intent  in  making  the  former  conveyance.  And  al- 
though it  is  Mud  in  Bovey's  case,  that  a  voluntary  conveyance 
was  not  upon  that  account  to  be  reckoned  fraudulent,  or  to  be 
avoided  by  a  purchaser  for  a  valuable  consideration  :  *and  tiSs 
doctrine  has  been  frequently  repeated  ;  yet  there  is  no  case  m 
which  a  voluntary  conveyance,  though  unattended  with  fraud, 
h^s  been  supported  against  a  subsequent  bona  fide  pnrchaaer,  fat 
a  valuable  consideration  ;  but,  on  the  contrary,  such  volantaiy 
conveyances  have  always  been  deemed  fraudulent  and  void,  as 
against  subsequent  purchasers. 

84.  The  plaintiff's  suit  was  to  be  relieved  upon  artides  of 
l^^  7v^  asreement  for  the  purchase  of  land  from  the  defendant'Richaid 
R.  76.            Dean,  who,  before  any  conveyance  m  execution  of  the  articies^ 

had  conveyed  the  premises  by  deed  to  the  defendant,  Roger  Dean 
his  son*  The  Court  with  the  assistance  of  the  Judges,  declar- 
ed that  the  said  deed  so  made  to  Roger  Dean,  being  a  volunta- 
ry conveyance,  and  the  said  Richard  Dean  settling  the  premises 
to  the  jdaintiff  for  valuable  consideration,  the  said  voluntaiy 
conveyance  was  a  fraud. 

85.  Settlements  made  on  a  wife  or  children  after  marriage, 
tmsupported  by  any  other  consideration  but  that  of  love  and  a& 
fection,  being  only  founded  on  a  moral  duty,  are  voluntaiy ; 
and  void  under  the  stat  1 7  Eliz.  as  to  subsequent  purchasen 
for  valuable  conuderation. 


lV«iit  194. 
ft  Vet.  10. 
3Atk.4lS. 

♦  Ml 


Tot.  168. 
Moo.  61S. 
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26.  Thug,  in  the  case  of  Colvill  v.  Parker,  Just.  Tanfield  ^^*y*^*^» 
cited  a  case  in  which  it  was  adjudged,  that  where  a  person,  af-  iss' 

ter  marriage,  voluntarily  assigned  a  lease  for  years,  as  a  join- 
ture for  his  wife ;  and  afterwards  sold  it  to  one  who  had  not  any 
notice  of  this  conveyance ;  it  was  within  the  statute. 

27.  J.    Rcade  being  tenant  for  life,  with  remainder  to  his  M^"a**^' 
daughter  Elizabeth  in  tail ;  they  joined  in  levying  a  fine  to  trus*  Black!  R. 
tees,  in  trust  for  the  father  for  life,  and  after  his  decease  for  the    ^^'^- 
maintenance  of  Elizabeth  and  her  chifdren  during  the  life  of 
ElizabeA,  *and  after  her  death  and  that  of  her  husband,  to  raise  ^ 
portions  for  their  younger  children.    Elizabeth  survived  her  hus- 
band, and  made  a  lease  of  the  premises  for  21  years  at  a  rack 

rent.  Upon  an  attempt  to  annul  this  lease  by  the  daughter  of 
Eliziibeth,  Lord  C.  J.  De  Grey  delivered  the  opinion  of  the 
Court,  that  the  deed  was  only  a  voluntary  conveyance,  within 
the  true  meaning  of  the  stat.  27  Eliz.,  being  founded  only  upon 
a  good,  and  not  upon  a  .  valuable  consideration :  and  therefore 
could  not  be  set  up  against  a  bona  fide  purchaser. 

28.  Although  a  purchaser  has  notice  of  a  voluntary  s^tle-  nouIS*'^"** 
ment,  before  he  purchases,  yet  it  will  not  affect  him ;  and  he  Chapman  r. 
will  be  allowed  to  hold  the  estate  against  the  persons  claiming  ^^^'yi'"^*"*- 
under  such  voluntary  settlement.(l) 

29.  C.  Evelyn,  by  a  settlement  after  marriage,  conveyed  the  Evelro  v. 
premises  in  question  to  trustees,  to  the  use  of  himself  for  life,  Templar, 
remainder  to  trustees,  to  pay  aaannuity  to  his  wiife  for  her  life,  \^^'  ^ 
remainder  to  other  trustees,  to  raise  4,0001.  for  younger  chil- 
dren, remainder  to  his  first  and  other  sons  in  tail,  with  a  pro- 
viso that  it  should  be  lawful  for  C.  Evelyn,  by  deed,  to  revoke 

the  use%  and  sell  the  estate  ;  but  he  covenanted  that  the  money 
to  be  raised  by  die  sale  of  the  lands,  should  be  paid  to  the  trus* 
tees,  to  be  by  them  laid  out  in  the  purchase  of  other-  lands,  to  be 
settled  to  the  same  uses.  J.  Templar  purchased  the  settled  es* 
tate  of  Evelyn,  and  paid  the  purchase  money  to  him.  The  chil- 
dren of  Evelyn,  claiming  under  the  settlement,  filed  their  bill 
against  Templar,  stating  that  he  had  notice  of  the  settlement, 
and  insisting  that  he  ought  to  have  paid  the  purchase  money  to 
the  trustees  not  to  Evelyn.  The  defendant  contended,  that  the 
settlement  being   made    after  marriage,    was  *voluntary  and  *  523* 

fraudulent  as  to  him ;  and  claimed  the  benefit  of  the  statute  27 
Eliz.  Lord  Thurlow  said,  that  although  it  would  have  been 
as  well,  at  first,  if  voluntary  conveyances  had  not  been  thought 
so  little  of,  yet  the  rule  was  such,  and  so  many  estates  stood 
upon  it,  that  it  could  not  be  shaken  ;  and  dismissed  the  bilL 

(1)  Starry  y.  Arden,  1  Johns.  Cfaa.  Bap.  ^61. 
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^%^i'      ^^'  '^'  Manning, by  indenture  dated. in  1T8S,  in  oonnden- 

59°^*  *  tion  of  lore  and  affection  for  his  mother,  sisters,  and  brotW, 
and  for  making  a  provbion  for  them,  conveyed  the  premisea  it 
question  to  trustees,  to  the  use  of  himself  for  life»  remainder  to 
the  use  of  his  mother  for  life,  &c.  Two  years  after,  J.  M»i- 
ning,  in  consideration  of  1,800/.  conveyed  the  premises  toS. 
Otley  in  fee,  and  Otley  had  notice  of  die  settlement  of  1 78S, 
before  payment  of  the  purchase  money,  and  execution  of  the 
conveyance. 

The  question  was,  whether  this  conveyance .  to  Otley,  who 
brought  an  ejectment  for  the  recovery  of  the  premises,  was  good, 
against  the  prior  settlement 

Lord  EllenbOrough  delivered  the  judgment  of  the  court.  He 
said,  as  it  was  found  that  there  was  no  fraud  in  fact  in  tlie  con* 
veyanceof  1783,  the  only  point  for  the  consideration  of  the 
Court  waF,  whether  a  voluntary  conveyance,  without  aay  val- 
uable consideration,  be  not,  according  to  the  legal  con8tractio& 
of  the  statute  27  Eliz.  fraudulent  against  a  subsequent  purchaser 
for  a  valuable  consideration  ;  or,  in  other  wordflj^  whether  in 
such  case  the  law  do  not  presume  fraud,  without  admitting  such 
presumption  to  be  contradicted.  After  stating  all  the  cases,  hit 
.  Lordship  concluded  in  these  words  :  **  Thus  stand  the  authori- 
ties on  both  sides  of  the  question  ;  and  the  weight,  number,  and 
uniformity  of  those  which  establish  the  point  contended  lor,  ou 

«  524  behalf  of  the  plaintiff,  do,  *in  our  opinion,  very  much  preponde* 

rate.  And  as  many  estates  depend  upon  the  rule,  it  caught  not, 
we  conceive,  to  be  shaken.  It  appears  from  a  manuscript  note, 
formerly  belonging  to  Mr.  Justice  CUv^  that  Mr.  Horseman,  in 
the  year  1713,  advised  the  making  of  a  mortgage  of  the  estate 
settled  in  strict  settlement  by  Sir  R.  Anderson,  after  his  mar- 
riage ;  thinking  it  voluntary  and  fraudulent,  as  against  a  pur- 
chaser.  And  the  like  advice  as  that  which  he.  gave  neariya 
century  ago;  probably  had  been  given  before  ;  and  that  it  has 
been  given  since,  and  acted  upon,  we  cannot  doubt ;  as  Lord 

fliDte,  f  29.      Thurlow  was  not  likely  to  have  expressed  lumself  as  he  did  in 
Evelyn  v.  Templar,  unless  he  had  known  that  such  had  frequent- 
ly been  the  case.    Feeling  ourselves  pressed  with  these  authori* 
ties  and  considerations,  we  think  ourselves  bound  to  give  judg« 
^  ment  for  the  plaintiff. 

Much  property  has  no  doubt  been  purchased,  and  many  cxm- 
veyances  settled,  upon  the  ground  of  its  having  been  so  repeated* 
ly  held  that  a  voluntary  conveyance  is  fraudulent,  as  such, 
within  the  stat  27  Eliz.  ;  and  it  is  no  new~  thing  for  the  (3ouTt 
to  hold  itself  concluded,  in  matters  respecting  real  property,  by 
former  decisions^  upon  questions  in  respect  to  which,  if  it  were 
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res  udegroy  they  probably  would  have  come  to  very  different 
conclusions.  And  if  the  adhering  to  such  determinations  is  like- 
ly to  be  attended  with  inconvenience,  it  b  a  matter  fit  to  be 
remedied  by  the  legislature ;  which  is  able  to  prevent  the  mis- 
chief in  future,  and  to  obviate  all  the  inconvenient  consequences 
which  are  likely  to  result  from  it,  as  to  purchases  already  made. 
And  we  cannot  but  say,  as  at  present  advised,  and  considering 
the  construction  put  on  the  statute,  that  it  would  have  been  bet* 
ter  if  the  statute  had  avoided  conveyances  only  *  against  purchas-  ^  Sit 
ers  for  a  valaable  consideration,  without  notice  of  the  prior  con-  y'^itcheU  * 
veyance.  isvet.  lod 

31.  By  the  fifth  section  of  the  stat.  27  Eliz.  it  is  enacted,  j^q^  Convey- 
that  if  any  person  shall  make  any  conveyance  of  any  lands,  wices  with  ^ 
with  a  clause  of  revocation,  at  hb  will  and  pleasure,  of  such  y^ation.* 
conveyance,  and  after  such  conveyance,  shall  bargain,  sell,  de-  ^.  ^^"; 
Ribe,  grant,  convey,  or  charge  the  same  lands  to  any  person  or  g7^«t  isl 
persons  for  money,  or  other  good  consideration,  the  said  first  &''i) 
conveyance  not  being  revoked,  that  the  sud  former  convey- 
ance, as  against  such  bargainees,  vendees,  lessees,  their  heirs, 
successors,  executors,  adminbtrators,  and  assigns,  shall  be  void 
and  of  none  effect. 

S8,  It  was  resolved  in  Twiners  case,  that  if  a  man  has  a       ^^' 
power  of  revocation,  and  afterwards,  to  the  intent  to  defraud  a 
purchaser,  levies  a  fine,  or  makes  a  feofiment,  by  wUch  he  ex- 
tingubhes  his  power,  and  then  bargains  and  sells  the  land  for  a 
valuable  consideration,  the  bargainee  shall  enjoy  it ;  for  as  to 
him,  the  fine  or  feoffment  by  which  the  condition  was  extinct, 
was  void  by  the  said  act ;  and  so  the  first  clause,  by  which  all 
fraudulent  and  covinous  conveyances  are  made  void,  as  to  pur- 
chasers, extends  to  the  last  clause  of  the  act,  namely,  when 
he  who  makes  the  bargain  and  sale  had  power  of  revocation. 
And  it  was  said  that  the  stat.  27  Eliz.  has  made  voluntary  Crou  v, 
estates,'  with  power  of  revocation,  as  to  purchasers,  in  equal  cro*!r.''^80. 
degree  with  conveyances  made  by  fraud  and  covin,  to  defiaud 
purchasers. 

88.  A  man  conveyed  lands  to  the  use  of  himself  for  life,  re-  B^nock,^' 
mainder  to  several  pers<$ns  of  his  blood,  with  a  future  power  of  3  Rep.  b3  b. 
xevocation ;  and  before  the  power  began,  he,  for  a  valuable 
consideration,  bai^ined  and  sold  the  land  to  another  and  hb 
heirs.  *'  It  was  adjudged  that  thb  bargain  and  sale  was  within 
the  ^remedy  of  the  statute  ;  of  which  the  intent  was,  that  all         *  5** 
▼duntary  conveyances,  which  were  originally  subject  to  a  pow*» 
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er  of  rcYOcatiotiy  whether  present  or  future,  should  not 

against  a  purchaser  for  a  yaluable  consideration. 

Tarbaok  t.  34,  j^  power  to  mortgage  an  estate  to  any  extent  is  in  eflfeet 

svarn/sii.    a  power  of  reyocation,  and  will  therefore  render  a  deed   ycMd^ 

as  to  a  subsequent  purchaser.    But  if  no  fraud  be  fonndy  a 

Jenkios  r.       proviso  to  charge  with  a  particular  sum  is  not  mthin  the  stnl- 

1  Uv.  16«.     tite. 

LaTedder  ▼•        35.  j^  power  to  lease  all  or  any  part  of  Ae  lands  for  any 

2  LeT.  i^l    number  of  years,  with  or  without  any  rent,  being  in  effisct  a 

power  of  defeating  the  whole  settlement,  has  been  conaidered  as 
a  power  of  revocation. 

36.  Where  the  power  of  revocation  can  only  be  exeraaed 
with  the  consent  of  persons  who  are  not  nnder  the  contrcd  of 
the  settlor,  the  conveyance  will  not  be  considered  as  within  the 
statute. 
BuiUrv.  ^'^*'  ^^  3o\ai  and  Lady  Maynard,  in  consideration  c^  the 

WaterhouM,  marriage  of  their  son,  and  of  5,0001.  portion  paid  with  his  wife, 
t  j»o«i  94.  covenant^  to  levy  a  fine  df  lands,  wUch  were  the  estate  of  La^ 
dy  Maynard,  to  die  use  of  Sir  John  for  life,  remainder  to  Lady 
M.  for  life,  remainder  to  the  son  and  his  heirs ;  with  a  {Mtm- 
so,  that  it  should  be  lawful  for  Sir  John  and  Lady  M.,  with 
the  consent  of  four  persons,  to  revoke  the  uses.  After  the  deaA 
of  Sir  J.,  Lady  M.  entered  and  sold  some  of  the  lands,  without 
the  consent  of  the  trustees.  It  was  resolved  that  the  settlement 
was  not  fraudulent,  within  the  stat  27  Eliz.,  as  it  could  not 
be  made  to  deceive  a  purchaser.  The  power  of  revocation  not 
beiDg  exercisable  at  the  will  and  pleasure,  such  are  the  words 
of  the  act,  of  the  settlor;  but  was  restrained  by  the  necessity 
^  527  of  obtaining  the  consent  of  four  persons,  ^intrusted  for  Ae  son's 

^wife.  Whereas  in  the  case  mentioned  in  3  Rep.  83  b.  the  con- 
sent seemed  to  be  given  by  a  person  at  the  devotion  of  the  set* 
tlor  and  appointed  by  him. 

38.  Where  a  deed  contains  a  power  of  revocation,   at  tha 

will  and  pleasure  of  the  settlor,  it  is  immaterial  whether  the  con* 

sideration  be  a  valuable,   or  only  a  good  one  ;  for  it  is  eqaal- 

ly   void  as  to  a  subsequent  purchaser.     And  in  an  opinion  of 

Mr.   Booth's  it  is  said,  *^  The  reserving  of  powers  of  revoca- 

OoUect  Jur.   tion  to  the  grantors  or  original  owners  of  the  land,  thoiq;h 

voL  1. 4S6.     checked  by  requiring  the  consent  of  the  trustees,  hath  of  late  beoi 

disused  in  settlements  ;  because  doubts  have  arisen  whedier 

such  settlements  are  not  fraudulent  within  the  statute  of  ST 

Eliz.''    And  now  powers  of  revocation,  sale,  and  exchange^ 

deemed  Pur-  c^re  always  reserved  to  the  trustees. 

sR^^'^sfi  ^^'  ^^h  respect  to  the  persons  who  are  deemed  subsequent 

Kep.80s.    p„,^gjj,^g^„  witiiin  the  Stat  87  EliZo  it  was  lesolvedin  Twine'k 
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caae,  that  bo  purchaser  should  avoid  a  precedent  conveyance) 
made  by  fraud  and  covin,  but  be  who  was  a  purchaser  for  mou- 
ey»  or  other  valuable  consideration.  For  although  in  the  pre- 
amble it  is  said,  for  money  or  other  good  consideration,"  and 
likewise  in  the  body  of  the  act,  yet  these  words  are  to  be  intend- 
ed only  of  valuable  consideration.  And  this  appeared  by  the 
J  clause  respecting  powers  of  revocation  ;  for  there  it  is  said,  for 
^  money  or  other  good  consideration,  paid  or  given  ;  where  the 
word  paid  is  referred  to  money,  and  given  to  good  considera- 
tion ;  which  excludes  all  considerations  of  nature,  or  blood,  or 
the  like,  and  were  to  be  intended  only  of  valuable  considerations, 
which  might  be  given. 

40.  A  mortgagee  is  a  purchaser  within  the  stat.  27  Eliz., 
and  may  therefore  avoid  a  prior  fraudulent  conveyance. 

*4l.  R.  Emery  conveyed  the  premises  in  question,  without         *  5S8 
any  consideration,  to  the  use  of  himself  for  life,  remainder  to  his  y.^EjJJJ^ 
wife  for  life,  remainder  to  their  issue  in  tail.     Three  years  af-  Cewp.  279. 
ter,  Emery  mortgaged  the  premises  for  7001.  to  a  person  who 
had  notice  of  the  settlenpient.     In  an  ejectment,  the  question 
was,  whether  the  mortgagee  should  avoid  the  settiement  as  fraud- 
ulent, under  the  stat.  27  Eliz.     It  was  contended*  1^'  That  the 
statute  only  related  to  purchasers,  and  that  a  mortgagee  was  not 
a  purchaser.     2^.  That  the  niortgagee  had  notice ;  and  no  pre- 
tence or  circumstance  of  fraud  appeared.     The  settlement  was 
three  years  prior  to  the  mortgage,  therefore  could  not  have  been 
made  with  a  view  to  defeat  it. 

Lord  Mansfield  said,  there  was  no  doubt  but  that  a  mortga- 
gee was  a  purchaser.  And  as  to  the  point  of  notice,  that  made 
no  difference  ;  because  it  was  of  a  conveyance  made  void  by  the 
statute. 

42.  A  lessee  at  a  rack  rent  is  h  purchaser  within  the  stat  27  ^°^*^ri£^' 
Eliz. ;  and  in  the  case  of  Goodright  v.  Moses  this  point  was  ad- 
mitted.    But  in  the  case  of  Upton  v.  Bassett  it  was  held,  that 

where  a  person  made  a  lease  without. receiving  any  fine,  or  re- 
serving any  rent)  the  lessee  was  not  a  purchaser  within  the  stat. 
27  Eliz.  and  therefore  could  not  avoid  a  precedmg  voluntary 
conveyance.  -  . 

43.  Where  the  price  is  inadequate  in  a  considerable  d^ree,    ' 

Or  where  an  apparent  inadequacy  of  price  is  coupled  with  other  ,j^.^  ,^ 
Gircumstances,  indicating  a  fraudulent  collusion  between  the  3  R^p.  83  6.  * 
purchaser  and  the  vendor,  to  avoid  a  preceding  conveyance ;  a  ^  J' . 
purchaser  under  such  circumstances  will  not  be  entitied  to  the  Cowp.  705^ 
protection  of  the  statute. 

44.  The  consideration  of  marriage  is  sufficient  to  establish  a  £r^°^^/' 
subsequent  conveyance,  and  to  reader  a  previous  one  fraudulent  giia.  b«.  f^. 

You  iV.  88 
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«  529  and  void,  as  against  Boch  *8ecoiid  couYeyi^nce.  (1)     But  a  set* 

Martin  ▼.  tlemeot  upon  a  wife  after  marriage,  or  upon  cbildren,  will  not 
s«amorii,  avoid  a  preceding  conveyance,  unless  it  is  made  in  pursuance 
170. 1  Kb'      of  articles  entered  into  before  marriage. 

Eq.'sss.  Cro.  45.  The  Statutes  13  &  S7  Eliz.  only  avoid  voluntary  con« 
VoTootary  Teyances,  as  against  creditors  and  subsequent  purchasers  ;  and 
CoaT«faac0  theref(Mre  the  persons  making  voluntary  or  fraudulent  and  covin- 
Uie  PafueL  ^^^  conveyances,  and  all  those  claiming  under  them,  are  as  much 
bound  by  such  conveyances,  as  if  these  statutes  had  not  been 
made.  (2) 
Raadv.  46.  A.  made  a  voluntary  conveyance  to  B.,  and  afterwards  a 

N«ii!*foi.  mortgage  of  the  same  lands;  the  first  deed,  on  a  trial  at  law, 
was  found  fraudulent ;  B.  exhibited  his  bill  to  redeem  the  mcHt- 
gage.  It  was  decreed,  that  though  the  deed  to  B.  was  fraudu- 
lent, quoad  the  mortgage,  yet  it  was  good  as  to  the  equity  of  re- 
demption, and  would  pass  it ;  for-  a  voluntary  deed  is  good 
against  the  party  that  makes  it^  and  hb  heirs, 
anu,  f  94.  47,  Iq  the  case  of  Leach  v.  Dean  the  Court  declared,  that  as 

to  the  voluntary  conveyance,  the  same  was  not  thereby  impeach* 
ed,  as  between  the 'father  and  son,  for  any  advancement^  or  any 
other  thing  thereby  settled,  on  the  said  son  ;  other  than  making 
the  said  articles. 
to^ubMqueiit      ^'  ^  voluntary  deed  cannot  be  defeated  by  a  subsequent 
▼oivntary       Voluntary  deed.    And  it  has  been  stated,  that  where  there  are 
antl  c.  f  .       ^^^  voluntary  conveyances  of  the  same  land,  the  first  will  pie- 
1 49.*  vaiL(S) 

ciareriDff  ^        ^*  ^*  ^^^^  ^  voluntai^  settlement  of  lands  in  trust  for  his 
2  Vera.  473i   grandson  and  his  heirs  ;  some  years  after,  he  made  another  toI* 
1  Ab.  Eq.U.  nQti^py  settlement  of  the  same  estate,  to  the  use  of  his  eldest «»: 
for  life,  remainder  to  his  first  and  other  sons  in  tail ;  and  by 
*  590  *will  gave  a  considerable  estate  to  his  grandso|i.     Jt  was  prov- 

ed that  A.  always  kept  the  first  settlement  in  his  custody,  aad 
never  published  it,  but  it  was  found  after  his  death  amongst  Us 
waste  papers ;  and  the  after  deed  was*often  mentioned  by  him, 
and  he  told  the  tenants  that  his  eldest  son  was  to  be  th^  land- 
lord, after  bis  death ;  yet  the  bill  was  dismissed,  as  to  any  re- 
lief against  the  first  deed.  The  decree  was  affirmed  in  parlia- 
ment. 

tflTwuik  *'         61-  A  voluntary  settlement  is  also  good  against  a  subsequent 
will,  because  neither  of  them  are  founded  on  a  valuable  coniBide* 

ration. 

»         .  _ 

(1)  See  Sterry  v.  Arden,  1  Johns.  Cha.  Rep.  S61. 

(9)  Driiikw«l«rv,Driiikwater»  4  Maai.  Rep.  357.  Orfwrne  ▼.  Mona^  7  Jofaaa. 
Rap.  161.  Hartley  v.  McAnulty,  Chuith  v.  Ciuiich,  4  TeaieBi  9S.  980.  RcklMit  ▼• 
Caautor,  5  Binn.  109.    Simon  ▼.  Gibeon,  1  Teatea,  S91. 

(3)  SesBovfkta  V.  0aiud,4Muii£Rep.  475  pL  5. 
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58.  A  person  who  was  cestui  que  truH  of  a  term,  by  a  little  Jill^w  ▼. 
'  scrap  of  paper  at  an  ale-house,  but  under  hand  and  seal,  settled  i  v^raTiob. 
the  term  on  the  plaintiffs,  to  pay  his  debts ;  and  gave  them  the 
surplus.  Afterwards,  being  dissatisfied  with  this  settlement, 
vhich  he  had  delivered  to  a  creditor,  he  devised  the  term,  by 
will  in  writing,  to  his  half  brother,  subject  to  the  payment  of 
.his  debts.  The  question  was,  whether  the  deed  or  will  should 
prevaiL 

Lord  Nottingham  held,  that  there  was  no  colour  for  setting 
the  deed  aside,  to  make  way  for  the  will :  that  if  a  man  improv- 
idently  binds  himself  up  by  a  voluntary  deed,  and  does  not  re- 
serve a  liberty  to  himself,  by  a  power  of  revocation  ;  the  Court, 
of  Chancery  will  not  loose  the  fetters  he  has  put  upon  himself 
but  he  must  lie  down  under  his  own  folly.  For  if  you  would  ' 
relieve  in  such  a  case,  you  must  consequently  establish  this  pro- 
position, viz.  that  a  man  can  make  no  voluntary  disposition  of 
his  estate,  but  only  by  his  will ;  which  would  be  absurd. 

5S.  In  a  suksequent  case  Lord  Hardwieke  held,  that  a  volun-  Bou^ton  r. 
tary  deed,  kept  by  a  person,  and  never  cancelled,  could  not  be  f  ^J^*^*** 
set  aside  by  a  subsequent  wilL 

*54.  There  is  a  proviso  in  the  stat  13  Eliz.  $  6.  that  the  *  5S1 

act  shall  not  extend  to  any  estate  or  interest  in  lands  made  up-  ^f^^'"^  ^^ 
cm  good  consideration  and  ftona  fide  lawfully  conveyed  or  as-  De^dbmade 
sured  to  any  person,  not  having  at  the  time  of  such  conveyance  ^sood  Coa- 
any  notice  of  such  covin,  fraud,  or  coUusion.     And  in  the  stat 
37  Eliz.  there  is  also  a  proviso,  (§  4.)  that  the  act  shall  not  ex- 
tend ~  to  make  void  any  conveyance,  assignment  of  lease,  as- 
^    surance,  grant,  charge,  lease,  estate,  or  interest,  in  any  lands^ 
&c.  made  upon  good  consideration,  bona  Jide^  to  any  person  or 
persons,  bodies  politic  or  corporate. 

55.  In  consequence  ot  these  provisoes,  deeds  made  for  a  pe- 
cuniary consideration,  or  in  consequence  of  any  stipulations 
which  are  beneficial  and  valuable  to  the  grantor,  the  word  good 
in  these  provisoes  meaning  valuable,  are  not  within  these  acts ; 
and  cannot  therefore,  be  impeached,  either  by  creditors,  oi' sub- 
sequent purchasers. 

56.  John  Hammerton  being  seised  in  fee  of  an  estate  charg-  Roe  t 

ed  with  an  annuity  of  501.  to  his  mother,  and  having  two  ^^wut^R. 
brothers,  and  being  about  to  be  married,  prevailed  on  his  mo-  356. 
^her  to  relinquish  her  security  upon  th^  whole  estate,  and  take 
a  security  upon  part :  a  settlement  was  made  accordingly,  by 
which  the  estate  was  limited  to  John  for  life,  remainder  to  Mr 
first  and  other  sons  by  that  marriage  in  tail  male,  remamder 
to  the  next  brother  in  tail  male,  remainder  over.  And  the 
questbn  was,  whether  the  remainder  to  the  next  brother  of  John 
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was  voluntary.  TEe  Court  held  that  it  was  not  volttntary,  be- 
cause the  mother  must  be  presumed  to  have  stipulated  for  die 
limitation  to  her  second  son,  as  the  price  of  her  relinqniibiqg 
her  security  upon  the  whole  estate,  and  taking  a  new  security 
upon  part. 

*57.  Marriage  being  considered  as  a  valiiiable  consideration, 
deeds  made  previous  to,  and  in  consideration  of  an  intended  mar- 
riage, have  been  always  held  good  within  these  provisoes,  and 
not  impeachable  by  creditors,  or  subsequent  purcha6ers.(l) 

58.  A  person  having  an  estate  in  reversion  in  a  copyhold, 
surrendered  it  to  his  eldest  son  in  tail,  in  order  that  his  son, 
coming  in  as  a  purchaser,  should  pay  a  smaller  fine.  After- 
wards  the  father,  on  a  treaty  of  marriage  between  his  son  and 
B.,  told  B.'s  friends  that  this  c6pyhold  was  so  settled ;  and 
the  marriage  was  had,  and  a  portion  of  20002.  paid  with  B. 
Some  time  after,  the  father  settled  the  copyhold  on  a  second 
wife. 

Lord  Cowper  decreed  that  the  surrender  to  the  son  was  good ; 
for  though  it  was  at  first  voluntary,  yet  upon  the  treaty  of  the 
marriage  it  was  a  principal  inducement,  therefore  became  val- 
uable ;  and  ought  to  be  considered  as  if  it  had  then  been  sur- 
rendered to  the  son. 

59.  Though  a  settlement  be  executed  after  marriage,  yet  If 
it  be  made  in  pursuance  of  an  agreement  entered  into  before 
marriage  ;  or  in  consideration  of  an  additional  portion  ;  it  will 
be  as  good  as  if  made  before  marriage. 

60.  The  defendant's  father,  some  time  after  marriage,  in 
consideration  of  an  additional  portion  of  1001.  paid  by  his  wife's 
mo&er,  settled  an  estate  of  1002.  a  year  on  himself  for  life,  re- 
mainder to  his  first  and  other  sons,  &c. ;  and  the  mother  of 
the  defendant's  father,  having  an  interest  in  the  estate,  joined 
with  him  in  the  conveyance.  Thirteen  years  after,  the  fiitfaer 
mortgaged  the  estate  to  the  plaintiflT,  wilii  the  usual  covenants, 
and  died. " 

Lord  Talbot  said,  the  questicm  was,  whether  this  *was  a 
voluntary  conveyance  or  not.  And  it  would  be  very  bard  to 
eall  this  a  fraudulent  settlement,  since  it  was  in  consideration 
of  a  marriage  had,  and  of  an  additional  portion  paid  by  the 
wife's  relations;  which  could  not  be  called  voluntary  against 
a  mortgage  made  tUrteen  years  after. 

61.  R.  Williams  made  a  settlement,  in  consideration  of  a 
marriage  already  had,  and  of  a  portion  of  1 ,0002.  paid  to  him 
by  his  wife's  brother:  the  husband  became  a  bankrupt^  and  the 


(1)  Tunno  v.  Trezevant,  2  Pesaus.  Gha.  Rep.  264. 
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■question  was,    whether  this  settlement  was  good   against  bis 
creditors. 

Lord  Hardwicke  said,  it  was  admitted,  if  a  settlement  was 
made  before  marriage,  though  without  a  portion,  it  was  good ; 
'for  marriage  itself  was  a  consideration.  And  it  was  equally . 
good,  if  made  after  marriage,  provided  it  was  upon  payment  of 
money  as  a  poi^tion ;  or  an  additional  sum  of  money,  or  even 
an  agreement  to  pay  money,  if  the  money  was  afterwards  paid, 
pursuant  to  the  agreement.  This  was  allowed  both  in  law 
and  equity  to  be  sufficient  to  make  it  a  good  and  valuable 
settlement.     Decr^d  a  good  settlement  against  the  creditors. 

62.  In  a  subsequent  case  Lord  Hardwicke  said,  that  a  settle-  stiieman  ' 
ment,  though  made  after  marriage,  yet  being  in  consideration  Asbdown^s 
of  a  portion  which,  for  any  thing  that  appeared,   was  paid  at  ^^'  ^^^* 
the  time,  could  not  be  impeached  by  subsequent  creditors.  (1)       HiitoD^sVes. 

63.  Where  a  wife  joins  with  her  husband  in  destroying  the   ^^^• 
settlement  made  on  her  marriage,  and  a  new  settlement  is  made, 
such  new  settlement  will  be  good  ;  though  a  better  provision  is 
made  for  the  wife  and  children  than  was  contained  in  the 
original  settlement.  a   it     r 

64.  Sir  R.  Bell  on  his  marriage  settled  certain  lands  on  him-  z  Ler.  7o/  * 
self  for  life,  remainder  to  his  wife  for  *her  jointure,  remainder  *  534 
to  the  first  and  other  sons  of  the  marriage,  &c.     Sir  R.  Bell 

having  afterwards  contracted  debts,  and  there  being  no  issue, 
his  wife  joined  him  in  a  fine  of  the  settled  estates,  and  they 
were  sold.  Sir  R.  B.  covenanted  to  stand  seised  of  other  es» 
tates  to  the  same  uses  as  those  contained  in  the  settlement.  It 
was  resolved  by  Lord  Hale  and  the  other  Judges,  that  the  se- 
cond settlement  was  good,  and  valid  against  subsequent  credi- 
tors ;  for  the  old  settlement  being  destroyed,  and  the  new  one 
made  the  same  day^  an  agreement  by  the  husband  to  make  the 
.  new  settlement,  in  consideration  of  the  wife^s  having  joined  in 
the  fine,  to  destroy  the  old  settlement,  would  be  presumed.  And 
this  consideration  should  extend  to  the  limitations  in  the  new 
settlement ;  although  the  estates  comprised  in  the  new  settle- 
ment were  nearly  double  the  value  of  those  contained  in  the 
old  one. 

65.  Lord  Kenyon,  when  M.R»  held  that  where  a  husband,  oiiJeTBro. 
after  marriage,  conveyed  an  estate  to  trustees,  for  the  separate  R.  9. ' 

use  of  his  wife,  the  covenants  by  the  trustees  to  indemnify  the 
husband  against  the  debtd,  which  the  wife  might  contract  after 
the  separation,  was  a  valuable  consideration ;  and  therefore  that 

(1)  See  Reade  y.  Livmgston,  3  Johns.  Cha.  Rep.  494. 
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tbe  settlement,  though  made  after  the  debt  dae  to  the  plaiitfiff 
vfBB  contracted,  was  good  against  him. 
CadogasT.         ^g^  n  ^^g  ]^^]j  |j^  ^  modem  case  that  a  settlement,  made 

Cowp.4dC  before  marriage,  in  consideration  of  the  marriage,  and  of  a  coor 
siderable  marriage  portion,  by  a  person  who  was  indebted  at 
tbe  time,  was  good  against  creditors. 

c^^dT  *ti*        ®'*  '°  ^®  ^^^  ^^ settlements  made  before   marriage,   there 
of  Marriage    has  been  a  considerable  difference  of  opinion  respectiiig  the 
extendi.         extent  to  wbich  the  condderation  ♦of  marriage  ought  to   be  c«r- 
^^^  ried  :  it  being  settled  that  a  deed  ma;  be  fraudulent  as  to  one 

person,  and  good  as  to  another.     In  some    cases  it  has  bee^ 
held,  that  the  consideration  of  marriage  extends,  not  on) j  to  the 
estates  limited  to  the  husband  and  wife  and  their  issue,   but  aba 
to  the  estates  limited  to  any  branch  of  the  husband^s  family. 
,    . .  68.    Thus  where  a  person,  in  consideration  of  the  marriage 

Kemis,  Hard;  of  his  SOU,  and  of  2,0002.  marriage  portion,  settled  the  prenu- 
^^^*  ses  to  the  use  of  himself  for  life,  remainder   to  bis  son   and  tbe 

heirs  of  his  body  by  that  marriage,  remainder  to  the  heirs  of  the 
body  of  his  son  by  any  other  wife  ;  it  was  contended  that  this 
last  limitation,  not  being  within  the  consideration  of  the  mar- 
riage settlement,  was  voluntary,  and  therefore  ?oid  against  sub- 
sequent purchasers.  But  Lord  Hale  said,  that  the  considera- 
tion of  the  marriage  and  marriage  portion  would  run  through 
all  the  estates  raised  by  the  settlement^  though  the  marriage 
was  not  concerned  in  them,  so  as  to  make  them  good  against 
purchasers,  and  to  avoid  a  voluntary  conveyance. 
,„^.^  69.  So  where  a  person  covenanted,  in  consideration  of  tbe 

White  r*  .  i.  t .        * ,  ,  . 

Stringer,  2  mamage  of  his  eldest  son,  and  a  mamage  portion^  to  settle 
Ley.  10&.  lands  on  him  in  tail,  remainder  to  Us  second  son  ;  it  was  held 
that  the  consideration  extended  to  tbe  second  son  ;  and  there- 
stro^,  2  P.  fore  that  the  settiement  was  not  fraudulent  against  creditors. 
Wmi.  246.  70.  On  the  other  hand  there  are  several  cases  where  the  coa- 
Ball  T.  Barn- sideration  of  marriage  has  only  been  allowed  to  extend  to.  the 
Cha.  n?.^  ^  immediate  objects  of  the  settlement,  and  not  to  any  remote  ones. 

Stapiehill  T     *^**^  **  ^  ^^  ^^  ^^   Macclesfield  in  10  Mod.   634,   that 

Bally,  Id.  *    where  there  is  a  marriage  portion  and  settiement,  that  part  of 

J^^'  ^^  *^  settlement  only  which  belongs  to  the  wife,  and   ^children  by 

^^^  that  wife,  can  be  esteemed  to  b^  founded  upon  the  con^ideraticMi 

fP.  Wfflt.       of  that  marriage  ;  for  it  was  absurd  to  imagine  that  the  frienda 

of  the  wife  should  be  supposed  at  all  concerned  about  the  remote 

uses  ot  the  settiement,  upon  persons  to  whom  they  were  entire 

aate,  I  68.      strangers.     And  as  for  the  case  of  Jenkins  v.  Kemis,  it  ought 

not  to  be  understood  in  so  absurd  a  sense  as  that  came  to :  the 

meaning  of  the  case  was  no  more  than  this ;  that  a  father, 

where  he  makes  a  marriage  settlement  up<Ni  one  son>.  has  such 
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a  ffl&r  and  justifiable  opportunity  offered  him  pf  providing  for 
bis  other  chUdren,  as  that  if  he  thinks  fit  to  lay  hold  upon  and 
embraee  it,  by  inserting  in  the  settlement  provisions  for  them, 
such  provisions  shall  never  be  deemed  fraudulent,  and  as  such 
set  aside  in  favour  of  creditors. 

71.  In  another  case  Lord  King  has  said,  that  where  a  set-  ^*^^'^* 
tlement  was  made  by  the.  father,  or  other  lineal  ancestor,  in  con-  9  Mod.  iss. 
sideration  of  the  marriage  of  his  son,  in  such  case  all  the  remain* 

ders  limited  to  his  children  and  their  posterity  were  within  the 
consideration'  of  the  settlement.  But  where  it  was  made  by  a 
brother,  or  other  collateral  ancestor,  on  his  marriage,  there, 
after  the  limitations  to  his  own  issue,  all  the  remainders  limited 
to  his  collateral  kindred  were  voluntary,  and  not  within  the  con- 
sideration of  the  marriage  settlement 

72.  There  is  one  case  in  which  a  conveyance,  founded  on  a  ?*"^t?*"* 
moral  consideration  only,  has  been  held  good  against  a  subse-  on  bar  Chii- 
quent  purchaser;  namely,   that  of  a  widow  making  a  settle-  ^^"' 
ment  on  her  children  previous  to  her  marrying  a  second  bus-  cha.  Rep.' 
band.  ««•) 

73.  Thus  where  a  widow,  who  bad  two  children,  by  articles  ^rf^f**     ' 
previous  to  her  second  marriage,  with  the  ^consent  of  her  in-  1  Atk.s65. 
tended  husband,  settled  her  estate  upon  her  two  children*    The  ^^7 
husband,  and  wife  afterwards  mortgaged  the  estate  to  a  person 

who  had  notice  of  the  settlement 

Lord  Hardwicke  said,  the  question  was,  whether  the  articles 
were  for  a  valuable  consideration,  and  binding ;  or  ought  to  be 
considered  as  voluntary  and  firaudulent,  with  respect  to  subse- 
quent creditors,  or  purchasers.  And  if  he  was  to  lay  it  down 
as  a  rule  that  such  articles  were  not  binding,  it  would  become 
impossible  for  a  widow,  on  her  second  marriage,  to  make  any 
certain  provision  for  the  issue  of  a  former ;  and  the  second  bus* 
band  might  then  contrive  to  defeat  the  provision  made  for  those 
children.  He  therefore  decreed,  that  the  articles  ought  not  to 
be  considered  as  voluntary ;  for  there  were  reciprocal  consider- 
ations, both  on  the  part  of  the  husband  and  the  wife  ;  and  the 
mortgagee  had  notice  of  the  articles. 
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♦  5S9 


BY  the  common  law,  every  deed  took  place  according 
to  the  priority  of  its  date  or  delivery  \  in  consequence  of  which, 
purchasers  and  mortgagees  were  frequently  defrauded  by  means 
of  prior  conveyances,  with  which  they  were  unacquainted. 

2.  To  remedy  this  inconvenience,  in  certain  parts  of  the 
kingdom,  several  acts  of  parliament  have  been  made,  called  the 
Register  Acts.  The  first  of  these  is  the  statute  2  &  S  Ann.  c* 
4.  by  which  it  is  enacted,  ^^  That  a  memorial  of  all  deeds  and 
conveyances  which,  after  the  29th  day  of  Sepjtember  1704^  shall 
be  made  and  executed,  of  or  concerning,  and  whereby  any  hon* 
ours,  manors,  lands,  tenements,  or  hereditaments  in  the  west 
riding  of  the  county  of  York,  may  be  any  way  affected,  in  lav 
or  equity,  may,  at  the  election  of  the  party  or  parties  concerned, 
*be  registered.  And  that  every  such  deed  or  conveyance  that 
shall  at  any  time  after  the  said  day  be  made  and  executed,  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser, or  mortgagee,  for  valuable  consideration,  unless  such 
memorial  thereof  shall  be  registered,  as  by  this  act  is  directed, 
before  the  registering  of  the  memorial  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim." 

3.  By  the  seventh  section  it  is  enacted,  **  That  all  and  every 
memorials  so  to  be  entered  or  registered,  shall  be  put  into  writ- 
ing in  vellum,  or  parchment,  and  directed  to  the  register  of  the 
said  ofSce  ;  and  in  case  of  deeds  and  conveyances,  shall  be  un- 
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^er  the  hand  and  seal  of  some  or  one  of  the  grantors,  or  some  or 
one  of  the  grantees,  his  or  their  guardians  or  trustees,  attested 
by  two  witnesses,  one  whereof  to  be  one  of  the  witnesses  to  the 
execution  of  the  deed  or  conveyance  mentioned  in  such  memo* 
rial.'' 

4.  By  the  8tb  section,  it  is  flirther  enacted,  **  That  eyery 
memorial  of  any  deed  or  conveyance  shall  contain  the  day  of  the 
month  and  the  year  when  such  deed  or  conveyance  bears  date, 
and  the  names  and  additions  of  all  the  parties  to  such  deed  or 
conveyance,  and  of  all.  the  witnesses  to  such  deed  or  conveyance, 
and  the  places  of  their  abode,  and  shall  express  or  mention  the 
honours,  manors,  lands,  tenements,  and  hereditaments  contained 
in  such  deed  or  conveyance,  and  the  names  of  all  the  parishes, 
townships,  hamlets,  precincts,  or  extra- parochial  places,  within 
the  said  west  riding,  wherein  any  such  honours,  &c.  are  lying 
cr  being,  that  are  ^ven»  granted,  conveyed,  or  any  way  affect* 
ed  or  charged,  by  any  such  deed  or  conveyance,  in  such  manner 

as  the  same  are  expressed  or  mentioned  in  such  deed  or  *con-  ^^ 

veyance,  or  to  the  same  effect.  And  that  every  such  deed  or 
conveyance,  of  which  such  memorial  is  jso  to  be  reg^tered  as 
aforesaid,  shall  be  produced  to  the  said  register,  or  hbdeputyi 
at  the  time  of  entering  such  memorial,  who  shall  indorse  acer« 
tificate  on  every  such  deed  or  conveyance,  and  therein  mention 
the  certain  day,  hour,  and  time,  on  which  such  memorial  is  so 
entered  and  registered,  expressing  also  in  what  book,  page,  and 
number  the  same  is  entered ;  and  that  the  sud  register,  or  his 
deputy,  shall  sign  the  said  certifi<?ate,  when  so  indorsed* 

5.  By  the  16th  section  it  is  provided,  that  this  act  shall  not 
extend  to  any  copyhold  estates,  or  to  any  leases  at  rack  rent, 
or  to  any  lease  not  exceeding  twenty-one  years,  where  the  ac- 
tual possession  and  occupation  goeth  along  with  the  lease. 

6.  By  the  stat  6  Ann.  c.  85.  similar  regulations  are  made 
ibr  registering  all  deeds  and  conveyances  that  may  affect  any 
honours,  manors,  &c«  in  the  east  riding  of  the  county  of  Yorl^ 
or  the  town  and  county  of  the  town  of  Kingston-upon*Httll,  with 
the  same  exception  of  copyholds  and  leases  ;  and  by  the  18ib 
section  of  this  statute,  it  is  enacted,  that  every  .enrolment  of  a 
deed  of  bargain  and  sale  in  the  said  register  office^  shall  be 
deemed  and  adjudged  to.be  the  entering  a  memorial  tbere<tf  pur* 
iuant  to  this  act,  and  shall  have  the  same  force  and  effect  upon 
the  estate  therein  mentioned,  in  relation  to  all  subsequent  deeds, 
as  if  a  memorial  of  such  enrolled  deed  had  been  denterf  d  in  the 
said  register  office. 

7.  By  the  stat  7  Ann.  c.  20.  simQar  regulations  are  made 
for  registering  all  deeds  and  conveyances  that  ipay  affect  any 

Vol.  IV.  89 


$70  TUle  XXXIL  Deed.  Ch.  xxvui.  §  7— IS. 

honours,  manors,   &c,  in  the  county  of  Middlesex,  with   a  pro- 
Tiso,  (§  n.y  that  the  act  shall  not  extend  to  copyholds  or  leases 
♦  541  at  rack  rent,  or  *leaBe8  not  exceeding  21  years,  where  the  pos- 

session goes  with  the  lease,  or  to  any  chambers,  m  Serjeant's 
Inn,  the  inns  of  Court,  or  Inns  of  Chancery. 

8.  This  statute  does  not  extend  to  messuages,  lands^  or  tene- 
ments in  the  City  of  London. 

9.  By  the  stat.  7  Geo.  II.  c.  6.  similar  regulations  are  made 
for  registering  all  deeds  and  conveyances,  that  may  affect  any 
honours,  manors,  &c.  in  the  north  riding  of  the  county  of  York  ; 
with  the^same  exception,  as  to  copyholds  and  leases,  as  in  the 
former  statutes.  ( 1 ) 

10.  By  the  22d  section  of  this  last  statute,  reciting  that 
deeds  had  often  been  destroyed  by  fire  and  other  accidents,  it  is 
enacted,  that  any  person  having  or  claiming  title  to  any  hon- 
ours, &c.  in  the  said  north  riding,  may  register  at  full  length 
in  the  said  register  office,  all  deeds,  writings,  and  conveyances  ob- 
der  which  such  title  shall  be  claimed,  and  that  all  copies  of  such 
entries  and  enrolments  of  such  deeds,  &c.  signed  by  the  regis- 
ter or  his  deputy,  shall  be  good  evidence  of  such  deeds,  &c.  de- 
stroyed by  fire  or  other  accident ;  and  by  the  24th  section  itii 
enacted,  that  every  such  enrolment  shall  be  deemed  to  be  the  en- 
try of  a  memorial  thereof  pursuant  to  this  act,  and  shall  have 
the  same  force  and  effect  in  relation  to  all  subsequent  deeds. 

11.  The  effect  of  these  acts  is  merely  to  render  a  prior  unre- 
gistered deed  fraudulent  and  void,  as  to  a  subsequent  deed, 
whereof  a  memorial  has  been  duly  registered  ;  so  that  a  purchas- 
er or  mortgagee  can  only  be  affected  by  a  deed  duly  registered, 

•  542  of  which  he  ^maj    have  notice  by  examining  the  register ;  and 

not  by  any  other  deed  whatever. 
An  appoint-        12.  The  words  of  these  acts  being,  all  deeds  and  conveyance^ 
reguttKd.       extend  to  every  species  of  deed  or  instrument,  by  which  lands 
may  be  conveyed  or  affected ;  and  therefore  an  appointment,  un- 
der a  power,  is  considered  as  a  conveyance  within  the   roister 
acts:  and  if  not  registered,  will  be  postponed  to  a  subsequent 
mortgage  duly  registered. 
Scrafton  v.         1 3.  The  plaintiff  came  into  couj^  under  a  mortgage  deed  dat* 
^vltJiiZ,      ^^  ^^  September  1749,  to  be  paid  6001,  advanced  by  him  to 
Thomas  Robertson,  and  interest ;  or  to  have  the  estate  sold,  and 
to  be  paid  thereout.     The  objection  thereto  was,  that  Robertsoa 
had  no  power  to  convey  to  the  plaintiff,  because  he  had  before 
properly  appointed  the  premises  for  the  benefit  of  others :  for 


<1)  W^ilU  of  land  may  be  registered  under  these  acts.  Vide  Tit.  38.  c.  1. 
Wills  of  Land  in  Pennsylvania,  when  recorded  in  the  Register  Office,  becons 
notice  to  a  pim^aser.     Lenee  of  WiUii  y.  Bucher,  2  Binn.  455. 
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that,  bj  deed  and  fine  in  1742,  this  estate  was  settled  to  tbe  use 
of  him  and  bis  wife»  and  afterwards  to  such  uses  as  he  and  she, 
or  the  survivor,  should  by  deed  or  will  appoint.  This  power 
-was  by  a  deed  in  1744,  executed  by  the  husband  and  wife ;  and 
appointinents  were  made  therein  for  the  benefit  of  the  defendants, 
*who  therefore  claimed  prior  to  the  plaintiffs  mortgage  in  1746. 
It  was  answered  that  the  appointment  of  the  uses  of  that. deed 
and  fine,  could  not  be  set  up  against  the  plaintiff,  because  the 
premises  lay  in  Middlesex,  where  there  was  a  register  act ;  in 
consequence  of  which,  this  deed  of  1744  would  be  void  against 
the  plaintiff,  as  not  being  registered  till  1748;  whereas  his  in^ 
cumbrance  was  registered  in  1746,  immediately  af^er  its  date. 
For  the  defendants  it  was  ai^ed  that  the  deed  of  1744  was  not 
of  such  a  nature  as  was  required  by  the  statute  to  be  registered  ; 
the  defehdant  therefore  had  a  prior  title. 

*6ir  J.  Strange,  M.  R. — Consider  the  intent  and  meaning  *  543 
of  the  act;  this  case  is  clearly  within  the  mischief  recited;  for 
lere  is  a  person,  in  1746,  lending  out  his  money  on  land  secu- 
rity ;  and  what  is  to  defeat  him  is  a  deed  in  1744  prior  to  him. 
He  is  clearly  the  very  person  intended,  being  by  a  secret  or 
pocket  deed  to  be  defeated  of  the  incumbrance  he  has  advanced 
his  money  for,  and  taken  care  to  register.  He  used  all  due 
diligence  required  by  the  statute,  and  is  therefore  prima  facie 
entitled  to  the  relief  prayed.  Next  consider  whether  the  deed  or 
instrument  is  of  such  a  nature  as  to  be  within  the  provision  of 
this  act.  The  words  are  general,  all  deeds  and  conveyances : 
this  is  undoubtedly  a  deed,  was  executed  as  such,  and  conveys  so 
as  to  affect  lands,  tenements,  and  hereditaments  ;  because  those 
claiming  under  the  power,  claim  under  a  deed,  which,  as 
.far  as  it  can  operate,  affects  lands,  &c.  But  it  is  said,  this 
deed  is  not  to  be  considered  as  a  separate  conveyance,  but  only 
as  the  execution  of  a  power,  and  that  all  of  it  arises  under  the 
deed  of  1742.  If  that  construction  were  to  prevail,  there 
would  be  an  end  of  the  Registry,  and  of  the  act  of  parlia- 
ment ;  for  by  this  means  a  secret  deed  might  be  set  up  to  defeat 
them.  This  then  being  a  conveyance  actually  affecting  the 
lands,  though  in  virtue  of  a  preceding  power  in  another  deed, 
is  within  the  intent  of  the  statute ;  and,  to  the  most  common 
understanding,  such  a  conveyance  as  ought  to  have  been  regis- 
tered :  otherwise  an  innocent  person,  induced  to  lend  his  money 
on  land  security,  would  b^  defeated.  The  plaintiff  is  therefore 
to  be  considered  as  a  prior  incumbrancer.'' 

14.  The  registering  an  assignment  of  a  lease  will  not  ^P^"  ^T  Ajtkn? 
rate  as  a  register  of  the  original  lease.  moot  u  D*t  % 

Register  of 
the  Lean. 
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*  644  IB.  The  defendant  claimed  under  a. lease  made  in  *  1730  If 
Honeycomb  j^otd  Grandisoif ,  whicE  was  soon  after  mortgaged,  and  in  1 7S1 
t  stra.  1064.  6old  to  the  defendant.     The  original  lease  was  not  registered^ 

but  the  first  mortgage  of  it,  and  the  defendant's  purchase,  wer^ ; 
and  it  not  being  a  lease  at  rack  rent,  the  question  was,  whedter 
this  was  a  registry  within  the  meaning  of  the  statute.  And  the 
Chief  Justice  held  it  not  to  be  sufficient ;  for  the  act  says,  tiie 
deed  under  which  the  party  claims,  with  the  witnesses  names, 
shall  }^  registered :  and  of  this  a  subsequent  purchaser  can 
have  no  notice  by  the  bare  registry  of  the  assignment :  and  k 
.  .is  also  required  that  the  original  be  produced  to  the  officer, 
not  Notic/  16.  It  appears  to  ha?e  been  the  intention  of  those  who  framed 
the  register  acts,  that  the  registering  a  memorial  of  a  deed, 
pursuant  to  these  acts,  should  operate  as  a  notice  of  such  deed  to 
all  persons  whateter ;  and  that  in  all  cases  of  registry,  which 
is  a  pubUc  depository  for  deeds,  and  to  which  any  person  may 
resort,  a  purchaser  ought  to  search^  or  be  bound  by  notice  of  the 
registry,  as  he  would  of  a  decree  in  equity,  or  a  judgment  at 
law.  (J) 

The  courts  of  equity  have  however  adopted   a  very  differei^ 

construotion  of  the  register  acts  ;  and  have  determined  that  the 

^'<i«  Ttt.  15.  registering  a  memorial  of  a  second  mortgage,  is  not  constractirs 

^'  '  ^  notice  to  the  first  mortgagee,  who  may  therefore  advance  more 

money,  on  the  first  mortgage. 

Pacttouli  *''•  -*••  l^n*  ffiotiey  on  landg,  the  mortgage  being  duly  r^is* 

lUggee  on  *    tered  :  afterwards  B.  lent  money  on  Mortgage  on  the  same  s^ 

JnS!"  ew       <5urity,  arid  his  mortgage  was  also  duly  registered ;  and  then  A- 

^  advanced  a  further  sum  of  money  on  the  same  lands,  without 

•  KAK  notiee  of  the  second  mortage.  It  was  held  by  Lord  King,  that 
^^  the  registering  of  the  second  mortgage  was  not  ^constructive  no- 
tice to  the  first  mortgagee,  before  his  advancement  of  tiie  lattsr 
sum ;  fot^  though  the  statute  avoided  deeds  not  registered^  as 
against  purchasers;  yet  it  gave  no  greater  efficacy  to  deeds  that 
were  registered  than  they  had  before. 

Hu^'n^  ^         *'•  ^^*:  Wrightson  advanced  800/.  on  a  mortgage  in  Yoik- 
I^W-  ^-  shire,  and  registered  his  mortgage  ;  ^terwards  one  Hudson  lent 

a  sum  of  money  on  the  security  of  the  ^same  lands,  and  took  a 
judgment  for  it,  which  was  registered ;  and  then  Wrightson 
advanced  2701.  m^re,  without  any  express  notice  of  Hudson's 
judgments  Though  it  was  argued,  on  a  bill  brought  by 
Wrightson  to  foreclose,  that  Hudso^  ougl^t  to  redeem,  upon 


{I )  Bee  Reading  of  Jadge  Trowbridge,  MouHdii  v,  Hobba,  %  Masp.  H^  4S3« 


m^— 
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paying  th«  firit  mortgage ;  for  that  where  such  registers  pre- 
▼ail^ever;  inciiinbraiice  should  be  satisfied,  accordmg  to  the 
priority  of  its  registry ;  and  that  the  registering  of  Hudson's 
jtidgment  was  a  constractive  notice  to  Wrightson,  sufficient  to 
deprive  him  of  the  common  benefit  of  a  court  of  equity,  whereby 
a  first  mortgagee  without  notice  is  to  hold,  till  subsequent  in- 
cumbrances are  discharged* 

It  was  however  resolved,  that  these  statutes  only  avoid  prior 
charges  not  registered  ;  but  do  not  give  subsequent  conveyances 
any  ftirther  force  against  prior  ones  registered,  than  they  had 
before :  that  to  have  affected  Wrightson^  Hudson  ought  to 
feare  given  him  notice  when  he  advanced  his  money :  and  that 
though  Wrightson  might  have  searched  the  .register,  be  was  not 
bound  to  do  it  And  therefore  it  was  decreed  that  Hudson  and 
the  mortgagor  should  be  foreclosed,  unless  they  paid  off  both 
the  plaintiff's  securities. 

19.  One  Wils(Hi  being  indebted  to  Morecock,  and  having  tak*  Morecock  r. 
en  a  new  lease  of  soine  lands,  it  was  ^agreed  by  deed,  that  the  P'?^'i"' 
lease  should  stand  as  a  security  for  800L  and  interest,  and    ^  '  ^  r^^ 
the  deed  was    registered^    Wilson  afterwards  mortgaged  the 
premises  comprised  in  the  lease  to  Dickins  for  8001.  and  deliv- 
ered him  the  lease.    Dickins  had  no  notice  of  Morecock's  secu- 
rity at  the  time  he  took  the  mortgage.    Wilson  became  a  bank- 
rupt, and  Morecoek  filed  his  biU  to  be  paid  the  money  agreed 
to  be  secured  on  the  premises,  prior  to  Dickins's  mortgage. 
Dickins  filed  his  bill  to  be  paid  bis  mortgage  money  or  to  fore- 
close.    The  question  was,  whether  Dickins,  though  he  had  not 
actual  notice  of  Morecock's  security  at  the  time  he  took  the 
mortgage,  should1)e  affected  by  a  constructive  notice,  arising, 
from  the  circumstance  of  the  deed  being  registered  at  the  time. 
It  was  admitted  by  the  oounsel  for  Morecock,  that  Dickins 
having  got  the  legal  interest,  would  be  entitled  to  priority,  un- 
less he  could  be  affected  by  notice.     That  there  was  no  evidence 
of  actual  notice,  but  it.was  msisted  that  the  registration  was  no- 
tice of  itself.    That  to  give  the  reg^er  acts  their  proper  and     ^ 
intended  effect,  the  act  of  registration  ought  to  operate  as  notice. 
And  it  was  compared  to  the  case  of  judgments ;  that  which  was 
first  docketed  had  priority. 

On  the  other  side  it  was  argued  for  the  defendant  Dickins, 
that  the  register  acts  were  made  for  one  single  purpose  ;  to 
give  preference  to  a  purchase  deed  registered,  before  a  prior  . 
deed  not  registered.     But  the  act  gave  no  greater  efficacy  to 
deeds  which  were  registered,  than  they  had  before,  and  the  case  ante,  $  V* 
of  Bedford  V.  Backhouse  was  cited  for  that  purpose*    That  hi 
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the  present  case  Diekius,  havirfg  got  the  legal  interest,  was  en* 
titled  to  be  paid  before  a  prior  equitable  incumbrancer,  unle^ 
«  547  he  was  affected  by  notice.  *That  here  was  no  actual  notice  ;  and 
the  registration  was  not  constructiye  notice,  according  to  the 
above  determination. 

Lord  Camden. — The  question  is,  whether  registration  is  pre- 
sumptive notice  to  all  mankind.     If  this    was  a  new  poilkt,  it 
might  admit  of  difficulty ;  but  the  determination  in  Bedford  t. 
Ante,  { 17.      Backhouse  seems  to  have  settled  it,  and  it  would  be  mischievoiis 
to  disturb  it     The  register  acts  provide  for  one  single  case  on- 
ly, that  is,  to  make  unre^stered  deeds  void  against  registered 
deeds  ;  but  there  is  no  provision  in  these  acts,  in  a  case  where 
all  the  deeds  are  registered.     And  yet  it  becomes  a  serious  ques- 
tion whether  a  court  of  equity  should  not  say,  diat  in  all  cases 
of  registry,  which  is  a  public  depository  for  deeds,  and   to  which 
any  person  may  resort,   a  subsequent  purchaser  ought  not  to 
search,  or  be  bound  by  notice  of  the  registry,  as  he  would  of 
a  decree. in  equity,  or  a  judgment  at  law.     It  is  a  point  in  which 
a  g^at  deal  of  property  is  concerned,  and  is  a  matter  of  conse* 
quence.     Much  property  has  been  settled,  and  conveyaacecs 
Tit  12.  c.  9.    b^^^  proceeded  upon  the  ground  of  that  determination. 
i  41.  In  the  case  of  Vandebendy  in  the  House  of  Lords,  the  doctrine 

about  dower  prevailed,  because  it  had  been  practised  in  a  course 
of  conveyance.  A  thousand  neglects  to  search  have  been  ocea- 
Wiiliatiia  ▼.  Moned  by  the  determination  in  Bedford  v.  Backhouse,  and  Aere- 
Sorreii,  Tit  fore  I  cannot  take  upon  me  to  alter  it.  If  it  was  a  new  case,  I 
'  should  have  my  doubts  ;  but  the  point  is  closed  by  that  determi- 
j^otioe  takes  n&tion,  which  baa  been  ucquiesced  in  ever  since, 
away  tha  Ef.  20.  The  courts  of  equity  have  in  another  instance  considera- 
taring.  '^^  ^^7  weakened  the  operation  of  the  register  acts,  by  laying  it 
*  548  down  as  a  rule,  that  where  a  subsequent  ^purchaser,  whose 

deed  is  re^stered,  has  notice  of  a  prior  incumbrance  at  the  time 
of  his  purchase,  although  the  deed  by  which  such  prior  incum- 
Cowp.  712.    hrance  was  created  be  not  registered,  such  prior  incumbrance 
shall,  notwithstanding,  take  place  of  the  deed  so  registered.     For 
the  object  of  the  register  acts  being  to  give  notice  to  subseqpient 
(2  Johns.       purchasers,  if  a  subsequent  purchaser  has  notice,  at  the  time 
Cha.  Rep.      of  his  purchase,  of  a  prior  conveyance,  then  it  is  not  a  secret  con- 
Rap.  418.^"'  veyance  by  which  he  can  be  prejudiced  ;  but  he  is  in  the  same 
situation  as  if  these  acts  had  never  been  made ;  for  his  notice  of 
the  prior  conveyance  is  as  strong  as  if  it  had  been  registered  ; 
and  it  is  his  own  folly  if  he  proceeds  in  his  purchase. 
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SI.  The  first   case  on  this  subject  arose  in  Ireland,  where  J!,®'**"^- 
there  IS  a  general  register  act,  nearly  similar  to  those  m  Eng-  4  Bro.  Pari, 
land.     Lord  Oranard  being  tenant  for  life,  remainder  to  his  ^^  '^^*. 
first  and  other  sons,  with  a  power  of  leasing,  granted  a  lease 
£bt  three  lives,  at  a  rent  of  SOL  per  afmum,  which  was  not  re- 
gistered.    Lord  G.,  being  greatly  in  debt,  came  to  an  agree- 
ment with  Lord  Forbes,  his  eldest  son,,  by  the  agency  of  Mr. 
Stewart,  to  sell  him  his  life  estate,  upon  Lord  Forbes's  paying 
bis  father's  debts,  and  securing  him  an  annuity,  and  a  jointure 
to  his  wife.     The  estate  was  accordingly  conveyed  to  two  per- 
sons, in  trust  for  Lord  Forbes ;  and  it  was  proved  that,  during 
the  treaty  for  the  purchase,  Mr.  Stewart,  Lord  j^orbes's  agent, 
bad  notice  of  the  leade.     The  conveyance  to  the  trustees  bemg 
registered,  they  brought  an  ejectment  against  the  lessee,  and  ob- 
tained judgment.     The  lessee  applied  to  the  Court  of  Chancery, 
and,  upon  provmg  that  Stewart  had  notice  of  the  lease  at  the 
time  of  the  purchase,  the  Lord  Chancellor  decreed  that  a  perpe- 
tual injanction  should  be  awarded  against  Lord  Forbes  and  his 
trustees.  ^ 

*From  this  decree  there  was  an  appeal  to  the  House  of  Lords 
of  England  ;  and  it  was  insisted,  on  behalf  of  the  appellants, 
that  it  was  against  the  plain  words  and  intent  of  the  register 
.  act,  which  made  prior  conveyances,  not  registered,  fraudulent 
and  void  against  subseqUlsnt  conveyances,  which  were  register-' 
-  ed,  as  well  in  equity  as  at  law ;  and  especially  in  this  case, 
"where  the  appellant.  Lord  Forbes,  was  a  purchaser  for  a  valua- 
ble consideration. 

On  the  other  side  it  was  argued,  that  if  the  regbtry  of  Lord 
Forbes's  deed,  after  his  having  had  full  notice  of  the  respondent's 
lease,  should  be  a  means  of  avoiding  it,  for  no  other  reason  than 
because  it  was  not  reg^ered,  the  act  of  Parliament,  instead  of  > 
suppressing  fraud,  would  be  made  use  of  to  estabhsh  fraud. 

The  decree  was  reversed  in  part,  the  injunction  being  re- 
strained to  the  life  of  Lord  Granard;  but  as  to  the  principal 
point  the  decree  was  affirmed. 

22.  In  a  case  between  two  purchasers  of  lands  in  Yorkshire,  Bladet  v. 
where  the  second  purchaser,  having  notice  of  the  first  purchase,  ]  Ab.*Eq.3&8. 
but  that  it  was  not  registered,  went  en  and  purchased  the  same  3  Atk.  654. 
estate,  and  got  his  purchase  registered,  it  was  decreed  that  hav- 
ing notice  of  the  first  purchase,  though  it  was  not   registered, 
bound  him,  and  that  his  getting  his  own  purchase  first  register- 
ed was  a  fraud  ;  the  design  of  those  acts  being,  only  to  give 
parties  notice,  who  might  otherwise,  without  such  registry,  be  in 
danger  of  being  imposed  on  by  a  prior  purchase  or  mortgagCj 
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which  they  were  in  no  danger  of  when  they  had  notice  in  any 
manner,  though  not  by  the  registry. 
Chivai  r.  23.  A  person  purchased  a  term  for  years  in  the  connty  of 

1  stra.  664.     Middlesex,  knowing  that  it  was  chargeable  with  the  payment  of 

2  Ab.  Eq.63.    an  annuity  of  40/. :  and  having  registered  his  own  oonTeyasce, 
*  560  1j0  refuged  to  pay  the  *annuity,  because  it  was  not  registered.^ 

The  Court  of  Exchequer  was  of  opinion  that  the  purchaser  was 
liable  to  the  annuity,  although  it  was  not  registered ;  for  the 
statute  only  intended  to  give  such  notice  of  former  incnmbrances 
to  purchasers,  that  they  might  not  thereby  be  defrauded.  B«t 
if  a  man  knows,  of  his  own  knowledge,  that  there  is  a  prior  in- 
cumbrance, and,  notwithstanding  that  .knowledge,  becomes  a 
purchaser,  the  statute  never  was  intended4o  relieve  such  a  per* 
son,  though  the  first  incumbrance  was  not  registered :  for  wbeie 
a  man  purchases  with  notice  of  .a  prior  incumbrance,  he  piircfaas' 
es  with  an  ill  conscience,  and  therefore  Ids  purchase  will  never 
-  be  estabUshed  in  a  Court  of  Equity. 

24.  The  last  case  which  has  been  reported  cm  thb  sobjeet 
was  determined  by  Lord  Hardwicke. 
U  Nevt  ^'  '^^^  defendant,  Edward  Le  Neve  (foiher  of  the  plaintiflb,)  in 

Mss.     *        1718,  being  possessed  of  leasehold  estates  in  Kent  and  Middle- 
1  v^'  64^       ^''  ^P^^  ^^  marriage  with  his  first  wife,  mother  to  the  plain- 
Amb.436!       tifis,  in  consideration  thereof,  and  of  the  estate  she  was  possessed 
of,  by  articles,  covenanted  to  settle  his  leasehold  estates  apon 
trustees  and  their  heirs,  in  trust  for  himself  during  his  life  ;  then 
as  to  so  much  of  the  premises  as  would  amount  to  the  yeariy 
value  of  %6Ql.  to  Henrietta  his  intended  wife  for  life,  and  as  to 
*  the  surplus,  for  the  maintenance  of  the  issue  :  and,  after  her  de- 
cease, in  trust,  as  to  the  whole,  for  the  issu^  of  the  body  of  Ed- 
ward Le  Neve  by  Henrietta  his  wife,  in  such  manner  as  he 
should  by  deed  or  will  appoint ;  and  in  default  of  issue,  in  trust 
for  himself  and  his  heirs*    In  June  1718  a  settlein^it  was  madfe 
in  pursuance  of  these  utieles;  but  neither  articles  nor  settk- 
mept  were  registered,  pursuant  to  the  7th  Ann.  c.  SO.  for  regis- 
tering deeds  in  Middlesex.     The  defendant  Edward  had  issae,  by 
«^  551  his  first  wife,  *the  two  plaintiffs  ;  .and  after  his  wife's  death,.  16tb 

November  1719,  he,  in  consideratipn  of  an  intended  numisge 
with  the  defendant  Mary,  settled  the  same  estate  on  Norton  and 
Dandridge,  two  trustees,  in  trust  for  lumself  for  life  ;  then,  as 
to  so  much  as  would  amount  to  1501.  per  unntim,  to  Mary  his 
intended  wife  for  life,  and  then  to  the  issue  of  the  marriage^ 
A  settlement  was  made  January  20,  1743,  pursuant  to  these 
articles,  and  both  articles,  and  settlement  were  registered  pur- 
suant to  7  Ann.  c.  20.  But,  previous  to  the  articles,  NwtOB, 
one  of  the  trustees,  who  was  an  attorney,  and  trusted  by  both  par- 
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ties  in  prepariDg  the  settlement,  had  a  copy  of  the  articles  made 
upon  the  first  marriage,  to  take  counsel's  opinion  upon. 

The  plaintifis  brought  their  bill  against  Edward  Le  Neve, 
and  Mary  his  second  wife,  and  the  trustees  in  the  second  arti- 
^es  and  secernent,  and  against  some  mortgagees  of  Edward  Le 
Meve,  to  set  aside  the  second  articles  and  settlement,  upon  ac- 
count of  notice  of  the  first  to  the  trustee  ;  and  to  have  the  estate 
disincumbered  from  the  mortgages  made  by  Edward  Le  Neve. 

The  Court,  after  having  taken  time  to  consider  the  case  gave 
judgment 

Lord  Chancellor.<-«^The  general  question  in  this  case  is, 
i^hether  there  appears  a  sufficient  eqpity  for  the  plaintifis  to  set 
aiside  the  second  settlement,  and  to  get  the  better  of  the  l^;al 
estate,  which  by  the  registry  is  vested  in  the  trustees  of  that 
aettlement,  for  want  of  registering  the  first  articles  and  settleipent 
This  wholly  depends  upon  the  point  of  notice,  and  is  properly  to 
be  divided  into  three  questions.  1^.  Whether  it  appears  that 
Norton  was  attorney  or  agent  for  Mary  Le  Neve  the  second 
wife.  2^.  Whether  notice  to  Norton  be  sufficiently  proved  *ae-  *  f^f^ 
cording  to  the  rules  of  this  Court  And  S^.  Whether,  if  both 
these  appear,  there  be  sufficient  to  postpone  the  second  articles 
and  settlement,  and  to  give  priority  to  die  first,  notwithstanding 
ihe  registry  act 

As  to  the  first  questbn,  it  depends  on  the  admission  in  Mtb, 
Le  Neve's  answer,  wherein  she  denies  notice  of  the  former  set* 
tlement ;  but  this  amounts  to  no  more  than  a  denial  of  personal 
notice.  And  she  says  that  Norton  was  attorney  or  agent  for  her 
hnsband,  but  that  she  consented  be  should  prepare  the  marriage 
articles,  she  having  confidence  in  him,  upon  her  husband's  ro* 
commendation.  Now,  if  she  confided  in  Norton,  it  is  not  ma* 
terial  upon  whose  recommendation  it  was ;  nor  b  it  materia) 
whether  he  was  or  was  not  employed  by  her  husband. 

Lord  Hardwioke  then  cited  the  cases  of  Brotherton  ▼•  Hatt,  ^J^«>^* 
and  Jennings  v.  Moore,  and  said  those  cases  proved  it  not  to 
be  material  by  whom  Norton  was  originally  en^iloyed,  if  he 
was  trusted  by  Mrs.  Le  Neve. 

As  to  the  second  questbn,  it  was  objected  (<»  Mrs.  Le  Neve^ 
that  notice  beiag  denied  by  her  answer»  and  proved  pnly  by  om 
witness,  it  was  not  therefore  po^ed  sufficiei^y  witbtn  the  rules 
of  tiie  Court  But  I  take  the  rule  of  Court,  tM  where  a  fact 
is  denied  by  an  answer,  it  nuist  be  proved  by  move  than  one 
witness,  to  hold  only  where  the  answer  contains  an  absohite 
denial  of  the  same  fact,  which  is  proved  by  the  witn^ie.  But 
where  there  is  any^  difference  between  the  ftets^  the  rule  does 
not  prevail.    In  this,  case  the  denial  k  only  gmatHl ;  whereae 
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the  bill  charges  notice  to  Norton  and  Dandridge,  the  trustees 
This  general  dental  amounts  only  to  a  denial  of  personal  no- 
tice to  herself,  and  is  a  kind  of  negative  pregnant,  which  may 
*  658  be  consistent  with  notice  to  *her  agent.     Norton,  the  tmstee;, 

being  examined  for  the  plaintiflfs,  proves  that  a  copy  of  the  fi  at 
articles  was  delivered  to  him,  to  take  counsel's  opinion  upon, 
which  was  probably  on  occasion  of  the  second  settlement ;  and 
I  take  this  to  be  a  sufficient  proof  of  notice  within  the  role  of 

this  Court. 

The  third  and  principal  question,  is,  whether  the  second  ar- 
ticles and  settlement  shall  be  postponed  to  the  first,  notwithstand- 
ing the  legal  estate  vested  by  the  regbtry  of  the  act,  by  reason 
of  the  notice  ;  which  1  shall  consider,  whether  sufficient  or  not 
for  that  purpose  ;  first,  if  it  had  been  personal ;  2^.  As  the  case 
b,  where  notice  was  given  to  the   agent     The  question  is  of 
great  extent,  and  depends  on  the  construction  of  the  statute  7 
Ann.  20.     By  the  recital  in  the  preamble  of  that  act,  it  appears^ 
the  intent  was  to  secure  purchasers  againilt  pricr  and  secret  cu^ 
teyances,  and  fraudulent  incumbrances  ;' so  that  the  mischief  in- 
tended to  be  obviated  by  the  act  arose  only  in  respect  of  the  secre- 
sy  of  former  incumbrances.     But  if  a  person  has  notice  of  a  prior 
incumbrance,  it  cannot  be  secret  as  to  him.     It  was  sud  that 
this  act  intended  to  establish  a  particular  kind  of  notice,  viz.  by 
reg^tering  the  conveyance.     But  this  is  only  with  regard  to  the 
legal  estate,  and  the  act  does  not  take  away  the  equity -of  the 
prior  incumbrancer,  but  leaves  the  question  still  as  open  to  him  ; 
and  the  subsequent  purchaser,  if  he  had  notice,  can  be  in  no 
.    danger  from  a  secret  conveyance.     The  present  case  has  been 
properly  compared  to  that  of  the  enrolment  of  bargains  and  sales 
within  27  Hen.  8.,  which  act,  though  not  in  the  same  words,  is 
to  the  same  efiect  as  that  under  consideration.     Now,  upon  that 
act,  if  there  be  a  prior  bargainee  whose  deed  »  not  enroHed, 
and  a  second  whose  deed  is  properly  etiroUed,  if  this  last  had 
^  554  notice  of  the-prior  deed,  the  prior  shall  prevail  in  ^equity :  aad 

if  he  has  any  other  conveyance,  as  a  feoffinent  or  a  lease  and 
release,  the  first  vendee  shall  likewise  prevail  at  law.  I  con- 
ttder  this  registry  act  upon  the  same  footing  as  the  27  Hen.  8., 
and  that  it  shall  control  only  the  legal  estate.  The  case  put  at 
the  bar,  that  if  a  man  employs  an  attorney  to  r^;i8ter  his  deed, 
which  he  neglects  to  do,  and  afterwards  gets  another  conveyance 
of  the  same  estate,  which  he  registers,  the  first  deed  shall  pre» 
vail,  is  material  So,  if  another  person,  not  an  attorney,  pur* 
chases  with  notice  of  a  prior  incumbrance.  These  cases,  tbougk 
clear,  and  stronger  than  the  present,  show  tiiat  there  may  be 
Uef  in  eqmty  notwithstanding  the  regbtiy  act. 
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The  case  of  Lord  Forbes  v.  Deniston  in  the  House  of  Lords,  •***•»  §  *^' 
27th  Feb.  1722,  which  came  from  Ireland,  where  there  is  an 
act  for  a  general  register,  is  applicable  to  this  question.  There 
the  late  Earl  of  Granard  had  made  a  lease,  which  was  not 
registered  pursuant  to  the  Irish  act.  He  and  his  son  Lord  Forbes 
afterwards  made  a  subsequent  conveyance  to  the  use  of  Lord 
Forbes,  &c.,  which  last  was  duly  registered,  and  carried  the  le- 
gal estate ;  but  an  agent  of  Lord  Forbes  had  notice  of  the  lease 
before  this  conveyance.  This  cause  was  tnrice  heard  in  Ireland, 
on  the  last  of  which  hearings,  before  Lord  Middleton,  17th 
Feb.  1721,  he  decreed  a  perpetual  injunction  against  Lord 
Forbes,  to  restrain  his  proceeding  against  the  lessees  under  the 
lease,  whioh  was  not  registered.  On  hearing  the  cause  in  the 
House  of  Lords,  February  1722,  the  decree  was  reversed,  be- 
cause Lord  Forbes  disputed  his  father  the  Earl  of  Granard's 
power  of  leasing  for  any  longer  term  than  during  his  life.  The 
Lords  therefore  adjudged  that  all  proceedings  against  the  les« 
«ees  (except  for  breach  of  covenants)  should  be  stayed  during, 
the  Earl  of  Granard's  life,  and  then  Lord  Forbes  to  be  at  liberty 
to  try  his  *right.     So  that  they  gave  the  lessees  full  relief  as  to  *  555 

the  registry  act ;  though  the  other  question  as  to  Lord  Gra- 
nard's power  of  leasing  was  still  left  open.  In  Blades  v.  Blades, 
before  Lord  King,  -24  May  1727,  a  mortgage  from  an  heir  at  ^^^^  §  ^ 
law,  who  had  notice  of  a  will  whereby  the  estate  was  devised  to 
another,  was  decreed  fraudulent  and  void  against  the  devisee> 
though  the  will  was  not  registered  ;  which  I  the  rather  cite,  be- 
cause Lord  King  generally  adhered  to  the  law  as  much  as  any 
person  that  has  sat  in  this  Court.  There  was  a  case  of  Chival 
V.  Nichols  and  Hail  in  Scacc. ;  in  Lord  Chief  Baron  Gilbert's 
time,  where  relief  was  given  against  the  registry  act  upon  equit-  ante,  f  23^ 
able  circumstances. ;  which  I  mention  only  as  a  general  author- 
ity, that  equity  may  prevail  against  this  act,  without  taking  no- 
tice of  the  particular  state  of  that  case,  where  actual  fraud  was 
charged.  But  that  of  Blades  v.  Blades  went  merely  on  the 
point  of  notice  ;  and  in  that  of  Lord  Forbes  there  was  notice 
only  to  the  agent.  All  these  authorities  prove  that  the  taking  a 
legal  conveyance,  after  notice  of  a  former,  is  in  itself  a  species  of 
fraud,  and  takes  away  the  bona  fides  of  the  subsequent  incum- 
brancer, and  puts  him  in  mala  fide  :  for  though  he  knew  the  first 
conveyance  was  not  legal,  yet  he  knew  that  the  grantor's  con- 
science was  bound  by  it ;  and  this  is  within  the  definition  of  do- 
lus mains  by  the  civil  law  ;  Dig.  lib.  4.  tit  3.  de  d^lo  molo,  1.  s. 
s.  2.  where  Labeo  defines  it,  omnem  calliditatem^  fMaciatn^ 
maekmatiimenh  ^  cvpcumvemendumf  falhndun^  dec^fiendum^  o^ 
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f mim,  cMlAJtoam.     This  is  the  true  ground  of  the  determiBatbw 
in  all  cafies  of  notice. 

If  this  be  80  as  to  notice  in  general,  we  are  next  to  consider 
whether  notice  to  the  attorney  or  agent  be  sufficient  Now,  if 
the  ground  of  the  detenmnation  be  mala  fides^  it  is  iall  one  whe- 
*  556  ther  it  be  in  tht  ^party  or  in  the  agent.  It  is  proved  by  Nor- 
ton that  the  first  articles  were  put  into  bis  hands,  to  advise  widi 
counsel ;  and  it  is  objected  that  this  may  have  been  a  fraud  in 
Norton,  in  conusion  with  the  husband,  upon  the  defendant  fifrs. 
Le  Neve.  This  may  be  the  case  ;  but  who  ought  to  suffer  Init 
the  party  who  trusted  Norton,  the  agent  %  and  not  those  who 
did  not  trust  him.  In  the  case  of  Brpth^rton  v.  Hatt,  it  is  pro- 
ante,  pa.  562.  bable  the  subsequent  mortgagee  was  imposed  upon  ;  and  so  pro- 
bably was  the  purchaser  in  Moore  v.  Jennings.  And  if  I  should 
determine  this  not  to  be  a  good  notice,  it  would  overtora  all  the 
cases  of  notice  to  the  agent,  who  probably,  in  all  those  instances, 
imposed  upon  his  princqml.  Here  Norton  was  a  trustee,  and 
privy  to  the  whole  transaction  ;  and  I  am  therefore,  of  opinion, 
that,  both  as  agent  and  trustee,  notice  to  him,  was  good  notice  to 
the  party  ;  and  that  this  is  sufiKcient  to  take  the  case  out  of  the 
reflristrv  act. 

i'he  notice  ^..»»  i  »  n  .»».  i  ■/•n 

must  be  fqiiy      8o.  But  uulcss  uoticc  of  a  pnor  deed  or  mcumbrance  be  fuDy 
proved.  proved,  and  there  appear  to  have  been  some  fraud,  the  Court  of 

Chancery  will  not  give  any  relief.(l) 
Dodd, '  S6>  A  bill  was  brought  by  a  judgment  creditor,  to  be  let  in 

2  Atk.  275.  upon  the  estate  of  one  Proof  and  his  wife  in  Middlesex,  prefera- 
bly to  the  defendant,  who  was  mortgagee  of  the  same  estate,  up- 
on a  suggestion  that  the  defendant  had  notice  of  the  judgment 
before  the  mortgage  was  executed  ;  and  likewise  to  inquire  into 
the  consideration  of  the  mortgage.  The  judgment  was  entered 
on  the  12th  March,  1733,  but  not  registered  till  the  12th  of 
June,  1735.  The  mor^ge  was  made  the  24th  of  May,  1 735, 
and  registered  the  2d  June,  1735. 
Lord  Hardwicke.— This  case  depends  upon  the  notice  the  de- 
007  fendant  had  of  the  judgment  before  *his  mortgage  was  rtgks^ 

tered.     The  register  act  27  Ann.  c.  20.  is  notice  to  the  parties, 
and  a  notice  to  every  body :  and  the  meaning  of  this  act  was  to 
prevent  parol  proofs  of  notice  or  not  notice.    But,  notwithsten* 
ding,  there  are  cases  where  thb  Court  has  broke  in  upon  dns^ 
Corbet  V.       though  one  incumbrance  was  repstered  before  another ;  but  it 
Deniston,       was  in  cases  of  fraud.  The  first  was  an  an  Irish  case  m  the  Hoaaa 
Bl«de!7        ^^  Lords  ;  the  next  was  a  Yorkshire  case  before  Lord  King. 
Th^te  may  possibly  have  been  oases  upon  notice  divested  of 

(1)  Deyv.  PunhaiDf  aJohjiB.Cha.  Rep.  190.  «f  stq^ 
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firand,  but  then  the  proof  must  be  extremely  clear.  But  though  ^^^ 
in  the  present  case  there  are  strong  curcumstances  of  notice  be* 
fore  the  execution  of  the  mortgage,  yet,  upon  mere  suspicion  on- 
ly, I  will  not  overturn  a  positive  law.  He  observed  upon  the 
evidence,  that  there  was  barely  the  evidence  of  a  defendant's 
confesMon,  in  contradicifton  to  his  answer,  and  contrary  to  a  pos- 
itive act  of  parliament  made  to  prevent  any  temptation  to  per- 
jury from  contraiety  of  evidence.  But  what  weighed  princi- 
paUy  with  him  was  the  great  danger  of  overturning  an  act  of 
parUament,  and  making  it  mere  waste  paper.  To  be  sure,  ap- 
parent fraud,  or  clear  and  undoubted  notice,  would  be  a  proper- 
ground  of  relief ;  but  suspicion  of  notice,  thoiq^h  a  strong  sus- 
picion, was  not  sufficient  to  justify  the  Court  in  breaking  in  upon 
an  act  of  pariiament 

The  Court  therefore  decreed,  so  far  as  the  plaintiflTs  bill 
sought  relief,  by  postponing  the  defendant's  mortgage  to  the 
plaintiff's  judgment,  that  it  should  be  dismissed  with  costs.  Joliand  v. 

Sr.  In  a  modern  case,  a  registered  conveyance  of  premises  suinbridge, 
in  Middlesex,  for  valuable  consideration,  was  established  against  473^**' 
a  prior  devise  not  registered ;  the  evidence  of  notice,   which 
ought  to  amount  to  actual  notice,  not  being  sufficient.     And  the 
Master  *of  the  Rolls,  (Sir  R.  P.  Arden)  said  he  regretted  that  #  553 

the  statute  had  been  broken  in  upon  by  pu^l  evidence  :  and 
was  very  glad  to  find  that  Lord  Hardwicke,  in  Hine  v.   Dodd,  Ante,  t  26. 
had  said  that  nothing  short  of  fraud  would  do.         ' 

28.  The  utility  of  the  register  acts  is  proved  to  a  demonstra-  Riglife^icu! 
tion  by  two  facts  ;  namely,  that  lands  in  register  counties  bear 
a  higher  price,  and  money  b  lent,  on  the  security  of  those  lands, 
at  a  lower  rate  of  interest  than  on  estates  situate  in  counties 
where  there  is  no  register.  It  is  therefore  surprising  that  the 
legislature,  widi  such  proof  before  them,  does  not  extend  the 
register  acts  to  all  the  counties  in  the  kingdom.  The  reason 
usually  given  is,  that  the  landed  proprietors  object  to  disclose 
the  situation  of  their  estates  to  the  pubKc;  but,  in  point  of  fact, 
there  is  very  little  disclosure  in  a  memorial  drawn  according  to 
the  rules  prescribed  by  the  Register  acts,  as  the  consideration 
and  uses  of  the  deed  need  not  be  mentioned  therein ;  nor  does 
there  appear  to  be  any  necessity  for  inserting  more  circumstan- 
ces in  a  memorial  than  those  which  are  expressly  required  by 
the  register  acts :  for  every  person  who  is  inclined  to  purchase 
or  take  a  mortgage  of  lands  lying  in  a  register  county,  may 
know  to  a  certainty,  by  an  examination  of  the  register,  what 
conveyances  have  been  made  of  those  lands  which  can  affect  him ; 
and  if  he  afterwards  purchases,  or  lends  money  on  them,  without 


382 


TUle  XXXII.  Deed.  Ch.  xxviii.  $  28—33. 


lIo8tS90  b. 
n.  1.  111. 

•  669 


Rafiitar  of 
Annuities' 


Rag^itar  of 
the  Bedford 
Level* 


Hodsou  ▼. 
Sharpy  10 
Eait,  350. 


♦  660 


Enrolment  of 
I>aeds. 


requiring  the  production  of  all  those  deeds,  it  is  his  own  fiamlC, 
and  be  has  no  right  to  expect  any  redress. 

29.  The  register  acts  would  tend  much  more  icy  the  aeciuity 
of  purchasers  and  mortgagees  than  they  now  do,  if  it  were  es- 
tabl'ished  that  the  registering  a  memorial  of  a  deed  should  in  all 
cases  operate  as  notice,  both  at  law  and  m  equity,  of  such  deed  ; 
and  that  no  arerment  should  be  admitted,  at  law  or  in  ^equity, 
that  a  person  claiming  under  a  deed  which  was  registered,  had 
notice  of  a  prior  unregistered  deed. 

30.  By  the  stat.  63  Geo.  III.  c.  141.  it  is  enacted^  that 
within  thirty  days  after  the  execution  of  every  deed,  bond,  in- 
strument, or  other  assurance,  whereby  any  annuity  or  rent  cbai^ 
shall  be  granted  for  lives,  or  for  years  determinable  on  lives,  a 
memorial  of  the  date  of  every  such  deed,  &c.,  of  the  names  of  all 
the  parties,  and  of  all  the  witnesses  thereto,  and  of  the  persons 
for  whose  lives  they  shall  be  granted,  and  of  the  persons.by  whom 
the  same  are  to  be  received,  the  pecuniary  consideration,  and  the 
annual  sums  to  be  paid,  shall  be  enrolled  in  chancery  in  the  fofm 
therein  mentioned. 

This  act  does  not  extend  to  Scotland  or  Ireland;  nor  to  annni^ 
ties  given  by  will  or  marriage  settlement,  or  for  the  advance- 
ment of  a  child,  nor  to  annuities  secured  upon  freehold  or  copy- 
hold lands  of  equal  or  greater  annual  value  than  the  interest  of 
any  sum  charged  thereon,  whereof,  the  grantor  is  seised  in  fee 
simple  or  fee  tail,  or  secured  by  the  actual  transfer  of  stock  ; 
nor  to  any  voluntary  annuity,  nor  to  annuities  granted  by  bodies 
corporate,  or  trust  created  by  act  of  parliament. 

31.  By  the  statute  16  Cha.  II.c.  17.  §8.  for  settling  the 
draining  of  Bedford  Level,  it  is  enacted,  that  all  conveyances 
by  indenture  of  the  96,000  acres  contained  within  the  said  lev- 
el, or  any  part  thereof,  entered  with  the  regbter  of  the  corpora- 
tion in  a  book  to  be  kept  for  that  purpose,  shall  be  of  equal  force 
to  convey  the  freehold  and  inheritance  thereof,  as  if  the  same 
conveyances  by  indenture  were,  for  valuable  considerations  of 
money,  enrolled  within  six  months  in  one  of  the  King!s  Courts 
of  Record  at  Westminster ;  and  no  lease,  grant,  or  conveyance 
of,  or  charge  upon  the  same,  except  *lea8es  for  seven  years,  or 
under,  in  possession,  ishall  be  of  force,  but  from  the  time  it  shall 
be  entered  with  the  register. 

32.  It  is  a  common  practice  to  enrol  deeds  for  safe  custody ; 
that  is,  to  get  them  transcribed  upon  the  records  of  one  of  the 
King's  Courts  at  Westminster,  or  at  a  court  of  quarter  sesoons. 

3d.  Every  deed,  before  it  is  enrolled,  must  be  acknowledged 
to  be  the  deed  of  the  party  before  a  Judge  of  the  Court  in  wUch 
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it  b  to  be  f^nrolled ;  or  before  a  Master  ia  Chancery,  if  intend- 
ed to  be  enroUed  in  the  Court  of  Chancery.  This  acknowledg- 
ment is  signed  by  the  Judge  or  Master  in  Chancery  before 
irhom  it  is  acknowledged,  and  such  signature  is  the  officer's 
warrant  for  enrolling  the  deed. 

34.  The  enrolment  of  a  deed  does  not  make  it  a  record,  but  R^gi'^g 
it  thereby  becomes  a  deed  recorded.  For  there  is  a  difference 
between  a  matter  Of  record  and  a  thing  recorded,  to  be  kept  in 
memory.  A  record  is  the  entry  in  parchment  of  judicial  mat- 
ters controverted  in  a  Court  of  Record,  and  whereof  the  Court 
takes  notice  ;  but  an  enrolment  of  a  deed  is  a  private  act  of  the 
parties  concerned,  of  which  the  Court  takes  no  cognizance  at 

the  time  when  it  is  done. 

35.  Where  deeda  are  enrolled  for  safe  custody,  the  enrolment  *  ^'•®™' 
18  evidence  only  against  the  party  who  sealed  the  deed,  and  all 
cluming  under  him ;  but  the  party  enrolling  can  never  after-  Bro.  Ah,  Tit 
wards  aver  that  it  was  not  his  deed,  or  that  he  was  within  age,  p*'}'.  ^'^'' 
or  under  duress.^ 
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